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Introduction: 


In the Name of God, Most Merciful and Compassionate 


AL-MARGHINANI: THE JURIST 


The Author of al-Hidāyah, Shaykh al-Islam, the Imam, Burhan al-Din 
Abū al-Hasan ‘Ali ibn Abi Bakr ibn ‘Abd al-Jalīl ibn al-Khalil ibn Abt Bakr 
al-Farghānī al-Rushdānī* al-Marghinani was born on Monday the 8th of 
Rajab in the year 511 A.H, after the asr prayer. Abū al-Hasan was his kun- 
yah, his first name was ‘Ali and his father’s name was Abū Bakr. The 
province to which he belonged was called Farghanah, and Marghinan 
was a city in this province. He is, therefore, generally referred to as al- 
Marghinani. He is said to be a descendant of Abū Bakr al-Siddīg (God 


"This introduction has borrowed substantially from the Introduction to al-Hidayah 
written by the learned Shaykh, ‘Allamah Imam ‘Abt al-Hasanat Muhammad ‘Abd al- 
Hayy al-Lakhnawi (God bless him) one of the greatest scholars of the Islamic ‘ulin in 
the Indo-Pak Sub-Continent. The introduction also relies upon our own unpublished 
essay on the Islamic Legal Tradition. lt is a work that focuses more on the work of the 
jurists and its legal content and nature, rather than on biographies. Mawlana ‘Abd al- 
Hayy al-Lakhnawi divided his introduction into six heads, beginning with the biography 
of the Author and a description of his works. The remaining five heads deal with the 
method of the Author, some errors, typographical and others, the meaning of Zahir al- 
Riwayah, biographical details of the personalities mentioned in al-Hidāyah, and finally 
the chains of transmission leading up to the Author of al-Hidayah. This is followed by 
a supplement to the introduction that records similar details, including the names of 
tribes and places mentioned in al-Hidayah. The introduction and the supplement are 
spread over seventy-five pages and provide a wealth of information. Part of the descrip- 
tion, as indicated, is based upon our own essay on the Islamic Legal Tradition. This essay 
deals with the organic structure and nature of the books in the Hanafi school as well as 
in the other Sunni schools. Where the description is our own, some of the facts stated 
in the introduction have been transmitted on the authority of Imam al-Lakhnawi and 
earlier scholars. 

*Apparently, his birthplace was the village of Rushtan in Uzbekistan. 

‘That is, he was alluded to by this name. 
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Ar-Marghīnānīs teachers include: Imam Najm al-Din Abū Hat 
Umar u-Nasafi, the author of a!-"Agā'ui al-Nasafiyyah fi al-Tawhid. 
Imm Sadr al-Shahid Hisim al-Din ‘Umar ibn ‘Abd al-'Azīz; and [mim 
Dea al-Din Muhammad ibn al-Husayn al-Bandaniji, the student of Als 
Tr Samargandī, the author of Tuhfat al-Fugaha’, who was also the 
wae = ‘ather-un-Law of Aba Bakr al-Kasani, the author of Badis 
gd T tarih ai-Skarā'i. His contemporaries held our Author m 
whites ii junsts include: Imam Fakhr al-Din Qadi khan; a 
Zak a De än al-Din, the author of al-Muhit al-Rurhāris Imin 
A Zisa uhammad ibn Ahmad al-Bukhari, the author of al-Furan 

Lakin Naykh Zayn al-Din Abū Nasr Ahmad ibn Muh 
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ibn ‘Umar al-Attabi as well as others. It can be seen that in an environ- 
ment where one is taught by giants in the field, and surrounded by great 
men, the standards are very high and one has to excel to be noticed. Al- 
Marghinani did much more than that. 


‘Allamah ‘Abd al-Hayy al-Lakhnawi refers to him as the leading Imam 
of his times, having complete mastery over most of the disciplines and 
sciences of his day. There was no one like him in his times, he says, and he 
was past master in the discipline of khilaf that deals with the reasoning of 
different Imāms and schools of law, ‘Abd al-Hayy al-Lakhnawi adds that 
there are six grades of jurists in the Hanafi school. The first grade is that of 
the mujtahid ft al-madhhab (full mujtahid within the school) and includes 
jurists like Imam Abū Yusuf, Imam Muhammad al-Shaybānī and other 
disciples of Imam Aba Hanifah (God bless him). The second grade is that 
of the mujtahid fi al-masa'il who is able to settle issues on which there is 
no narration from the jurists of the first grade, however, such a jurist stays 
within the asi and gawā'id of the school and employs them to settle new 
issues. The jurists in this grade were al-Khassaf, al-Tahawi, al-Karkhi, al- 
Sarakhsi and al-Halwānī. The third grade is that of the ashab al-takhrij or 
those who are capable of elaborating issues, highlighting the underlying 
reasoning and identifying the proper rule. The fourth grade is that of the 
ashāb al-tarjih, like al-Oudūrī and the author of al-Hidayah, These jurists 
are able to prefer, through legal reasoning, one opinion over another from 
among the opinions prevailing within the school.’ The fifth grade is that 
of mugallids, who are able to distinguish between the stronger and weaker 
opinions, like the authors of the four acknowledged texts. The sixth is that 
of the grade below the previous grade, who have no ability to distinguish 
between the strong and the weak opinion or, as he says, to distinguish the 
north from the south. This places the author of al-Hidayah in the fourth 
grade, however, there are those who would grant him a higher status. The 
detailed classification of the jurists into six or seven grades is very helpful. 
There is a parallel classification of the issues as well. Taken together they 
help us identify the various tasks that are undertaken within a school of 
law as well as to appreciate the abilities of the jurists who undertake these 


‘Perhaps, this status is assigned to them by giving promuncnce to the major function 
they performed in their Mukhtasars or other works, This should not mean that thev did 
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these summaries shows the essential task of a madhhab or Schoo] of | 
the bringing of uniformity into the law by identifying those lé aw: 
zahir al-riwāyah, out ofa host of rulings, that were to be followed fee the 
tice by the school. These early summaries were not very com hes 
because these were also the early days of the school; it had n 
sufficient maturity. 

The term mukhtasar appears to have been used for a rule book fi 
by al-Muzani (God bless him). He died in 264 A.H., and it is posite 
that such books were written before his time. His Mukhtasar is usually 
published with Imam al-Shāftī's Kitab al-Umm. In the Hanafi Shán 
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therefore, it was natural that al-Muzanīs nephew, al-Tahawi, should ys 
the term first.” After this, the writing of mukhtasars became 4 rēgu: 
lar feature, whether or not this title was used. Some of the well known 
mukhtasars of the Hanafi school are the following: 


(1) Al-Jāmi' al-Saghir and al-Siyar al-Saghir by Imam Muhammad al- 
Shaybānī (d. 189 A.H.). These have been described above. 

(2) Mukhtasar al-Tahawi by al-Tahawi (d. 321 A.H.). He begins with the 
statement that the book contains rules that cannot be ignored or 
whose knowledge must be acquired. 


(3) Al-Kaft by Hakim al-Shahīd (d. 334 A.H.). In these mukhtasars, the 
chain of transmission of figh coming down from the earlier Imāms 
was maintained. This was the text chosen by Imam al-Sarakhsi (God 
bless him) for his 30 volume commentary al-Mabsūt. Al-Marawazi 
created this book by summarising Kitab al-Asl and the two Jāmi's 
through the elimination of lengthy narrations and some repetitions. 

(4) Mukhtasar al-Karkhi by Imam al-Karkhi (d. 340 A.H.), the famous 
Hanafi jurist, who is also the author of Usūl al-Karkhī. We have not 
had the opportunity to examine this book, but jurists often quote it 
in their works. 

(5) Mukhtasar al-Jassas by al-Jassas (d. 370 A.H.). He was al-Karkhī's stu- 
dent, 

(6) Mukhtasar al-Oudūrī by al-Oudūrī. This was the text chosen by al- 
Marghīnānī for his own Mukhtasar. Al-Oudūrī (d. 430 A.H.) ordered 
the chapters in his book according to al-Tahawi’s book and not 


—— ās 
“His book is called Mukhtasar al-Tahawi. 
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according to Imam Muķammad's al-Jami‘ al-Saghir. Al-Oudūrī is 
said to have written a commentary on al-Karkhi’s Mukhtasar. 

(7) Tuhfat al-Fugahā' by al-Samarqandi (d, 538 A.H.). He was al-Kasani’s 
teacher and his father-in-law. The book is highly organised and a 
strict application of the term mukhtasar will exclude this book from 


this category," 

(8) Bidayat al-Mubtadi' by al-Marghīnānī (d. 593 A.H.). This is the matn 
of which al-Hidayah is the commentary, 

(9) Al-Hawt by Najm al-Din al-Turki (d. 652 A.H.). 

(10) Al-Figh al-Nafi’ by Nasir al-Din al-Samargandī. 
After this there was an abundance of such texts and what we mention 
below are just a few of the well known texts. 

(11) Al-Mukhtar lil-Fatwā by al-Mawsilī (d. 683 A.H.). The commen- 
tary on this matn is written by al-Mawsili himself and is called al- 
Ikkhtiyār. This text is used in al-Azhar. 

(12) Majma“ al-Bahrayn by al-Sā'ātī (d. 694 A.H.) 

(13) Kanz al-Dagā'ig by al-Nasafi (d. 710 A.H.), 

(14) Wigāyat al-Riwayah fi Masā'il al-Hidayah by Burhan al-Sharī'ah 


Mahmūd ibn Sadr al-Shari‘ah (d. 747 A.H.). As the title shows, 1t was 
a summary prepared from al-Hidāyah itself, not only its matn. Sadr 
al-Shari‘ah al-Thānī (d. 747 A.H.), the grandson and student of this 
author, summarised the summary further, calling it al-Niqayah, and 
wrote a commentary on it as well. 


Some of the texts that are used by the madaris for teaching, referred to 

as the acknowledged texts (mutūn mu‘tabarah), are those mentioned at 
(6), (11), (13) and (14). Some add (12) to this list. In the grades mentioned 
above, these jurists, the authors of the mutūn mu'tabarah, are referred to 
as mugallids. They cannot prefer opinions, but have the ability to a 
the strong opinions that are to be followed, that is, opinions preferre 

by those in the higher grades. In our view, preference should be given to 


The Author, however, says that he has brought in additional issues that seek 
included by al-Oudūrī, and that he has tried to remove the difficulties ne å sete. 
studying al-Oudūrī. Further, he has provided the adillah (evidences) and argum 


brief, 
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Mubtadi” as the matn for teaching purposes and thereafter 

d be used as a commentary to understand the rule al- 
ar al-Oudūrī is included within 


Bidayat al- 
Hidāyah shoul 
elaborate below. Further, Mukhtas 


al-Mubtadt’, 
The mukhtasars listed above and even those that are not listed form 


a linked chain. Each mukhtasar borrows from the one that precedes ; 
In this chain, preference is usually given to those opinions that came fi i 
The attempt being to commence the statement of the rules with the o a 
‘ons of the earlier Imāms. This conforms with the system of presse 
in Islamic law. In Islamic law, the precedents assigned priority are those th a 
were laid down first and not those that came later. The reverse order ri 
followed in the common law, with the latest decision being given ēd 
dence.'* The presumption in Islamic law is that the decisions arrived Ef 
earlier are closer to the usūl,” while those that came later are to be han- 
dled with caution. Those who are interested in this topic may examine the 
writings of Ibn ‘Abidin on the subject. This system of precedents attaches 
significance to chains coming down from the earlier imams, so as to dis- 
tinguish the authentic from the spurious and the strong from the weak 
How does Bidayat al-Mubtad?’ compare with the other texts that have 
also recorded the preferred rulings? We will first, briefly, describe the cre- 
ation of Bidayat al-Mubtadi’, and then deal with those vital factors that 
_ make the matn what it is. 
| Al-Marghinani in his introduction to Bidāyat al-Mubtadi’ states that 
in the early stages he resolved to write a figh text that would be concise 
yet comprehensive. After going through the texts, he found Mukhtasar 
al-Oudūrī to be a very precise and amazingly comprehensive book. Nev- 
ertheless, he found the leading Shaykhs encouraging one and all to mem- 
orise al-Jāmi' al-Saghīr.* He, therefore, decided to merge the two without 


Bidayay 


mee is a wonderful topic for research, 
they ra niacin Senven by those who had greater knowledge of the evidences, as 
iiaa eA se fhe of the Prophet (God bless him and grant him peace) and 
SAl-Jāmi' al-Sag) x: Sd gears that they had laid down themselves. 
Imam Abu Yo suf This aa “Spor ted by Imam Muhammad entirely on the authority of 
kitābs, however "m Jid s to its strength, Imam Muhammad based the work on forty 
undertaken by Imam A babs or chapters within these kitābs. This work was 
memorisation depend = Tahir al-Dabbas, As to why this book was recommended for 
sims el thé cave ae Ho the nature of the cases mentioned. These represented 
AREEN A S ed by the school, According to some jurists, the issues of this 
ery high esteem and it was deemed necessary that no one be allowed 
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adding to the length, unless it became ab 
that he decided to call it Bidāyat Mien einen he ERN ae ; 
a commentary on it, he would call it Kifayat al-Muntahi. oe 
The Author kept his word. Bidayat al-Mubtadi’ incorporates within 
it almost the entire text of Mukhtasar al-Oudūrī. On rare occasions he 
improves the text and refines it. We can safely say that almost three- 
fourths (if not more) of Bidayat al-Mubtadi’ is Mukhtasar al-Oudūrī. The 
rest of the text comes from al-Jami‘ al-Saghir and on some occasions even 
from Kitab al-Asl. The order followed in Bidayat al-Mubtadi’ is not that 
followed by al-Quduri, rather it is the order laid down by al-Jami‘ al- 
Saghīr. It is almost the same order that is followed by al-Sarakhsi in his 
al-Mabsut. 

Two things are to be noticed here. First, he combined two of the most 
powerful and highly respected statements of the preferred rules, The mer- 
its of both have been described above, Second, he did not reduce the size 
of the book. In fact, he expanded, refined and combined the statement 
of the rules to create a perfectly balanced book of rules. In his matn, the 
statement of the rules is complete and can be understood with relative 
ease as compared to later summaries. The later books either squeezed the 
texts to facilitate memorisation or started adding codes for identifying 
opinions. The later books have their merits, but the vital features that 
distinguish Bidāyat al-Mubtadi” are missing to some extent. 

There is yet another feature that we consider most important, and to 
explain that we have to go back to the great Imam (Aba Hanifah) and 
his disciples. Roscoe Pound, in his five volume work on jurisprudence, 
quotes from Hamiltons translation of the Hidayah and says that this 1s 
the beginning of the case method of studying law.” In our view, this was 
not the beginning of the case method, rather the beginning was made 


uhammad in his well known books, which in turn reflects 


by Imam M 
achers. It is 


the tremendous effort made by the learned Imam and his te 
because of this contribution alone that he is rightly called the greatest 


(A‘zam) Imam. Imam al-Sarakhsi after praising the Imam says the fol- 


lowing: 





unless he had understood the issues Of 
jurists who wrote com mentaries 
hose works we study today. 

law schools is attributed 


to become a gādī or permitted to issue a fatwa, 
this book. 'Allāmah al-Lakhnawi has listed about forty 
on this book, and these are all the well known jurists whose 

The introduction of the case method of study in American 
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Whatever the source of this story, its implication is true. The words *gues- 
fons and responses” means the formulation of cases, either actual or 
irypothetical. for explaining the rules. It is this that the Imam did along 
with his disciples. Without these cases, figh would not have been under- 
stood, neither by the Hanafi jurists nor even by those of the Maliki and 
Shani schools, but that is another story. It is because of these cases 
and the associated rules that all jurists are dependants of Abū Hanifah, 
Nu'mān ibn Thabit ibn Zotah (God be pleased with him). It is not with- 
out reason then that Allāmah al-Lakhnawi says: wa mā adrāka ma Abū 
Hanīfah? 

The way the rules are elaborated in these works through chains of 
related cases is simply outstanding and highly sophisticated. This method 
was developed into an art that reached its perfection in the works of 
jurists like al-Sarakhsi, who added a tremendous amount of supporting 
detail to these cases. Till this time, Islamic law was a practical law solv- 
ing problems; it needed all this detail. Today, very few people appreciate 





*That is, settled the cases. 

One-half for framing the initial cases and another one-fourth for the right deci- 
sions. 

*°One-fourth. f 
: “Due to the possibility that he may have issued the correct rulings even in some © 
these. 


“Those who design cases today, for case studies, know that this is not an easy task. 
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[a ee ea 
these Cases OF even read zid heneht for shi. Lī 
rating the law. Credit for ike aana i 
us mas be sven = Ham 2l-Shabid 25 well Nevertheless. creat ae 
nificance was attached 10 the study of the detailed cases by the rarer 
purists. The idza 35 captured in another story. Aba zl-Fad! Muhammad 
DE Mahammad kā maa al-Hakim al-Shahīd, who was a gādī, wrote 
wo books: a/-Mluntagā +: al-Kāfi. The latter is the prēcis prepared fom 
imam Muhammad ai-Shavbani $ ai-Matsūt and the two Jūrs. It is said 
that he died in the year 334 A.H. He was executed brutally by the Turks 
znd is, therefore, referred to as Shahid As the story goes, he is reporte 
to have said prior to his execution that this is the fate of a person who 
prefers this world over the next As to why he said this, some add thar 
when he prepared al-Kari by removing repetitions and details from Imam 
Muhammad's books, the Imam appeared to him in a dream. In this 
dream, Imam Muhammad asked him, “Why have you done this to my 
books?” He replied, “The fugahā' have become lazy so | deleted the rep- 
etitions and stated what is essential.” At this Imam Muhammad became 
zry angry and said, "May God cut you up like the way you have cut up 
mv books” It is said that the Turks tied him between two tree-tops | br 
pulling them down) and he was split into two. In our view, this is not 
a very pleasing story for we feel that al-Hakim al-Shahid, may God bless 
him, made a powerful contribution ta the case method that we have men- 
tioned above, It does, however, tell us that true figh can be acquired only 
by working through the detailed cases. There is no method more power- 
ful than this for the teaching of figh. It is also the method that domunated 
the scene for a long time, until the appearance of the literalists. 

Al-Marghinani’s Bidāyat al-Mubtadi" captures this vital feature to the 

extent of the statement of rules and related cases. ® We have pointed this 
out within the translation in a few places. In the later summaries, this vital 
feature was lost to a great extent. In fact, ‘Allamah al-Lakhnawi warns 
us that we haye to be careful about some of the summarised versions; 
however, this does not pertain to the recognised texts. 


method of alabo- 
cases in ihe hohe of the 


CODIFICATION: THE GOAL OF [ISLAMIC LEGAL TEXTS 


When we use the word “code” with reference to Islamic legal texts, we 
obviously do not mean a statute enforced with the authority of the state. 





Though in a very concise form. 


Al-Hidayah 
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Codification with reference to Islamic schools means the atten 
uniformity into the law out of a mass of available rulings. Such 
all statutes, enables the subjects to follow the law with ease, 
the experts in providing detailed rulings to the subjects (cal 


Pt to brin 


led fatwas) 


The effort to bring uniformity into the law began with the mukhtasar 
and culminated in what are called the fatawa compilations. The ak i 


jatawa should not lead us to believe that these works are 


Fatawa Qadi' khan. The Author was a contemporary of al-Marghīnānī ti 
fact, he died one year before al-Marghinani in the year 592 A.H. Asal: 
Marghinani died at the age of eighty-two, and one of his contemporaries 
was Oādī'khān's teacher, it ts possible that the latter was influenced b 

al-Hidāyah itself. In any case, his book is highly organised and follows 
almost the same arrangement as al-Hidāyah as far as the arrangement of 


books (chapters) is concerned. Oādī'khān explains the nature of his book 
as follows:** 


I have mentioned in this book the issues that occur frequently, for 
which there is a need, around which the problems of the ummah 
revolve, and on which is focused the attention of the fugaha’ and 
the imams. These issues are of various kinds and types. Among 
these are those that have been transmitted from our earlier com- 
panions.” There are those that are transmitted from the later 
Masha’ikh (jurists), may Allah be pleased with them all.?° I have 
arranged these issues in the format of the well known books..., 
and where the views of the later jurists were many, I have men- 


ttoned one or two, and have given prominence lo those views that 
are more reliable.” 


“In the first section, devoted to the mufti, that serves as an introduction to his book. 
"Abū Hanifah and his disciples (God bless them), 


"Like the jurists in the third grade mentioned above: al-Karkhi, al-Jassas, al-Dabbūsī, 
and al-Sarakhsi, may God bless them all. he, 

YThe learned jurist then gives some advice to the person issuing fatwās, the mufti, as 
to how he is to conduct himself in searching for and issuing of the ruling. We have trans- 
lated the Passage for the benefit of the readers, who would like to understand the way 
fatwas are issued, He says: “The mufti in our times, from among our (contemporary) 
companions, when he is asked for a fatwa on an issue, and is asked about an incident, 
should: (1) If the issue is related from our early companions through the zāhir trans- 
rian, without a disagreement among them, is to incline towards them and issue the 
ruling according to their opinion. He is not to oppose them with his own opinion, even 


a code, like 
and SUPPorts 


, : . an entirely 
different class of texts, One of the earliest, and also one of the best, is 
U 
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This shows that the only difference between the mukhtasar, like al-Oudūrī 
and Bidayat al-Mubtadi’, on the one hand, and a fatāwā compilation, on 
the other hand, is that the latter incorporates the rulings of the jurists 
of the third grade as well. On rare occasions, it may include the rulings 
of jurists in the fourth grade, however, the essential condition would be 
that of the ability to undertake ijtihad, Thus, the mukhtasar can be used 
just like the fatawa compilation, however the fatawa compilations pro- 
vide additional rulings, though of a lesser status. We may look at both as 
attempts to provide “codes” for stating the legal position for the benefit of 
the public. The message in both documents has been the same: the fatwa 
today is this. 


ES See 
if he is a full mujtahid. The presumption is that the truth sides with our companions, 

and they are not to be opposed. His ijtihād cannot reach the level of their ijtihād. He 

is not to incline towards the opinion of a jurist who has opposed them. Nor is he to 

accept such a person's hujjah (proof), because they knew the adillah (evidences) and 

could distinguish between an evidence that was authentic and established and one that 

was the opposite of this. (2) If the issue is disputed by our companions, and one of his 

disciples is siding with Abū Hanifah (God bless him), he is to adopt their view, due to 

the combining of the conditions (of ijtihad) and the gathering of sound adillah in their 
view. If both disciples oppose Abū Hanifah (through a common opinion), and if the 

difference is based upon a change in conditions due to the passage of time, like render- 

ing a verdict on the basis of prima facie moral probity, he is to adopt the ruling of the 
two disciples, as the condition of the people has changed. Thus, in the case of muzar‘ah, 
mu'ūmalah and similar issues, he is to adopt the view of the two disciples. The basis is 
the unanimous agreement of the later jurists on these issues. In issues other than these, 
some have maintained that the muffi is to be given an option of choosing (between 
them) according to what his opinion guides him to. ‘Abd Allah ibn al-Mubarak has said 
that he is to adopt the opinion of Imam Abū Hanīfah (God bless him) in such a case. 
They discussed the question as to who is.a mujtahid. Some said that if a person is asked 
about ten issues and he gives a sound ruling in eight of these and errs in the rest, he is 
a mujtahid. There are others who maintain that the mujtahid is one who has necessarily 
absorbed (memorised) al-Mabsūt, identified the abrogating and abrogated texts, knows 
the muhkam and mwawwal, and is aware of the practices and customs of the people. (3) 
If the issue is found in books other than the Zahir al-Riwayah, then if it is compatible 
with the usūl (system of interpretation and gģawā'id) of our companions, he is to act 
upon it. (4) If there is no narration about the issue from our companions, but the later 
jurists have agreed about it to some extent, he is to act upon it. If they have disagreed, he 
is to undertake ijtihad and issue the ruling that appears sound to him. If the mufti is a 
mugallid and not a mujtahid, he is to follow the view of the person who has the greatest 
expertise in figh in his view, but he is to attribute the response to such a (knowledge- 
able) person. If the most learned person in fiqh, in his view, lives in a city other than 
his, he is to have recourse to him in writing, and is not to work on conjecture for fear of 
fabrication.” 


Al-Hidayah Isr 
xxi Letti” 


rinetion stated above ts, therefore, based on two thing 
= Fy ree incorporated and the number of rulings ith 
rated. Accordingly, 4 fatāwā compilation may be ten times the Peas 
a mukktasār. What then ts the crucial difference between a Theda 
like Budāvat al-Mubtadt , and 2 farawa compilation, such as the Fatwa 
lamgirnyyah or Fatawa Hindiyyah as it is called. The difference has ba 


explained by al-Marghinani himself, and we would like to quote hi 
, He savs: 


He favoured the earlier jurists with success so that they were able to 
frame the issues for each thing obvious and concealed. The inci- 
dents, however, recur repeatedly and new cases attempt to burs: 
out of all topical swstematisation. Yet, it ts the endeavour of stal- 
warts munaki: to trap runaway issues by refernne them to their 
écigzins and by settling them through precedents lin this endeay- 
oa reliance on the governing principle: lof these sues) will 
gaw £ ĒST grip over them. 
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[NTRODUETION ____ Al-Hidayah xxiii 
these rules along with their underlying reasoning and methods and you 
will be able to provide new rulings when needed, The futūwā literature, 
on the other hand, is directed at the vendor with the message: keep these 
an the shelf and serve your customers, but if the shoe does not fit get 
in touch with the cobbler in your own city or write to one in a different 


city.” 


AL-HIDAYAH! THE COMMENTARY 


Al-Hīdāyah placed its stamp on most books that came after it Al- 
Mukhtar is in reality Bidayat al-Mubtadr in a different syntax. Its com- 
mentary al-ikhtīyār borrows huge chunks from al-Hidayah to explain the 
issues. Al-Wigayah is a summary of the entire al-Huddyah, as tts full title 
conveys. Commentanes on Kanz a!-Daad wa, such as, Kashf al-Haga ta 
by al-Afghani, are based entirely on al-Hidāyak. The Fatawa ‘Alarngiri 
openly states that it 15 following the structure of al-Hiudayah, which means 
taking the basic rulings from it, besides following its general wructure 
Many of the rulings that have bern taken from other authoritative booba 
gould easly have been taken from al-Hidavan. The sóditona)! matter m 
of course, from other authoritative books and fatūwa brerature There 
xs however, fah in al-Hidayah. but im the fatows there ere oriy rulings 
in short, al-Hidawah became lke 2 primary suurce bouk tor oe wort 
that was done later. lt was therefore. rač al-Hidāpāk kka thee hirin taas 
abrogztēd the books that preceded m. This may met be entirety true Ot 
A shows the infloence al-Hudayah has had on tater Cewrbopments 

a Thdapah is a very diihcak book to read. and cogadh coficult w 
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are left wondering how he did it. You have to retrace your ste 
ate every move. Each thump of the mighty paw is packed with imm 
power, and you are not done with one when you can see the tt 
coming. Like the tiger his moves are all calculated, desired to bērēs 
maximum effect. We have never seen a book that had so much planni e 
go into it, lt appears that hè must have spent days writing down Gn 
paragraphs. Ble 


Nevertheless, the Author was creating an extremely powerful teac 
device designed to draw in both the student and the teacher. The book 
contains a huge amount of “coded” information. We use the term codeq 
here to mean what people in the computer world would mean. Within 
this information are "macros"—short statements that pack within them 
pages of information, The macro needs to be preprocessed before the 
code can reveal its entire meaning. These macros are to be preprocessed 
with the help of the teacher or detailed commentaries. A person who js 
able to study al-Hidāyah after elaborating these macros is likely to reach 
the machine-level of the instructions of fiqh. The design enables teach- 
ers to use the book as an instructional device in short or long courses 
depending on the level of the audience. It is the teacher who decodes 
these texts for students in the classroom after the student is given the 
opportunity to do so himself. The reason for the popularity of the book 
is, therefore, obvious: it gives immense power to the teacher over his audi- 
ence, and a unique opportunity to the student to interact with the teacher 
as well as with the rest of the class. In our view, and this has been the 
experience of many teachers, anyone who works through the statements 
in al-Hidayah through discussions with a teacher will soon find that the 
body of rules called figh is taking hold of his mind. He will soon start 
seeing patterns in these rules and will be able to trace the links between 
them. This effort will grant him an ability to answer highly complex ques- 
tions of figh without the aid of any source. In short, he will be on his way 
to becoming a fagih. It is for this reason that al-Hidayah is used as a pri- 
mary manual in almost every madrassah and institution” in the world, 
whatever the school affiliation. 


hing 


“Perhaps, without realising its immense power. 
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Where the teacher lacks the necessar r 
with knowledge that is required to decade a ei 
Hidayah will become a very difficult book. After all, the Author ēkā 
teen years to complete the book, We must benefit from his gift to us. In 
the eight hundred years that followed the completion ofthe book, a nitne 
ber of commentaries, besides innumerable glosses, have been written on 
al-Hidāyah. Some say that thè number of commentaries and glosses writ- 
ten on the book run into hundreds and may even be close to a thousand. 
Consequently, the number of commentaries written on al-Hidayah out- 
number any book in the Islamic legal system and, perhaps, in any other 
system. This in itself is sufficient proof of the power of the book. It is 
said that no book has received so much attention from jurists. In the 
introduction to Badr al-Din al-‘Ayni’s commentary, a list of forty-six full 
commentaries is provided.” Many consider the best known commentary 
to be Fath al-Qadir. This commentary was written by Ibn al-Humam, 
but he could not complete it. Ayni’s own commentary, al-Binayah Sharh 
al-Hidāyah, is considered to be very good. We have found the comments 
of the Author of al-‘Imayah and those of 'Allāmah al-Lakhnawi and al- 
‘Ayni to be extremely powerful and helpful. It is said that some Shafi'i 
jurists criticised the author for including traditions that were not very 
reliable. This led to the writing of several books on the documentation 
(takhrij) of the traditions in al-Hidayah. One of the best known is that 
by al-Zayla'ī, which was also summarised by Ibn Hajar al-‘Asqalani. Here 
our own bias creeps in, but we would like to pass it on to the reader. It 
is our considered opinion that Al-Marghinani was relying on Imam al- 
Sarakhsī's al-Mabsūt as a source book for constructing his arguments. 
Accordingly, when a problem cannot be fully solved through the com- 
mentaries a recourse to al-Mabsūt will help. On some occasions, however, 
the issue discussed will not be found even in al-Mabsūt. We also feel that 
the matn, Bidayat al-Mubtadi’, may have been influenced by al-Kafi as 
incorporated by al-Sarakhsi. 

On examining an Urdu translation published in Deoband, we found 
that the Urdu text did not distinguish between the statements of Bidayat 
al-Mubtadi’ and its commentary, al-Hidāyah. The same problem exists 
in al-‘Ayni’s thirteen volume commentary of al-Hidayah published from 
Beirut; one cannot distinguish the matn from the sharh. This led us to 


35 We are not reproducing this list due to shortage of space. 
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think about the manner in which this book is studied toda 

the merger of the matn with the sharh, without distinguish; e “ONSide, 

some kind, to be shocking, an act of gross negligence and cālis Marks p 
VUsne 


In our view, it is not possible to understand the bo kä 
rating the matn from the commentary. Further, the mati st; 
It is like reading the text of a statute and then turning to eas 
for further explanations. Al-Hidayah is not only a te : 
the most authentic and reliable book for knowing tl 
this purpose all over the world, even by othe 
evant for those who are interested in the ruling for ordering th 
Our advice to them is: read just the rule, that is, the sA ps 
al-Mubtadi’. This is the law, The other Opinions etária A Bidūyat 
mentary are not to be followed. They have been provided bc ne soni 
fiqh, that is, legal reasoning, To the student we say: a 
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ion to be followed.” ‘lo those issuing fatwas we would say: It js Biday, 
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the Author in the commentary, but the matu is the governing and p 
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To facilitate this, we have tried to translate the text of Bidāyat al- 
Mubtadi’ in a manner that it can be read independently without readin 
the commentary. This text is displayed in bold and can be distinguished 
(rom the commentary. We have not succeeded all the time in doing so, 
because complete sentences in the matn are broken down at odd places 
by the Author for comments, and it is difficult to maintain the required 


links. Nevertheless, the reader should have very little problem if he wishes 
to read the matn., 


| Al-Hidayah is difficult to understand without the help of notes or 
without the constant attention of the teacher. As mentioned earlier, the 
process of adding notes to the book has been going on for the last cight 


"The fault obviously lies with the publishers and not with the authors of these cont- 
mentaries. It may be argued that an expert will be able to recognize the matn even if 
it is not distinguished. Yes, but that is not the point under discussion, Further, such an 
argument can be given only by the arrogant, 


jā KP, s dio R ‘ . se 
On some occasions this is difficult to determine in the book, and we have addressed 
this below. 
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hundred years.” Accordingly, we have added some notes to the text by 
relying mostly on well known commentators, but sometimes on the basis 
of our own research. There is no end to the number of notes that can be 
added to the text of al-Hidayah, however, we have resisted this temptation 
oul of respect for the wise judgement of the Author. He wanted the book 
to stay small and precise, the way he wrote it. He wrote a lengthy book 
himself, but said this: “When I was close to completion, it appeared to 
be somewhat lengthy, and I feared that recourse to it would be lessened 
due to its length,” If the book is burdened with lengthy commentaries 
and extensive notes the purpose is lost. It is very difficult to access huge 
commentaries spread over a dozen or so volumes, They are avoided even 
by the teachers themselves, The translation itself, we feel, has eliminated 
the need for many of the notes given in various editions of the book. 
In translating this book, our hope ts that it will be used by the younger 
generation to understand Islamic law and the legal reasoning underly- 
ing the law. For this purpose, the best course of action for the student is 
to add his own notes after discussion with the teacher. The exercise will 
be extremely beneficial, Accordingly, in the first few books our notes are 
somewhat lengthy, This is intentional. The aim was to keep in view the 
interest of the general reader, who does not have access to a teacher and 
to show by example what kind of notes may be added by the student him- 
self. On some pages, we felt, that there was no need for adding notes; in 
fact, notes on some pages would become a hindrance rather than a help. 
We hope that the notes, where provided, will be of use to all, 

We find that many schools and ntadāris teach the law from al-Oudūrī. 
It is a wonderful book and needs to be read, however, Bidayat al-Mubtadi 
includes al-Oudūrī within it and much more. lt is a better organised, 
more refined and somewhat expanded version of al-Quduri. An effort 
will be made to provide the Arabic version of Bidayat al-Mubtadi’ along 
with the English meanings extracted from this translation. An ideal 
approach would be, at least for the classroom, to read the smaller text 
and then turn to al-Hidayah for elaboration. 

It is customary with the commentators of al-Hidayah to say some- 
thing about al-Marghinani's method and the way he uses certain terms. 


S a 
X Unfortunately, some of the glossators and hence some teachers convert sae ke 

of al-Hidayah into a game of semantics. The result is that very little attention ts pal 

the figh inside and a major goal of the book is lost. 
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We are reproducing some of these comments, courtesy ‘Alla 

Lakhnawī, but we have also added a few that we have observed amah 

while translating the book. A few of these may be irrelevant as Our 

lation. Or the 
In the text, the Author of al-Hidayah usually refers to: 


al. 
trans. 


1. himself as “This feeble servant,’ but some of his 
inserted in its place “He (God be pleased with him) 
the personal pronoun out of modesty, 
leading jurists and traditionists;4 


Students later 


”; he rareļ 
a practice followed ies 


|- 


the scholars from Mā Wara’ al-Nahr ( Transoxiana) 
and Samargand, according to al-‘Inayah, by s | 
(su), but according to some he means by t 
who did not meet the Imam (Abū Hanifah); 


: that is, Bukhārā 
aying “our Shaykhs” 
his all those scholars 


"ye 


„the cities of Ma Warā' al-Nah i 
| } -Nahr by using the words us (i 
ako g rds vik (in our 
4. ets bi of the Ourān previously cited by saying, "what we 
N: "to a rational argument and legal reasoning that has pre- 
ceded by saying, “what we have stated” or “what we elaborated”: to 


Sse pet | 
5- the opinion of a Companion as athar and at times he does not 


distinguish between khabar and ath i : 
“what we have related”; See ee 


- legal reasoning by saying, "the figh in this issue is”; 


| 


. adisa iuri " 
efeement among jurists by using the word “gala (they said)”; 
to an i i | 
« sated etation preferred by the scholars of traditions by say- 
& ls tradition is interpreted as” or “construed to mean”; 


9. his own inte : N ye + 
Tpretation of a tradition by saying, “we interpret it as"; 


Ir has been noticed a 
usually appears when he br e eats however, that the statement “this feeble servant” 
Correcting an error in al-Qudiiri’s text. 


10. to an issue and its precedent by using “this” for the issue and “that” 
for the precedent; 


11, to an implied question directly without the preceding, “If itis said,” 
except on two or three occasions in the entire book; 


12. his own legal reasoning by saying, “the takhri is,’ but where it is 
someone else's takhrīj, he refers to the persons name; 


3. ei) (al-Asl) meaning thereby al-Mabsut by Imam Muhammad 
ibn al-Hasan al-Shaybani; 


14. al-Mukhtasar and he intends thereby the précis written by al- 
Oudūrī; 


= astatement in al-Jāmi' al-Saghīr or in al-Muktasar by saying Js (Nē 
said), but he does so even when he refers to his own statement in 
Bidāyat-al-Mubtadi', perhaps, it is the scribe who does this: 


16. a difference between al-Jami‘ al-Saghir and al-Quduri by specifi- 
cally naming al-Jāmi" al-Saghir, 


17. al-kitāb when he means thereby al-Jami al-Saghir, but sometimes 
he is referring to al-Muktasar when he uses this word. 


The list provided above is an excerpt from ‘Allamah al-Lakhnawis 


text. We list below a few points that we consider important. 


(1) The Author states the rule, which is part of the matn of Bidayat 
al-Mubtadi’, first. If the rule appears as a single opinion, It Is the 
unanimous view of the school, that ts, the view of the Imām and the 


two disciples. 


(2) On occasions, where total unanimity is not found, he states the Zahir 
al-Riwayah first and this is followed by the view of one or more 
jurists. As far as the matn Is concerned, he is stating the stronger 
opinion first, In such a case, the position is reversed in the commen- 
tary; he will provide arguments and support for the stronger opinion 


at the end of the discussion. 
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(3) Where two jurists are on one side, the rule accordin 


(4) 


3x 


— yu aU 
That is, the rule depends upon the matn. 


— In 


PROD Udy tow 


will be stated first, This is usually Abū Hanifah (God + Bie (WO juris, 
with one of his companions. In such a case, the vi less him) alon, 
disciple, where it is a reasonably strong opinion ere Of the o ir 
main, At other times, a variant narration from a dice within 
the Imam himself are mentioned in the CĪŅAS SCiple or Even fro 
purpose of elaboration,” SALA merely for the 


Sritements of khilāf in the commentary.—Conflictin me 
quoted not for adoption of alternate rules, but to teach Pa are 
gh, 


(a) i the conflicting or varying opinion is that of O 
jurists of the school, it is stated first in the co 
given preference over other varyi ini 
given ying opinio 
mentioned. Pwr 


ne of the three 
mmentary OF js 
that will not be 


(b) Where a Variant view of the three jurists is not available 
agreement with Zufar (God bless him), if any, is stated | 


(c) If the above two are not found, the conflicting opinions 
of Imams Malik and al-Shāfi ī (God bless them) are stated 


the dis- 


if any, 


It goes without saying that the number of agreements with al-Shāfiī 
(God bless him) are the maximum. This is followed by Zufar (God 
bless him) and then Malik (God bless him). In discussing the dis- 
agreements, the texts relied upon by the disagreeing Imam are stated, 
followed by rational arguments on his behalf. The response of the 


school is then provided through the texts adopted as well as through 
rational arguments and responses, 


Parallel and Distinguished Cases—Perhaps, the most difficult sec- 
tions of the book are where the Author mentions parallel and distin- 
guished cases. The situation becomes extremely complex when in 4 
single sentence two or three cases are distinguished from each other. 
This is where the fiqh is, however. Most of the time, the figh of a 
totally different category of law has to be recalled along with the gov" 
erning rules to understand the comparisons and distinctions. 
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(6) He uses the word shar‘ in two different ways: to mean the law, that is 
the shari al or tö mean the texts of the shari‘ah, that is, the texts of 
the Qur’an and the Sunnah. 


Al-Qudurt's statements—When he reproduces al-Oudūrī's text, he is 
always verifying the statements through Imam Muhammad's books. 
When an error is found, and this is rare, he supports the correc- 
tion through the statements of the earlier jurists. As stated already, 
the order of the books in Bidāyat al-Mubtadi' follows the order in 
al-Jāmi‘ al-Saghir. This affects al-Oudūrīs text. In addition to this, 
the sequence of his statements is also altered sometimes. This usu- 
ally happens when al-Marghinani brings in additional material from 
other sources, whole sections a few times. At other times he may 
move the statements to another location for the sake of better organ- 
isation. 


— 


(7 


(8) He uses gila (it is said) to refer to weaker opinions. 


— 


(9) Additional Issues—On certain occasions he deals with additional 
issues that are directly or indirectly related to the issue in the matn. 
This is what the fatāwa compilations do as a major function. 


(10) Structure—Sometimes groups of cases have been arranged in a par- 


ticular sequence to highlight the links between them and to indicate 
the total application of a rule. 


We have given brief references for the traditions found in al-Hidayah 
to al-Zayla'ī's outstanding work, which should be consulted for the 
details. A little less than three of the four volumes of this work pertain 
to the first volume of al-Hidayah. The work needs to be translated into 
English or at least published in a summarised form in English. One thing 
we may add here, and that concerns the method of the Hanafis for the 
adoption of traditions. It isa method that was developed and refined one 
hundred and fifty years before Imam al-Bukhari (d. 260 A.H.) worked on 
his Sahth compilation, and is tied closely to their methods in usūl. Suffi- 
cient attention has not been paid to this method from the perspective of 
a legal system, and it has been dealt with in fragmented form, 

After giving the transliteration of an Arabic term and stating ils mean- 
ing in English once or twice, we have retained the transliteration alone in 
the following text. This has been done intentionally so that those who 
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NTH, 
Codification with reference to Islamic schools Means (| ša 

uniformity into the law out of a mass of available ruli © atter Hoh 
all statutes, enables the subjects to follow the law Nor Such a cad ing 
the experts in providing detailed rulings to the subje case, and i t 
The effort to bring uniformity into the law "aija as (called Jūtu 
and culminated in what are called the fatawa Ha With the mukhy 
fatāwā should not lead us to believe that these apr iitiong, The ty 
different class of texts. One of the earliest, and aie Orks are an entire 
Fatawa Qadir khan. The Author was a contemporar = OE OF the beg ! 
fact, he died one year before al-Marghīnāni in th y of al-Marghināni j 
Marghinani died at the age of cighty-two, and ARE te "592 A.H. As al. 
was Qadikhan’s teacher, it is possible that the ii cs Contemporarig 
al-Hidayah itself, In any case, his book is highl | pit was Influenced | 
almost the same arrangement as al-Hidd yah as far Kora ari 
“Ment of 


books (chapters) is c 3 
À ers) is concerned. (dādī khā i 

„(dādī khān explains the 
as follows:™ ; plains the nature of his book 


| have mentioned in this i 
vi tgd baol the haues hat ar up 
revolve, j on SKN, uch the problems of the ummah 
ae ae, ii is focused the attention of the fuqahā’ and 
these are those that ki Be ci et kinds and types. Among 
panions. There “in seen transmitted from our earlier com- 
Mashā'ikh (jurists), m; ‘Al ie sitchen tony settee 
arranged these lišijes aK lah be pleased with them all.* 1 have 
atid Where ee oh s in the format of the well known books... , 
© views of the later jurists were many, 1 have men- 


tioned one 
or two, and have gi 
a e iven $) 1 «bas ~ à v 
are more reliable. 5 prominence to those views that 


K the first section, 
Abū Hanifah and h 
Like the jurists in ti 


at to the wrufi?, that serves as an introduction to his book. 
isciples (God bless them). 
"a Sarakhsi, may Gols pe R ās above: a]-Karkhī, al-Jassas, al-Dabbusi 
e learned juri Ss them all, ve 

to how he is to oat ite gives some advice to the person issuing fatwas, the mufti, a 

rage the Passage for tree in searching for and issuing of the ruling. We have trans- 

ings ve Issued. He Says; te neip readers, who would like to understand the way 

oe when he js kali mufti in our times, from among our (contemporary 

fiia If the issue js nE a fatwa on an issue, and is asked about an incident, 

rulin A Oa disagree from our early companions through the zāhir trans 
& according to th ment among them, is to incline towards them and issue the 


eir opini 
Pinion, He is not to oppose them with his own opimo™ even 
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his shows that the only difference between the mukhtasar, like al-Quditri 
and Bidāyat al-Mubtadr, on the one hand, and a fatawa compilation, on 
the other hand, is that the latter incorporates the rulings of the jurists 
of the third grade as well, On rare occasions, it may include the rulings 
of jurists in the fourth grade, however, the essential condition would be 
that of the ability to undertake ijtihād. Thus, the mukhtasar can be used 
just like the Jatāwā compilation, however the fatawa compilations pro- 
vide additional rulings, though of a lesser status. We may look at both as 
attempts to provide “codes” for stating the legal position for the benefit of 


the public, The message in both documents has been the same: the fatwa 


today is this. 





if fre is a full mujtahid. The presumption is that the truth sides with our companions, 
and they are not to be opposed. His ijtihad cannot reach the level of their ijtihad. He 
a pot to incline towards the opinion of a jurist who has opposed them. Nor is he to 
accept such a person's hujjah ( proof), because they knew the adillah (evidences) and 
could distinguish between an evidence that was authentic and established and one that 
was the opposite of this. (2) if the issue is disputed by our companions, and one of his 
disciples is siding with Abū Hanifah (God bless him), he is to adopt their view, due to 
the combining of the conditions ( of ijtihad) and the gathering of sound adillah in their 
view. IF both disciples oppose Abū Hanifah (through a common opinion), and if the 
difference is based upon a change in conditions due to the passage of time, like render- 
ing a verdict on the basis of prima facie moral probity, he is to adopt the ruling of the 
two disciples, as the condition of the people has changed. Thus, in the case of muzar'ah, 
mu'āmalah and similar issues, he is to adopt the view of the two disciples. The basis is 
the unanimous agreement of the later jurists on these issues, In issues other than these, 
some have maintained that the muftī is to be given an option of choosing (between 
them) according to what his opinion guides him to. ‘Abd Allah ibn al-Mubarak has said 
that he is to adopt the opinion of Imām Abū Hanifah (God bless him) in such a case, 
They discussed the question as to who is a mujtahid. Some said that if a person is asked 
about ten issues and he gives a sound ruling in eight of these and errs in the rest, he is 
a mujtahid. There are others who maintain that the mujtahid is one who has necessarily 
absorbed (memorised) al-Mabsūt, identified the abrogating and abrogated texts, knows 
the muhkam and mu’awwal, and is aware of the practices and customs of the people. (3) 
If the ‘esue is found in books other than the Zahir al-Riwayah, then if it is compatible 
with the usūl (system of interpretation and gawā'id) Of our companions, he is to act 
upon it, (4) If there is no narration about the issue from our companions, but she af 
jurists have agreed about it to some extent, he is to act upon it. If they have disagreed, 
is to undertake ijtihad and issue the ruling that appears sound to him, If ae ml ve 
mitigallid and not a mujtahid, he is to follow the view of the person who has the greate 


a n + . 5 $ I M a +c to such u (knowledge- 
expertise in figh is view, but he is to attribute the response to $ i 
p fiq in h , s view, lives Ina city other than 


able) person. If the most learned person in figh, in hi 
| ting, andi : on con) ' "ar of 
his, he is to have recourse to him in writing, and is not to work on conjecture for fea 


fabrication.” 
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ted above is, therefore, based on two things: the 
of the rulings incorporated and the number of rulings incorpo. 
sam accordingly, a fatāwā compilation may be ten times the size oy 
spar a What then is the crucial difference between a mūklitasa, 
ike Bidāvat ai-Mubtadi, and a fatāwā compilation, stich as the Fatäwg 
"Ālamgīriyņah or Fatāvtā Hindiyyah as it 1s called. The difference has been 
S 4 by al- Mar hinani himself, and we would like to quote him 


here, He says: 


The distinction sta 


He favoured the earlier jurists with success so that they were able to 
frame the issues for each thing obvious and concealed. The inci- 
dents, however, recur repeatedly and new cases attempt to burst 
out of all topical systematisation. Yet, it iš the endeavour of stal- 
warts ( muffakids) to trap runaway issues by referring them to their 
origins and by settling them through precedents. |In this endeav- 
our) reliance on the governing principles ‘of these issues) will 
grant a firm grip over them. 


The message he is conveying is that it is not possible to record in a book 
all the cases thal human beings face. The method is to study and under- 
stand those issues and cases that highlight the vital rules and to connect 
them with their origins from where they have been derived, Once these 
governing rules are understood, any new case can be settled and all new 
tuations can be faced. He lets us know, however, that this is something 
that can be done by stalwarts and not weaklings. The stalwarts are those 
who have mastered the governing rules and have acquired the ability to 
derive new rules. It is not someting that can be done by people with lesser 
competence. The fatawa compilations, in our view, are at variance with 
the sound advice given by al-Marghinani. Why then did competent schol- 
ars, who compiled the fatawas, undertake this work? The only reason we 
can think of is deteriorating standards and the inability to acquire the 
requisite skills. These authors came to the conclusion that the detailed 
rulings must be compiled to help those who lacked the ability to do soon 
their own. We are reminded of the excellent example given by Ibn Rushd. 
He compared a cobbler who had the skills to make shoes for any new cus- 
tomer with the shoe-vendor who must sell the shoes he has in stock and 
sige aria tu absolutely new customer for whom he does not possess 
like Bidjat dine ee touch with the true cobbler. A mukhtasar 

1 is directed at the cobbler with the message: learn 


De 
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these rules along with their underlying reasoning and methods and vou 
will be able to provide new rulings when needed. The farawa literature, 
on the other hand, is directed at the vendor with the message: keep these 
on the shelf and serve your customers, but if the shoe does not fit get 
in touch with the cobbler in your own city or write to one in a different 


cat. 


AL-HIDAYAH: THE COMMENTARY 


AJ-Hidāyah placed its stamp on most books that came after it. Al- 
Mukhtar is in reality Bidāyat ai-Mubtadi” in a different syntax, Its com- 
mentary al-Ikhtiyār borrows huge chunks from al-Hidayah to explain the 
issues. Al-Wigayah is a summary of the entire al-Hidayah, as its full title 
conveys. Commentaries on Kanz al-Dagā ig, such as, Kashf al-Haģā'tg 
by al-Afghānī, are based entirely on al-Hidayah. The Fatāwa “Alamgiri 
openly states that it is following the structure of al-Hidayah, which means 
taking the basic rulings from it, besides following its general structure. 
Many of the rulings that have been taken from other authoritative books 
could easily have been taken from al-Hidayah. The additional matter is, 
of course, from other authoritative books and farawa literature. There 
is, however, figh in al-Hidayah, but in the fatawa there are only rulings. 
In short, al-Hidayah became like a primary source book for the work 
that was done later. It was, therefore, said: al-Hidayah like the Qur'an has 
abrogated the books that preceded it. This may not be entirely true, but 
it shows the influence al-Hidayah has had on later developments. 

Al-Hidāyah is a very difficult book to read, and equally difficult to 
translate. The advice some friends gave, prior to the commencement of 
the translation, was that it is impossible to translate. Perhaps they were 
right. A translation simplifies many things, by reducing the number of 
options with respect to meaning, but it will still require the complete and 
concentrated attention of the reader. The real complexity is not in the 
syntax, but in the legal concepts and reasoning. 

God Almighty had given al-Marghinani extraordinary skills. He is like 
a tiger hunting down its prey. Reading his arguments is like running with 
this tiger. Suddenly you find that he has knocked down his prey and you 





"See in footnote above, the advice given by Qadi’khan to the person who does not 
have the requisite skills. 
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are left wondering how he did it. You have to retrace your steps and recre. 
ate every move. Each thump of the mighty paw is packed with immense 
power, and you are not done with one when you can see the next One 
coming. Like the tiger his moves are all calculated, desired to have the 
maximum effect. We have never seen a book that had so much planning 
go into it. lt appears that he must have spent days writing down single 
paragraphs. 


Nevertheless, the Author was creating an extremely powerful teaching 
device designed to draw in both the student and the teacher. The book 
contains a huge amount of “coded” information. We use the term coded 
here to mean what people in the computer world would mean. Within 
this information are "macros"—short statements that pack within them 
pages of information. The macro needs to be preprocessed before the 
code can reveal its entire meaning. These macros are to be preprocessed 
with the help of the teacher or detailed commentaries. A person who is 
able to study al-Hidāyah after elaborating these macros is likely to reach 
the machine-level of the instructions of figh. The design enables teach- 
ers to use the book as an instructional device in short or long courses 
depending on the level of the audience. It is the teacher who decodes 
these texts for students in the classroom after the student is given the 
opportunity to do so himself. The reason for the popularity of the book 
is, therefore, obvious: it gives immense power to the teacher over his audi- 
ence, and a unique opportunity to the student to interact with the teacher 
as well as with the rest of the class. In our view, and this has been the 
experience of many teachers, anyone who works through the statements 
in al-Hidayah through discussions with a teacher will soon find that the 
body of rules called figh is taking hold of his mind. He will soon start 
seeing patterns in these rules and will be able to trace the links between 
them. This effort will grant him an ability to answer highly complex ques- 
tions of fiqh without the aid of any source. In short, he will be on his way 
to becoming a fagih. It is for this reason that al-Hidayah is used as a pri” 
mary manual in almost every rnadrassah and institution” in the world, 
whatever the school affiliation. 


SS ss 
“Perhaps, without realising its immense power. 


INTRODUCTION Al-Hidayah xxv 
——— IIĖĖĖĖĖĖaaaaaaaaaaaaeeaaamaaeaeamamamamumMŇa 


Where the teacher lacks the necessary competence and is not equipped 
with knowledge that is required to decode the semi-coded statements, al- 
Hidayah will become a very difficult book. After all, the Author took thir- 
teen years to complete the book. We must benefit from his gift to us, In 
the eight hundred years that followed the completion of the book, a num- 
ber of commentaries, besides innumerable glosses, have been written on 
al-Hidāyah. Some say that the number of commentaries and glosses writ- 
ten on the book run into hundreds and may even be close to a thousand. 
Conseguently, the number of commentaries written on al-Hidayah out- 
number any book in the Islamic legal system and, perhaps, in any other 
system. This in itself is sufficient proof of the power of the book. It is 
said that no book has received so much attention from jurists. In the 
introduction to Badr al-Din al-‘Ayni’s commentary, a list of forty-six full 
commentaries is provided.*” Many consider the best known commentary 
to be Fath al-Qadir. This commentary was written by Ibn al-Humam, 
but he could not complete it. Ayni’s own commentary, al-Binayah Sharh 
al-Hidayah, is considered to be very good. We have found the comments 
of the Author of al-‘Inayah and those of ‘Allamah al-Lakhnawi and al- 
‘Ayni to be extremely powerful and helpful. It is said that some Shafi 
jurists criticised the author for including traditions that were not very 
reliable, This led to the writing of several books on the documentation 
(takhrij) of the traditions in al-Hidayah. One of the best known is that 
by al-Zayla‘i, which was also summarised by Ibn Hajar al- Asqalani. Here 
our own bias creeps in, but we would like to pass it on to the reader. It 
is our considered opinion that Al-Marghinani was relying on Imam al- 
Sarakhsi’s al-Mabsūt as a source book for constructing his arguments. 
Accordingly, when a problem cannot be fully solved through the com- 
mentaries a recourse to al-Mabsūt will help. On some occasions, however, 
the issue discussed will not be found even in al-Mabsūt. We also feel that 
the matn, Bidayat al-Mubtadi’, may have been influenced by al-Kafi as 
incorporated by al-Sarakhsi. 

On examining an Urdu translation published in Deoband, we found 
that the Urdu text did not distinguish between the statements of Bidayat 
al-Mubtadi’ and its commentary, al-Hidayah. The same problem exists 
in al-'Aynī's thirteen volume commentary of al-Hidāyah published from 
Beirut; one cannot distinguish the matn from the sharh. This led us to 


We are not reproducing this list due to shortage of space. 
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The distinction stated above is, therefore, based on two things: the 
status of the rulings incorporated and the number of rulin gs ki 
rated. Accordingly, a fatāwā compilation mav be ten nimes the size of 
a mukheasar. What then is the crucial difference between a mu Khtasar 
like Bidāyut al-Mubtadi’, and a fatāwā compilation, such as the Fatawa 
“{lamgiriyvah or Fatāwā Htruttyyah as it 15 called. The difference has be r 
explained by al-Marghīnānī himself, and we would like to quote ša 
here. He savs: 


him 


He favoured the earlier jurists with success so that they were able to 
frame the issues for each thing obvious and concealed. The inci- 
dents, however, recur repeatedly and new cases attempt to burst 
out of all topical systematisation. Yet, it is the endeavour of stal- 
warts (mujtahīds) to trap runaway issues by referring them to their 
origins and by settling them through precedents. (In this endeay- 
our) reliance on the governing principles (of these issues) will 
grant a firm grip over them. 


The message he is conveying is that it is not possible to record in a book 
all the cases that human beings face. The method is to study and under- 
stand those issues and cases that highlight the vital rules and to connect 
them with their origins from where they have been derived. Once these 
governing rules are understood, any new case can be settled and all new 
situations can be faced. He lets us know, however, that this is something 
that can be done by stalwarts and not weaklings. The stalwarts are those 
who have mastered the governing rules and have acquired the ability to 
derive new rules. It is not someting that can be done by people with lesser 
competence. The fatāwā compilations, in our view, are at variance with 
the sound advice given by al-Marghinani. Why then did competent schol- 
ars, who compiled the fatawas, undertake this work? The only reason we 
can think of is deteriorating standards and the inability to acquire the 
requisite skills. These authors came to the conclusion that the detailed 
rulings must be compiled to help those who lacked the ability to do so on 
their own. We are reminded of the excellent example given by Ibn Rushd. 
He compared a cobbler who had the skills to make shoes for any new cus- 
tomer with the shoe-vendor who must sell the shoes he has in stock and 
ri the case of an absolutely new customer for whom he does not possess 
i z right size he should get in touch with the true cobbler. A mukhtasar 
Bidyat al-Mubtadi’ is directed at the cobbler with the message: learn 


these rules along with their underlying reasoning and methods and you 
will be able to provide new rulings when needed. The fatāwā literature, 
on the other hand, is directed at the vendor with the message- keep these 
on the shelf and serve your customers, but if the shoe does nor fir get 
in touch with the cobbler in your own city or write to one in a different 
city.” 


Ar-HIDĀYAH/ THE COMMENTARY 


Al-Hidayah placed its stamp on most books that came after it. Al- 
Mukhtar is in reality Bidayat al-Mubtadi” in a different syntax. Its com- 
mentary al-Ikhtiyar borrows huge chunks from al-Hidayah to explain the 
issues. Al-Wigayah is a summary of the entire al-Hidayah, as its full title 
conveys. Commentaries on Kanz al-Dagā'ig, such as, Kashf al-Haģgā'ig 
by al-Afghani, are based entirely on al-Hidāyah. The Fatāwa ‘Alamgiri 
openly states that it is following the structure of al-Hidayah, which means 
taking the basic rulings from it, besides following its general structure. 
Many of the rulings that have been taken from other authoritative books 
could easily have been taken from al-Hidayah. The additional matter is, 
of course, from other authoritative books and fatāwa literature. There 
is, however, fiqh in al-Hidāyāh, but in the fatāwā there are only rulings. 
In short, al-Hidayah became like a primary source book for the work 
that was done later. It was, therefore, said: al-Hidayah like the Qur'an has 
abrogated the books that preceded it. This may not be entirely true, but 
it shows the influence al-Hidāyah has had on later developments. 

Al-Hidayah is a very difficult book to read, and equally difficult to 
translate. The advice some friends gave, prior to the commencement of 
the translation, was that it is impossible to translate, Perhaps they were 
right. A translation simplifies many things, by reducing the number of 
options with respect to meaning, but it will still require the complete and 
concentrated attention of the reader. The real complexity is not in the 
syntax, but in the legal concepts and reasoning. 

God Almighty had given al-Marghinani extraordinary skills. He is like 
a tiger hunting down its prey. Reading his arguments is like running with 
this tiger. Suddenly you find that he has knocked down his prey and you 


"See in footnote above, the advice given by Qadi’khan to the person who does not 
have the requisite skills. i 


Al-Hidayah | 


es shows the essential task of a madhhab or scho 
the bringing of uniformity into the law by identifying those 
zākir al-riwayah, out of a host of rulings; that were to be followe 
tice by the school. These early summaries were not very comp 
because these were also the early days of the school; it had no 
sufficient maturity. 

The term mukhtasar appears to have been used for a rule book fir 
by al-Muzani (God bless him). He died in 264 A.H., and it js Ais 
that such books were written before his time. His Mukhtasar is es 
published with Imām al-Shā 1s Kitab al-Umm. In the Hanafi TER 
therefore, it was natural that al-Muzanī's nephew, al-Tahawi, should use 
the term first.” After this, the writing of mukhtasars became 4 regu- 
lar feature, whether or not this title was used. Some of the wel] known 
mukhtasars of the Hanafi school are the following: 


these summari ol of law: 
r ules, the 
d in Prac. 
rehensive, 


t acquired 


(1) Al-Jami' al-Saghir and al-Siyar al-Saghir by Imam Muhammad al- 
Shaybānī (d. 189 A.H.). These have been described above. 

(2) Mukhtasar al-Tahawi by al-Tahawi (d. 321 A.H.). He begins with the 
statement that the book contains rules that cannot be ignored or 
whose knowledge must be acquired. 


(3) Al-Kafi by Hakim al-Shahid (d. 334 A.H.). In these mukhtasars, the 
chain of transmission of figh coming down from the earlier Imams 
ta maintained, This was the text chosen by Imam al-Sarakhsī (God 
en kz = his 30 volume commentary al-Mabsiit. Al-Marawazī 
Shae his ok by summarising Kitab al-Asl and the two Jāmi's 

gh the elimination of lengthy narrations and some repetitions. 


(4) M F : 
ri ier ai ps by Imām al-Karkhi (d. 340 A.H.), the famous 
Jurist, who is also the author of Usūl al-Karkhi. We have not 


had the o 
in their mit to examine this book, but jurists often quote it 


(5) Mukhtasar l- -: 
dent, — a tgsis by al-Jassas (d. 370 A.H.). He was al-Karkhi's stu- 
(6) Mukhtasa ue ā 3 
wii by al-Oudūrī. This was the text chosen by al- 
the chapters in eae Mukhtasar. Al-Oudūrī (d. 430 A.H.) ordered 
shank according to al-Tahāwī's book and not 


"His book | 
k is called Mukhtasar al-Tahāwī 


INTRODUCTION Al-Hidayah xv 
a 


according to Imam Muhammad’s al-Jami‘ al-Saghīr. Al-Oudūrī is 
said to have written a commentary on al-Karkhi’s Mukhtasar. 

(7) Tuhfat al-Fugahā” by al-Samargandī (d. 538 A,H.). He was al-Kāsānī s 
teacher and his father-in-law. The book is highly organised and a 
strict application of the term mukhtasar will exclude this book from 
this category.” 

(8) Bidāyat al-Mubtadi' by al-Marghīnānī (d. 593 A.H.), This is the matn 
of which al-Hidayah is the commentary. 


(9) Al-Hawi by Najm al-Din al-Turki (d. 652 A.H.). 
(10) Al-Figh al-Nāfi' by Nasir al-Din al-Samargandī. 


After this there was an abundance of such texts and what we mention 
below are just a few of the well known texts. 


(11) Al-Mukhtar lil-Fatwā by al-Mawsili (d. 683 A.H.). The commen- 
tary on this matn is written by al-Mawsilī himself and is called al- 
Ikkhtiyāt. This text is used in al-Azhar. 

(12) Majma‘ al-Bahrayn by al-Sa‘ati (d. 694 A.H.) 

(13) Kanz al-Dagā'ig by al-Nasafi (d, 710 A.H.). 

(14) Wīgāyat al-Riwayah fī Masā'il al-Hidāyah by Burhan al-Shari‘ah 
Mahmūd ibn Sadr al-Sharī'ah (d. 747 A.H.), As the title shows, it was 
a summary prepared from al-Hidāyah itself, not only its matn. Sadr 
al-Sharī'ah al-Thānī (d. 747 A.H.), the grandson and student of this 
author, summarised the summary further, calling it al-Nigayah, and 
wrote a commentary on it as well. 


Some of the texts that are used by the madāris for teaching, referred to 
as the acknowledged texts (mutūn mu'tabarah), are those mentioned at 
(6), (11), (13) and (14). Some add (12) to this list. In the grades mentioned 
above, these jurists, the authors of the mutūn mu‘tabarah, are referred to 
as mugallids. They cannot prefer opinions, but have the ability to identify 
the strong opinions that are to be followed, that is, opinions preferred 
by those in the higher grades. In our view, preference should be given to 


“The Author, however, says that he has brought in additional issues that were not 
included by al-Oudūrī, and that he has tried to remove the difficulties encountered in 
studying al-Oudūrī, Further, he has provided the adillah (evidences) and arguments in 
brief, 


nail o = 


think about the manner in which this book is studied today. We consider 
the merger of the matn with the sharh, without distinguishing marks of 
some kind, to be shocking, an act of gross negligence and callousness s 


in our view, it is not possible to understand the book without sepa- 
rating the mat from the commentary. Further, the mat states the rule 
it is like reading the text of a statute and then turning to the commentary 
for further explanations. Al-Hidāyal is not only a teaching manual, jt is 
the most authentic and reliable book for knowing the law. It is used for 
this purpose all over the world, even by other schools. This fact is also re}. 
evant for those who are interested in the ruling for ordering their actions 
Our advice to them is: read just the rule, that is, the text of Bidayat 
al-Mubtadi’, This is the law. The other opinions mentioned in the com. 
mentary are not to be followed. They have been provided to teach you 
figh, that is, legal reasoning. To the student we say: Do not listen to those 
who teach the law in terms of gila wa qala without emphasising the Opin- 
ion to be followed.** To those issuing fatwas we would say; It is Bidayat 
al-Mubtadi’ that you need. Yes, there are additional issues addressed by 
the Author in the commentary, but the matn is the governing and pri- 
mary text, 

To facilitate this, we have tried to translate the text of Bidayat al- 
Mubtadi’ in a manner that it can be read independently without reading 
the commentary. This text is displayed in bold and can be distinguished 
from the commentary. We have not succeeded all the time in doing so, 
because complete sentences in the matn are broken down at odd places 
by the Author for comments, and it is difficult to maintain the required 
links. Nevertheless, the reader should have very little problem if he wishes 
to read the matn. 


Al-Hidayah is difficult to understand without the help of notes ar 
without the constant attention of the teacher. As mentioned earlier, the 
process of adding notes to the book has been going on for the last eight 


ee 
"The fault obviously lies with the publishers and nat with the authors of these com: 
mentāries. It may be argued that an expert will be able to recognize the matn even if 
it is not distinguished. Yes, but that is not the point under discussion. Further, such an 
argument can be given only by the arrogant. 
ta sume occasions this is difficult to determine in the boak, and we have addressed 
elow, 
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hundred years.” Accordingly, we have added some notes to the text by 
relying mostly on well known commentators, but sometimes on the basis 
of our own rescarch. There is no end to the number of notes that can be 
added to the text of al-Hidayah, however, we have resisted this temptation 
out of respect for the wise judgement of the Author. He wanted the book 
to stay small and precise, the way he wrote it. He wrote a lengthy book 
himself, but said this: “When | was close to completion, it appeared to 
be somewhat lengthy, and I feared that recourse to it would be lessened 
due to its length.” If the book is burdened with lengthy commentaries 
and extensive notes the purpose is lost. It is very difficult to access huge 
commentaries spread over a dozen or so volumes. They are avoided even 
by the teachers themselves. The translation itself, we feel, has eliminated 
the need for many of the notes given in various editions of the book. 
In translating this book, our hope is that it will be used by the younger 
generation to understand Islamic law and the legal reasoning underly- 
ing the law. For this purpose, the best course of action for the student is 
to add his own notes after discussion with the teacher. The exercise will 
be extremely beneficial. Accordingly, in the first few books our notes are 
somewhat lengthy. This is intentional. The aim was to keep in view the 
interest of the general reader, who does not have access to a teacher and 
to show by example what kind of notes may be added by the student him- 
self, On some pages, we felt, that there was no need for adding notes; in 
fact, notes on some pages would become a hindrance rather than a help. 
We hope that the notes, where provided, will be of use to all. 

We find that many schools and madāris teach the law from al-Oudūrī. 
[t isa wonderful book and needs to be read, however, Bidayat al-Mubtadt’ 
includes al-Oudūrī within it and much more. It is a better organised, 
more refined and somewhat expanded version of al-Oudūrī. An effort 
will be made to provide the Arabic version of Bidāyat al-Mubtadi’ along 
with the English meanings extracted from this translation. An ideal 
approach would be, at least for the classroom, to read the smaller text 
and then turn to al-Hidayah for elaboration. 

lt is customary with the commentators of al-Hidayah to say some- 
thing about al-Marghīnānī's method and the way he uses certain terms. 





“Unfortunately, some of the glossators and hence some teachers convert the teaching 
of ul-Hiddyah into a game of semantics. The result is that very little attention is paid to 
the figh inside and a major goal of the book is lost. 
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We are reproducing some of these comments, courtesy ‘Allamah a 

Lakhnawi, but we have also added a few that we have observed ourselye. 

while translating the book. A few of these may be irrelevant for the iar 

lation, i 
In the text, the Author of al-Hidayah usually refers to; 


1. himself as “This feeble servant,” but some of his students later 
inserted in its place “He (God be pleased with him)”; he rarely uses 


the personal pronoun out of modesty, a practice followed by most 
leading jurists and traditionists;?* 


= 


2. the scholars from Ma Wara’ al-Nahr (‘Transoxiana), that is, Bukhara 

and Samarqand, according to al-‘Inayah, by saying “our Shaykhs" 
(tsi), but according to some he means by this all those scholars 
who did not meet the Imam (Abū Hanīfah); 


1+ 


I the cities of Mā Warā' al-Nahr by using the words 4 Us (in our 
region); ii 


4. to a verse of the Qur’an previously cited by saying, “what we 
Lc stoa rational argument and legal reasoning that has pre- 
ceded by saying, “what we have stated” or “what we elaborated”: to 


a tradition that he has previously stated by saying, “what we have 
related”; | 


wi 


. the opini l 
€ opinion of a Companion as athar and at times he does not 


distinguish between khabar i | 
d and athar, refe | 
what we have related”: a a i 


- legal reasoning by saying, “the figh in this issue is”; 


+ disagreement among jurists by using the word “gala (they said)”; 


+ TO ari interpretati 
ing, ‘Tia ee by the scholars of traditions by say- 
‘on 4s interpreted as” or “construed to mean”; 
9. 


his own int . 
«TPrētation ofa tradition by saying, “we interpret it ás”; 


*lt has been noticed ; 
: ticed in th v 
usually appears when bla € text, however, that the statement “this feeble servant 


pics 
recting an error in al-Oudūrī's text. 
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10. to an issue and its precedent by using “this” for the issue and “that” 
for the precedent, 


11, toan implied question directly without the preceding, "If il is said,” 
except on two or three occasions in the entire book; 


12. his own legal reasoning by saying, “the takltrīj is,’ but where it is 
someone else’s taklirij, he refers to the person's name; 


13. edt (al-Asl) meaning thereby al-Mabsut by Imam Muhammad 
ibn al-Hasan al-Shaybānī; 


14. al-Mukhtasar and he intends thereby the précis written by al- 
Oudūrī; 


15. a statement in al-Jāmi' al-Saghir or in al-Muktasar by saying Ju (he 
said), but he does sa even when he refers to his own statement in 


Bidayat-al-Mubtadi’, perhaps, it is the scribe who does this; 


16. a difference between al-Jami‘ al-Saghir and al-Qudūrī by specifi- 
cally naming al-Jami' al-Saghīr; 


i7. āl-kitāb when he means thereby al-Jami' al-Saghir, but sometimes 
he is referring to al-Muktasar when he uses this word. 


The list provided above is an excerpt from ‘Allamah al-Lakhnawi's 


text, We list below a few points that we consider important. 


(1) The Author states the rule, which is part of the matn of Bidayat 


al-Mubtadi’, first. If the rule appears as a single opinion, it is the 
unanimous view of the school, that is, the view of the Imam and the 
two disciples. 


(2) On occasions, where total unanimity is not found, he states the Zahir 


al-Riwayah first and this is followed by the view of one or more 
jurists. As far as the matn is concerned, he is stating the stronger 
opinion first. In such a case, the position is reversed in the commen- 
tary; he will provide arguments and support for the stronger opinion 
at the end of the discussion. 


XXX 


(3) Where two 


(4 


— 


x- 
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jurists are on one side, the rule according to the two jurists 
will be stated first. This is usually Abu Hanifah (God bless him) ai ong 
with one of his companions, In such a case, the view of the other 
disciple, where it is a reasonably strong opinion, appears within the 
matn. At other times, a Variant narration from a disciple or even from 
the Imam himself are mentioned in the commentary merely for the 
purpose of elaboration.” 


Statements of khilāf in the commentary —Conflicting opinions are 
quoted not for adoption of alternate rules, but to teach figh. 


(a) If the conflicting or varying opinion is that of one of the three 
jurists of the school, it is stated first in the commentary or js 
given preference over other varying opinions that will not be 
mentioned, 


(b) Where a variant view of the three jurists is not available, the dis- 
agreement with Zufar (God bless him), if any, is stated. 


(c) If the above two are not found, the conflicting opinions, if any, 
of Imams Malik and al-Shāfi ī (God bless them) are stated. 


It goes without saying that the number of agreements with al-Shāfī 
(God bless him) are the maximum. This is followed by Zufar (God 
bless him) and then Malik (God bless him). In discussing the dis- 
agreements, the texts relied upon by the disagreeing Imam are stated, 
followed by rational arguments on his behalf. The response of the 
school is then provided through the texts adopted as well as through 
rational arguments and responses, 


Parallel and Distinguished Cases.—Perhaps, the most difficult sec- 
tions of the book are where the Author mentions parallel and distin- 
guished cases. The situation becomes extremely complex when in a 
single sentence two or three cases are distinguished from each other. 
This is where the fiqh is, however. Most of the time, the figh of a 
totally different category of law has to be recalled along with the gov- 
erning rules to understand the comparisons and distinctions. 


— S 
"That us, the rule depends upon the matn, 


Al-Hidayah XXX! 


[INTRODUCTION 


(6) He uses the word shar’ in two different ways: to mean the law, that is, 
the sharītah or to mean the texts of the shari‘ah, that is, the texts of 
the Qur’an and the Sunnah, 


(7) Al-Oudūrī's statements.—When he reproduces al-Qudiir’’s text, he is 
always verifying the statements through Imam Muhammad’s books, 
When an error is found, and this is rare, he supports the correc- 
tion through the statements of the earlier jurists. As stated already, 
the order of the books in Bidayat al-Mubtadi’ follows the order in 
al-Jami‘ al-Saghīr. This affects al-Oudūrīs text. In addition to this, 
the sequence of his statements is also altered sometimes. This usu- 
ally happens when al-Marghīnānī brings in additional material from 
other sources, whole sections a few times. At other times he may 
move the statements to another location for the sake of better organ- 


isation. 


(8) He uses gila (it is said) to refer to weaker opinions. 


— 


Additional Issues—On certain occasions he deals with additional 
issues that are directly or indirectly related to the issue in the matn. 
This is what the fatawa compilations do as a major function. 


\o 
— 


(10) Structure—Sometimes groups of cases have been arranged in a par- 


ticular sequence to highlight the links between them and to indicate 
the total application ofa rule. 


We have given brief references for the traditions found in al-Hidayah 
to al-Zayla‘i’s outstanding work, which should be consulted for the 
details. A little less than three of the four volumes of this work pertain 
to the first volume of al-Hidāyah. The work needs to be translated into 
English or at least published in a summarised form in English. One thing 
we may add here, and that concerns the method of the Hanafis for the 
adoption of traditions. It isa method that was developed and refined ane 
hundred and fifty years before Imam al-Bukhari (d. 260 A.H.) worked on 
his Sahih compilation, and is tied closely to their methods in usul, Suffi- 
cient attention has not been paid to this method from the perspective of 
a legal system, and it has been dealt with in fragmented form. 

After giving the transliteration of an Arabic term and stating its mean- 
ing in English once or twice, we have retained the transliteration alone in 
the following text, This has been done intentionally so that those who 
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study this law learn to use the Arabic terms, as many of these terms rep- 
resent concepts that are difficult to explain in English. 

It would not be right if we end this introduction without saying 
something about the contribution of Charles Hamilton, who translated 
al-Hidayah more than two centuries ago. The translation was Published 
in 1791, There are some critics of the translation; there always are of every 
translation. Criticism does not lessen in any way the tremendous con. 
tribution made by Hamilton in those early days. A translation is always 
the understanding of one person, and it has to be different from that 
of another person's translation of the same text. Hamilton translated 
al-Hidayah with sincerity and diligence. As a result, in our view, his trans- 
lation has had more influence than many writings of the last two hundred 
years. We would, therefore, like to say that our translation is not bet- 
ter than Hamilton’s, but it is naturally different. Hamilton's contribution 
should never be taken lightly. 

The Author of al-Hidayah did not divide his book into volumes, AJ] 
four volumes constitute a single book. The division into volumes is the 
work of publishers. The text used in the madaris ends the first volume 
after the Book of Hajj. We have followed the Beirut edition as that is used 
by almost everyone today. The first volume, therefore, ends in the middle 
of the Book of Talāg. 

I thank Mr. Aftab Malik of the Amal! Press, Bristol without whose 
determination and energetic management this translation would not 
have been possible. I must thank my wife, who diligently typed out the 
entire manuscript, and then read it several times making valuable sug- 
gestions. Her contribution is gratefully acknowledged. My son Saifullah, 
my daughter Aamirah, my son Ibrahim, my nephew Sa‘d A‘zam and my 
niece Aena read the manuscript and made suggestions for which I would 


like to thank them profusely. 


Imran Ahsan Khan Nyazee 
Center for Islamic Law & 
Legal Heritage 


Chapter 1 


Author’s Preface 


oll 3 Ga iš Mot op 
He for whom God wills His blessings is 
granted the figh of Din 


ped FD ps 


In the Name of God, Most Merciful and Compassionate 


Praise be to God, who elevated the paths' and guideposts* to knowledge, 
who manifested? the rites and injunctions of the shar’ (law), who sent 
Messengers and Prophets‘'—Gad’s blessings be on them all —guiding” to 
the cause of truth, and who made the scholars their successors* inviting 


|Ma'ālim.—The locations of knowledge. Some maintain that he is referring to the 
sources of the sharī'ali, while others say that he is referring to the jurists as it is they who 
become the means for the transmission of knowledge. 

*Refers to a‘lam or the mountains, a comparison with the jurists who stand up like 
lofty mountains. It can also mean the definitive and probable evidences in the texts. The 


latter appears more likely. 
‘Either through His khitab (communication) or through the legal effects of the 


ahkam. 
‘The idea is to highlight the distinction between Messengers and Prophets where a 
Messenyer is one who brings a book with him. 


‘An attribute of the Messengers. 
"To highlight the meaning of the tradition that scholars are the heirs of the Prophets. 
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to the paths (leading) to their" established practices, adopting in what Wis 
not transmitted from them the methodology of ijtihad" seeking instruc. 
on in this Irom Him, for He is the Guardian of all instruction, 

He favoured” the earlier jurists with success so that they were able 
to frame the issues for vach thing obvious and concealed,” The Incidents 


"Hat is, He practices of Messenyers and Prophets, 

"Meilunlvlūgy of Uuhad. The learned Author has stated that the Uima’ tdopled 
Hilde tor hings about which nothin was transontted fons the prophets, Ji may he 
concluded from this statement af the Author that iti is used as a methodology it 
Lases That re not mentioned in the texts or in reports ironi the Prophet (God bless 
hini and grant hini peace) and His Companions, This nerds to be clarified, Many reo, 
ple believe that afraid takes place when there ts no text that covers the issue, however 
as is well Keown, (iii is based on the extension of the meanings to be found in 
revel alin and reports, Such extension is ihrotiuli literal interpretation Ot the IEX(x ity 
well MN through rational extensions on the basis ül (ayers Wid other formis öl lepal mi 
soning. Che correct way to understand this statement is that where the text is giving 
stich a clear meaning that there can be na disagreement over such memng, there iy 
ho teed kor had, but where the text otlers several possibilities itihad is required, For 
example, where the text says (hata person guilty of unlawful sexual intercourse is to 
be awarded joo stripes, the meaning of 100 is the same for all readers, The meaning ul 
hilihili (stripes), however, is a matter of disagreement and requires ijtihad, This is also 
the meaning of the qaidah. “la itihāda mat al-niass, which means that there is no pirssi 
bility of ififad where the text conveys an explicit stighe meaning Cess), The word nass 
here does not mean text in the absolute sense, buta grade of meaning aceordiny to usil 
W Jug His, therefore, not proper to assume that aif lies outside the texts or rs inde 
pendent ot the tests. In hie the jurists are the leading authorities on the legal CUTS 
inthe Qur'an and the Srna. 

“Indicating the spirittial blessings and special hivours granted to those carly jurists 
who denved the laws from the texts, 

"Abu Ltamilah, his companions and disciples in partivulan and other Imams in pen 
eral (God bless theni all), 

"Were able tu frome the issues Jūr each thing The statement, “were able to draine the 
issues for dihi thing” may appear trivial to some, bul itis not sa for the llana jurists. 
What the Author ineans is the identification and formulation of rules as well as cases that 
elaborate the rules, This was done by the earlier jurists of the Hlanālī school, Instruction 
through the case method is unique to the Hanafi school and Iman Muhammad al 
Shaybant’s books are based on this method, Iwas due to this reason that Imam al Shafii 
(God bless him) is said to have credited Abū Hanifah (God bless him) with three-fourths 
uf knowledge of the law. mam al-Sarakhsi narrates the story as follows: "Ibn Suray) 
(Wien bless him), Who was a leader among the companions of ab Shafi'i (God bless him), 
hits reported thata mah criticised Abu Hanifah, so ab Shate's called him and said to him 
1) so And so, you criticise a person to whom the entire ummah concedes three-fourths 
al knowledge when he does not concede to them even one-fourth, The man said, ‘And 
how is that?’ He replied, Fiqh is questions and responses (in the form of cases) and he is 
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however, recur repeatedly and new cases attempt to burst out of all topical 
systematisation.” Yet, it is the endeavour of stalwarts" to trap runaway 
issues by referring them to their origins and by settling them through 
precedents. (I this endeavour) reliance on the governing principles (of 
these issues) Will grant a firm grip over them,” 

| resolved, while writing the introduction to Bidayat al-Mubhtadi'," 
that | would, with help from God, the Exalted, write its commentary, 
which | would call Kifayat al-Muntahi. | commenced work on it, with my 
resolve being weakened somewhat (by other occupations). When 1 was 
close to completion, itappeared to be somewhat lengthy, and I feared that 
recourse to it would be lessened due to its length.” 1, therefore, diverted 


the one who alone forniulited the questions, thus, half the knowledge is surrendered to 
him, Thereafter, he answered all the questions and even his opponents do not say that he 
erred tall his answers, When that in which they agreed with him is compared with what 
they disputed with him, three fourths is surrendered to him (one-halt for formulating 
the governing cases and one fourth for his decisions with which other jurists are in 
agreement). The remaining is shared by him with all other jurists! (On hearing, this) 
the person repented on what he had said,” When such stories are read, they are usually 
discarded as school propaganda, In our view, irrespective of the impact of the story, 
the contribution of the Lanati school is tremendous in the creation of cases and the 
clhiboration of cules through such cases, One has to read Imam Mubanīmād"s text in 
al Kafior within al-Saraklists al Mahsut to understand what we are saying, See Islan 
Legal ‘Thndition., 

"he Author uses the word mtag or the belt circling the waist. 

"Hy this he means those carly stalwarts who lormulaied the first issues and eases, 
because deriving (he law trom the texts is no easy Cask; it requires the ability to undertike 
ijtihad. 

The sources, 

MAS if clenched with the teeth so that they do not run away anymore, 

Pn this introduction he mentions that when in the early stapes, he decided to write a 
precise yel comprehensive book, be found Maukhtasar al-Quduri to be the most concise 
ui impressive, At the same time, he adds, that he found people encouraging others to 
memarise al fami’ al Saghir, so he decided to combine the two and not go beyond the 
two unless it became asbsolutely necessary, He says that he called it Bidayat al-Mubtade’, 
He also decided that if he were to write its commentary he would call it Kifayat al- 
Mintahi, 

“Size of the commentary, ~The learned Imam has indicated that he decided tu write 
the commentary called al Hidayah for fear that his more lengthy work may never be 
consulted, His assessment proved to be true: al Hidayal: became the most popular man 
ual in figh and very little is known about the Author's other work. Before him, Lina 
al Saraklist had expressed such a fear on writing al Mabsit, although he was referring 
More tu the discussion of lengthy issues that have very litte figh in them. Iisa tragedy 
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my attention and concern from it towards another commentary that | 
would call al-Hidayah. In this | would reconcile, with God's help, the 
selected narrations with sound legal reasoning, letting gO of the extra 
details on each topic so as to avoid copiousness," Yet, it will contain the 
governing topics from which ordered sections emerge. 

| beseech God to grant me success in the completion of (both) the 
works and to bless me, in the hereafter, on their completion, so that 
he who has a loftier determination may approach the larger and more 
lengthy work, while he who is pressed for time may restrict himself 
to the shorter and more concise volume. Human beings have different 
approaches in seeking what they like, but knowledge in all forms is a 
blessing. 

Some of my brothers'’ asked me thereafter that I dictate to them the 
second work. | commenced doing so, seeking support from God, the 
Exalted, to guide my speech and imploring Him to facilitate my task. He 
makes all difficult things easy for He has power over all things. He it is 
who provides a suitable response—God is sufficient for us, and the best 
Guardian. 


a _ 
that powerful works like al-Sarakhsi’s al-Mabsūt and al-Kāsānī's Badā'i* al-Sanā'i' are 
not used for regular instruction. Such large works are used only rarely by researchers for 
ata citations. A work like al-Hidayah, on the other hand, is sometimes so brief 
a WER meaning is difficult to understand except by referring to the larger works. 

result is that glosses and comments are then written on such concise works, which 


aoe size anyway, Perhaps, concise works are more useful for instructional 


"This extr š 
In faith, a detail was later brought back by the fatāwa literature. 
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Chapter 2 


The Obligatory Acts of Wudū” (Minor Ablution) 


In the Name of God, Most Merciful and Compassionate, and (with) 
prayers and blessings on Muhammad and his family, 





God, the Exalted, has said :“O you who believe! when you rise up for 
prayer, wash your faces, and your hands (and arms) up to the elbows; 
rub your heads (with water); and (wash) your feet up to the ankles. If 
you are in a state of ceremonial impurity, bathe your whole body. But if 
you are ill, or on a journey, or one of you has come from the privy, or 
you have been in contact with women, and you find no water, then take 
for yourselves clean earth, and rub therewith your faces and hands.” 





| 'Our'ān 5: 6. The verse of purification,—tThis verse is the primary evidence for ablu- 
tion of all types. As it is a matter of ritual obedience, the jurists try to stay as close as is 
possible to the literal meaning so as to give effect to the intention of the Lawgiver. It 1s for 
this reason that we find them arguing over things that may appear trivial to some. Not 
So according to the jurists; the intention of the Lawgiver must reign supreme and this is 
verified even for small details, unless such devotion to literal meanings leads to absurd 
results, In other words, there is a difference between the discovery of the true inten- 
tion and becoming absolutely literal. For example, a literal reading of the words rise up 
for prayer” or prepare for prayer, would imply that minor ablution (wudit’) is required 
before each prayer, and you cannot offer more than one prayer with one ablution (read- 
ing the word “when” as “whenever” in English). This, in fact, is the rule followed by the 
¢ahiris, The Hanafis read implied words into the verse to mean “when you rise up for 
Prayer, and you are in a state of ritual impurity...” Carried to its extreme, they argue, 
the literal meaning would imply that one cannot sit down after having performed ablu- 
Non, and must proceed directly to prayer. 
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The definitive obligation’ for purification,’ according to this text, is 
the washing’ of the three limbs’ and the rubbing of the head," Washing 
is the running of water, while rubbing is not the running of water. The 
limits of the face extend from the hairline (on the forehead) up to the 
lower jaw,’ and from earlobe to earlobe,” because the meaning of being 
“face to face” 1s realised in this,’ and the term wajh (face) is derived from 
it. 

The elbows and the ankles are included in the washing in our view, 
but this is opposed by Zufar (God bless him). He says that the object 
of the words “up to” is not included in its meaning, just like night is 
not included in the duration of the fast. In our view, the limit (in the 


"By definitive obligation in this translation we mean fard, which is proved through 
definitve (gatī) evidences. It is to be distinguished from the wājib, translated here as 
obligation, which is not proved through gat‘? evidences. 

"The word purification here means “minor ablution’, that is, wudū”. The Author 
uses the word taharat (purifications) in the title—Book of Purifications—to indicate 
that purification in the legal sense is of two main types: the removal of actual impu- 
rity (najas) and the removal of ritual impurity (hadath), The two sometimes overlap. 

„The word kitāb is usually translated as book. In the technical sense, however, it is a legal 
conception that accommodates within it a series of related rules and cases. Hence, the 
Book of Purification, the Book of Prayer and so on. 

Wudi’ (minor ablution) consists of the two acts of washing and rubbing, that is, 
ghasl and mash. Ghasl is the running of a liquid on the limbs whereas mash (rubbing) 
leads to moistening when it pertains to the head. Accordingly, if water is applied to the 
limbs, like oil is applied to them, it will not amount to ghasl. 

‘Washing of the three limbs and rubbing of the head are the arkan (essential ele- 
ments) of wuda'. The rukn is the pillar on which a thing stands, If a rukn, like the pillar, 
is missing the act is not valid. 

Oā'idah usūliyyah.—n this paragraph, the Author does not mention that washing 
is to be undertaken three times. This is based on a gā'idah usūliyyah. First is the rule that 
an absolute (unqualified) command gives rise to an obligation, unless another evidence 
indicates otherwise. Such an obligation is derived for the four acts stated in the verse. 
Another related rule is that the absolute (unqualified) command does not give rise to rep- 
etition, that is, it requires the act only once, unless another evidence indicates otherwise. It 
is for this reason that the Author does not mention the number of times the four parts 
have to be washed. He does so later on the basis of an additional evidence. The reader 
who wishes to “acquire figh” must be on the lookout for such rules and the way they are 
applied. The Author rarely mentions them, assuming that the reader knows the rules. 
Accordingly, acquiring a knowledge of usūl is essential for understanding fiqh. 

"Vertically, 

*Horizontally. 
"That is, when the face is turned towards someone, it is the area turned that 15 
intended, 
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statement) here is for the exclusion of what is beyond it, because without 
this the act required would have covered the entire arm, In case of fasting, 
the limit extends up to the limit as the term in its absolute meaning would 
apply to fasting for a moment.” The ankle is the protruding bone (above 
the foot), and this is the correct opinion. The word ka‘ib (full and round) 
is derived from ka'b. 

He said: The required obligation in rubbing” is part of the forehead, 
and this is one-fourth of the head, The rule is based on what was related 
by al-Mughirah ibn Shu'bah (God be pleased with him), “The Prophet 
(God bless him and grant him peace) arrived at a camp of some tribe. 
He passed water (answering the call of nature), performed ablution, and 
rubbed his forehead and boots.” The text of the Qur’an is not elaborate 
(is mujmal) on this point, and this (tradition) is linked to it as an elab- 
oration (bayān).” It serves as a binding evidence against al-Shāfi'ī (God 


Up to the elbows,—The issue is whether the hands are to be washed up to the elbows 
or whether the elbows are not to be included in the washing. The significance of the issue 
may be explained through the example of a person whose arm has been amputated from 
the joint. Is he to wash the joint? The answer is in the affirmative if the elbows are to be 
included in the washing. Zufar (God bless him) reads the words “up to the night” in the 
case of fasting in the same way that he reads the words “up to the elbows” in the case of 
minor ablution. Read in this way, the elbows are not included in the washing, just like 
any part of the night is not included in the fast. The other Hanafi jurists argue that in the 
case of fasting it was necessary to interpret the words to set a limit for the fast. If the word 
“night” had not been mentioned, the fast would have lasted only a moment, due to the 
absence of a limit. In the case of the word yad, which already includes the entire arm up 
to the armpit, the mentioning of the word elbows indicates that the elbow is included, 
while the part of the upper arm is excluded. The Hanafi jurists argue further that even if 
the verse is considered as mujmal (unelaborated), it needs an elaboration (bayan) from 
the Sunnah of the Prophet (God bless him and grant him peace). The tradition they 
employ is: It is transmitted from Jabir (God be pleased with him) that “the Prophet of 
God (God bless him and grant him peace), on reaching the elbows during ablution, 
poured the water from above them.” This shows that the elbows are included. 

"Of the head. 

“The focus is on the word “forehead” here. This tradition is a combination of two 
traditions, both narrated by al-Mughirah ibn Shu'bah (God be pleased with him). The 
first of these is recorded by Ibn Majah in his Sunan and is considered a sound tradition. 
Related versions from other narrators are found in al-Bukhari and Muslim. The second 
tradition is recorded by Muslim. Related traditions are also recorded by Abū Dawid, 
al-Nasā'ī and Ibn Majah. Al-Zayla‘i, vol. 1, 1; al-‘Ayni, vol. 1, 168-69. l ‘ 

“The concept of bayān represents a fundamental approach in Islamic law, which 
assumes that the Sunnah is an independent and binding source of law and it is the so 
mary source for all bayan. The Sunnah is to be consulted for the elaboration (bayan) 0 
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bless him), who determines it to be (a minimum) of three hairs alone. [+ 
also serves as an evidence against Mālik (God bless him), who stipulates 
rubbing the whole head (or a greater part ofit).” In certain narrations 
(of the school), our companions have stipulated rubbing with three fin- 
gers of the hand, because it is the major part of the instrument of tubbing 
(that is, the hand).”° 


21 THE REQUIRED PRACTICES (SUNAN) OF MINOR 
ABLUTION 


He said: The required practices (sunan)” of purification" are: 

The washing of the hands before they are immersed in the water 
utensil,’ when the person performing ablution wakes up from sleep, 
This is based on the words of the Prophet (God bless him and grant him 
peace), “Whoever wakes up from sleep is not to dip his hands into the 
utensil until he has washed them thrice for he does not know where his 
hand has spent the night."*° As the hand is the instrument of cleansing, 


the requirement is to begin with its washing, and this washing is up to 
the wrist as this is sufficient for (commencing) cleanliness. 


(He said;) The proclamation of the name of God, the Exalted, at the 
beginning of the ablution. This is based on the words of the Prophet 
(God bless him and grant him peace), “There is no (minor) ablution for 
one who does not proclaim the name of God”.* The meaning here is the 


the legal meanings in the Our'ān, before recourse is had to literal, historical and other 
sources. This principle is ignored by the jurist at his own peril. 


AAl-Shāfi'ī (God bless him) is reported to have interpreted rubbing of the head to be 
the minimum to which the term “rubbing” applies and that is three hairs. 

_ Imam Malik (God bless him) relies on a tradition from ‘Abd Allah ibn Zayd ibn 
‘Asim recorded by him. Al-‘Ayni, vol. 1, i76. The Hanafi jurists rely on the tradition of 
al-Mughirah ibn Shu'bah (God be pleased with him) mentioned above. 

“This is a narration from Muhammad (God bless him) recorded in his al-Nawādīr. 
"The word sunnah used in Hanafi figh, as distinguished from usūl, refers to the 


emphatic form, that is, sunnah mu’akkadah, which is an act performed persistently by 
the Prophet (God bless him and grant him peace). 
"Wudi (minor ablution) 


„Te utensil is mentioned as they used to perform wudi’ from out of the utensil. | 
This tradition has been recorded by all the six sound compilations. Al-Zayla 1, vo 

1, 2; al“Ayni, vol. 1, 179. 
“This tradition has been related fro 


. m six Companions (God be pleased with them) 
among whom is Abū Hurayrah (Go 


- 


d be pleased with him). The tradition of Abu 
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denial of perfection (of the desired ablution without it), but the correct 
view is that it is recommended (mustahabbah), though it has been called 
a sunnah in the book (Mukhtasar al-Oudūrī). As to whether it is to be 


proclaimed before the tstinja’ or after it, the correct view is that it is (pro- 
claimed) afterwards. 


The Siwak (or the brushing of the teeth with the stick) js required, 
because the Prophet (God bless him and grant him peace) performed 
this persistently.” When the siwāk is not available, the fingers are to be 


used as the Prophet (God bless him and grant him peace) did this. The 
correct view is that it is mustahabb. 


Madmadah and istinshāg (rinsing the mouth and drawing water into 
the nostrils) is required, because the Prophet (God bless him and grant 
him peace) performed both acts persistently, The manner of doing this 
is to rinse the mouth thrice taking fresh water each time. The drawing 
of water into the nostrils is done the same way. All this is related about 


the ablution performed by the Prophet (God bless him and grant him 
peace).** 


Mash (rubbing) of the ears is required. It is a sunnah to do so with the 
water used for the head, in our view, although al-Shafi'l (God bless him) 
disagrees. The basis of his opinion is the saying of the Prophet (God bless 
him and grant him peace), “The ears are part of the head.” The purpose 


here (in this saying) was to elaborate the legal rule and not to describe the 
anatomy, 


He said: Takhlil of the beard (passing fingers through the beard) 1s 
required. The legal basis is that Jibril passed on the command for doing 


Hurayrah (God be pleased with him) has been recorded by Abu Dawid and Ibn Majah. 
tis also transmitted by al-Hakam in al-Mustadrak, and he said that it is a tradition with 
sound īsnād. Al-Zaylaī, vol. 1, 3; al-"Aynī, vol. 1, 187. z 

**It is recorded by al-Bukhārī, Muslim, Abū Dāwūd and others. Al-Zayla’i, vol. 1, 8; 
al-"Aynī, vol. i, 199. 3 

This is gharīb. There are some traditions mentioned by al-Zayla"ī that do ni 
the meaning. Al-Zayla'ī, vol. 1, 9. There is a tradition in Ahmad, Musnad. Al- Aynī, vol, 
1, 206-207. 

It is recorded by Abū Dāwūd. Al-Zayla'ī, vol. 1, 17. i 

"This tradition i related from eight Companions (God be p leased wat uem p ; 
The best known isnād are from Abū Amāmah (God be pleased wah HE = tēti ui 
1, 214. It is recorded by Aba Dāwūd, al-Tirmidhī and al-Nasā'ī. Al-Zayla ī, vol. 1, 10. 
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so to the Prophet (God bless him and grant him peace).”* It is said that jt 
is a sunnah according to Abū Yūsuf (God bless him), and it is permissible 
(jā'iz) according to Abū Hanifah and Muhammad (God bless them), The 
legal basis is that the sunnah is meant for the completion of the defini- 
tive obligation (fard)*” with respect to its object and (purifying) what is 
within the (hair of the) beard is not part of the object of the obligation 2 
He said: Takhlīl of the fingers (passing fingers through the fingers of 
the opposite hand) (is a sunnah), because of the words of the Prophet 
(God bless him and grant him peace), “Run your fingers through your 
fingers lest the fire of hell run through them. The reason is that this 
amounts to the completion of the definitive obligation (fard) with respect 
to its object. 

He said: The repetition of washing up to three times.*° The legal basis 
is that the Prophet (God bless him and grant him peace) performed the 
acts of ablution once and said, “This is the ablution (wuda’) without 
which God does not accept salat (ritual prayer).” He then performed each 
act of the ablution twice saying, “This is the ablution of the person whom 
God grants a double reward,” He thereafter performed each act thrice and 
said, “This is my ablution and the ablution of the Prophets before me. He 
who exceeds this, or falls short of it, is guilty of transgression and injus- 
tice.’ The warning (here) is against not considering it a sunnah.” 


It is preferable (mustahabb) for the person performing ablution 
to resolve that he is performing ablution (formulate the niyyah). The 


*Ļt is based on a sound tradition. Al-‘yni, vol. 1, 220; it is recorded by Ibn Abi Shaybah 
and Ibn Majah, Al-Zayla‘, vol. 1, 23. 

It is said that the function of the Sunnah, when related to a definitive obligation, 
is the completion of the arkan of the definitive obligation. This is done through the 
repetition of the act thrice, the rubbing of the entire head and so on, but the meaning 1s 
not found in the takhiil of the beard. It may be mentioned, however, that the Sunnah is 
not only for completion; it can lay down the rules independently. 

"Legal justification for its being jā'iz. 

In these exact words, it is considered gharīb. It is recorded by al-Dār'gutnī. Al- 
Laylarī, vol. 1, 26; al-‘Ayni, vol. 1, 227-28. 

"Compare with the obligation and the gā'idah usūliyyah mentioned earlier. { 

"The tradition about performance once, twice and thrice, in these exact words, 18 
sp a gharīb. However, the meanings are found in other traditions. Al-Zayla'ī, vol 


Ja , 5 - 2” 
+ mentions this as the words of the tradition “transgression and injustice would 
convey the obligation of washing thrice. 
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niyyah (intention) in ablution is a sunnah in our view ( 
nah), while it is an obligation according to al-Shāfi ī 
because (in his view) it is an act of worship, which is 
intention, as in the case of tayammum ( 
soil). Our argument is that nearness to God (by an act of worship) is not 
attained except by intention, but the act of ablution (even without the 
intention of ablution) does amount to a key for salat (fulfilling the requi- 
site condition), because it is purification that has been undertaken with 
a purifying substance” as against tayammum (which does not purify in 
the physical sense). The basis is that soil does not (actually) purify except 


when the intention is to pray and the act has to be legally constructed 
upon such intention. 


that is, it is a sun- 
(God bless him), 
not valid without 
substitute ablution with clean 


The entire head has to be subjected to rubbing (mash).34 This is rec- 
ommended (as a sunnah), Al-Shafi'l (God bless him) maintains that the 
sunnah is to do so thrice with water renewed each time, in view of the 
fact that this is done in parts that are washed. Our argument is that Anas 
(God be pleased with him) performed each act of ablution thrice, but per- 
formed mash of the head a single time. He then said, “This is the ablution 
of the Messenger of God (God bless him and grant him peace)” The 
(other) report about rubbing thrice” is to be interpreted in the light of 
this tradition to mean “with a single helping of water” and this is legal 
according to what is reported by al-Hasan from Abū Hanifah (God bless 
him), The reason is that the obligation is to perform mash and by rep- 
etition (with renewed water) the act is altered to mean washing, which 
no longer conforms with the sunnah. In the light of this, it is more like 
the mash on boots and not washing, as that is not affected by repetition 
(rubbing of boots). 


ifies i i ive of intention. 
The substance purifies in the actual and legal senses irrespective o) | 
Compare with the obligation of rubbing. Asa sunnah, its purpose is the completion 
of the definitive obligation (fard). KS 
5 A1-Zayla'ī calls this tradition gharib, however, the same tradition is ae i ri ie 
sahih compilations from ‘Abd Allah ibn Zayd. Al--Ayni PE te “ko lza 
of a gharib tradition when sound traditons exist. Aj-‘Ayni, vol. 1, 241. 
vol, 1, 30. 
See al-Zayla'ī, vol. 1, 31. l 
3? Mash is annulled by repetition and turns en Mark 
mash over boots as that is not affected by the number O 


shing. This is not the case with 
ash is undertaken. 


te 
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d in ablution and it is to be 
< order is to be followe 

He said: A definite n: fine d first by God. And, the commence- 
with what os The order it ablution is a sunnah in our view, 
iş with the right Re sate ding to al-Shafi'i (God bless him). The basis 
while it is an obligatio "ofthe Exalte d, “Wash your faces, and your hands 
in his view are fe Xe elbows; rub your heads (with water); and (wash) 

(and arms) up t0 


the ankles. The letter fa creates a binding command 
e . 
ur feet up to 


llows. Our argument is that the letter waw is mentioned in the 
for what follows: 


action without qualification by consensus of the 
verse and indicates ype tē T nE vidēs at 
experts in languae: ned) parts collectively2? Beginning with the right is 
(any of) the ( STHEN rtue on the basis of the words of the Prophet (God 
an piaia t him peace), “God, the Exalted, likes beginning with 
iesāktās act, even in (acts like) putting on shoes or commence- 


40 


ment of walking. 


/ 3.2 FACTORS ANNULLING Minor ABLUTION 


ulling minor ablution include anything that passes 
Hake the ies secant because of the words of the Exalted, “Or one 
‘of you has come from the privy”* It was said to the Messenger of God 
(God bless him and grant him peace), “What is hadath? He said, "What 
comes out of the two passages”! The word “ma (what) conveys a gen- 
eral meaning here and includes the usual excretions and all others besides 
them as well. 

And like blood or pus—when they ooze out from the body and move 
on to a part of the body that is subject to the rule of purification—and 
vomiting that is a mouthful. Al-Shāfi ī (God bless him) maintained that 
whatever comes out of the body, other than the two passages, does not 


nullify minor ablution. He relies on the report that the Prophet (God 





“Ouran 5:6 


"The conjunction separates the words and connects them to each act independently, 
A sequential order is, therefore, not obligatory due to fa’. = 


The tradition is not to be found in these words, and is called gharīb by KR, 
however, it has been recorded from Masrūg from *Ā'ishah (God be pleased with them 


in all six sound compilations with resembling versions. Al-Zayla‘i, vol. 1, 34- 
“Qur'an 4:43 
*This tradition is 


harīb, but a simi it by Imam Malik 
(God bless him). AL $ uta similar tradition has been recorded by 


Zayla‘i, vol. 1, 37. 
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bless him and grant him peace) vomited, but did not perform ablution,” 
and also on the rule that washing of a part that is no i 


i | | t affected is a matter 
of ritual obedience (and it cannot be rationalised), thus, the rule has to 


be restricted to what is spelled out by the shar‘ (texts), and that means 
the usual passages. Our reasoning is based on the words of the Prophet 
(God bless him and grant him peace), “Ablution (wudū') occurs due to 
each type of flowing blood,” as well as on his words, “One who vom- 
its or has a nosebleed should move away (from his prayer) and perform 
ablution and he should continue his prayer as long as he has not uttered 


any words.’ Another (rational) reason is that the emergence of impurity 
(from the body) 1s effective in doing away with purification. This ele- 


ment is rational in the original rule (for purposes of analogy), while the 
element of confining purification to the four parts of the body is non- 
rational, but the (latter) rule has been extended on the same basis due 
to which the first was extended.** Excretion (or oozing out) is realised 


~ @ALZaylai says that this tradition is gharib in the absolute sense. Al-Zayla'ī, vol. 1, 
37: 


“According to al- Aynī, this tradition is a mursal, and such traditions are acceptable 
according to the Hanafi usūl. Al- Aynī, vol. 1, 262; al-Zayla‘t, vol. 1, 37. 

The report from ‘A’ishah (God be pleased with her) is sahīh, according to al-Zayla'i. 
It is recorded by [bn Majah and al-Dār gutnī. Al-Zayla'ī, vol. 1, 38. 

“Ablution due to flowing blood.—The issue is whether ablution (wudū') is to be 
performed due to an excretion from the body other than what comes out of the two 
passages, like blood and pus or even a mouthful of vomiting. Imam al-Shāfi'ī (God 
bless him) says that ablution is not required in such a case, while the Hanafis maintain 
that it is. 

Imam al-Shafi‘i's argument is that ablution and its related acts are a matter of ritual 
obedience. You are not to discover underlying reasons for the niles here, because that 
will not work. He reasons that if we were to identify filth or impurity as the reason for 
ablution on account of what comes out of the passages then washing of these passages 
would have been sufficient, yet, the law requires us to wash other body parts that are 
the object of ablution and that are not affected by the impurity in this case. He means 
that washing of the parts, mentioned in the verse, during ablution as a result of some 
excretion that has not come out of these parts is a matter of ritual obedience and its 
underlying reason is not known to us, so let us confine the annulment of ablution to 
cases mentioned in the text, that is, the two passages. Let us not, he would say, add more 
excretions ta these two on the basis of analogy as the underlying reason is not known, a 
reason on the basis of which analogy can be undertaken. mi 

Hanafite reasoning is based on (1) the tradition of flowing blood; (2) the are 
of vomit and nosebleed; (3) that the oozing out of najasah is rationally valid = ce 
loss of purification. This factor (oozing out of filth) in the text ts something aed 
and can be a basis of analogy; and (4) that restriction with respect to the mēra 
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excretion. is no difference between a small 
Zufar (God bless oat Tee Lente flowing 1s not a stipula- 
mit and + ee alogy of a normal outlet and also due to the 

n17 in his view ON ci the words of the Prophet (God bless him and 
mouthful of vomit) amounts i hadath?* 
het (God bless him and grant him 

We reason from the vei kad not invoke ablution except when 
peace), A ses (R ss reason on the basis of the words of Alī (God 
the blood act when he recounted the causes of hadath as a whole, 
papa ms mit that fills the mouth.”*° When the reports conflict, we 
saying: a is related by al-Shafi‘i (God bless him) to mean a small 
interpret W d what Zufar (God bless him) has related to mean "more (a 
"amount, an d we have already elaborated the distinction between the 
ane f i worshipper vomits in parts so that taken together 
o a aah We according to Abū Yusuf (God ae 
him), the unity of the session (of vomiting) will be taken Into ACCOUn, 
while according to Muhammad (God bless him) the unity of the cause 
will be considered and that is nausea. Thereafter, what does not amount 


Ho (DD 
unqualified application 
grant him peace), A galas ( 


parts (in ablution) is a ritual matter and cannot be rationalised, but the extension of the 
factors of annulment to the oozing out of blood is just like the extension of the wae 
of annulment to excretion from the two passages, however, in this case it is not mere y 
the oozing out but also the flowing of filth to a location that is subject to the rule 0 
purification. God knows best. 
"That is for excretions, like blood or pus, from places other than the two pesem 
“It is recorded by al-Dar’qutni. It is supported by what is recorded by Ibn Māja". 
Al-Aynī, vol. 1, 385-86; al-Zayla'ī, vol. i, 43. 


“It is recorded by al-Dar’qutni from Abū Hurayrah (God be pleased with him). Al- 
Zayla'ī, vol. 1, 44. | 


This report is consid 
al-Zayla'ī, vol. 1, 44, 


ered to be gharib, Al-‘Ayni, vol. 1, 273; al-Zayla'ī, vol: b 7” 
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to hadath” does not amount to najas.* This is related from Abū Yūsuf 
(God bless him) and that is correct. The reason is that it is not majas 
legally insofar as purification (tahārah) is not annulled by it. 

This is the position if he vomits out gall, food or water, but if he 
vomits sputum then it does not amount to an annull , 


: ing factor, accord- 
ing to Abū Hanifah and Muhammad (God bless them). Abū Yūsuf (God 


bless him) said that it is an annulling factor if it is a mouthful, The dis- 
agreement is about that which arises from the chest (phlegm). As for that 
descending from the head (mucus), it is not an annulling factor by agree- 
ment, because the head is not a source of impurity (najāsah). Abū Yūsuf's 
argument (for the impurity arising from the chest) is that it is impure due 
to its closeness (to the stomach).® The two jurists argue that it is a sticky 
excretion that is not affected by impurity (najāsah), and what is affected 
is very little, and small amounts in vomiting are not an annulling factor. 

If he vomits out blood in the form of a clot, then, a mouthful will be 
taken into account, because it is black and burned up (oxygenated). It 
takes the same rule according to Muhammad (God bless him) even if it 
is in fluid form on the analogy of all the other forms of blood. According 
to the two jurists (Abū Hanifah and Abū Yasuf) if it flows of its own 
motion it annuls ablution, even when it is in a small quantity, because the 
stomach is not the source of blood rather it is from an internal wound. 

If it (blood) descends from the head and down into the nostrils, it 
annuls ablution by agreement as it has reached a location to which the 
rule of purification applies, thus, excretion is realised, 

Sleep,** while lying on the side or reclining or leaning on something, 
where the person will fall if the thing is removed, (is a factor of annul- 
ment). Reclining on the side (flank) is the cause of the slackening of the 
joints that does not normally prevent excretion, and what is established 
in practice is what is relied upon with a certainty.”” Reclining back (on a 
pillow for example) does away with alertness or wakefulness due to the 


“That is, the cause of hadath. 

‘This statement applies to the worshipper’s body and not other things. 

The arguments of the jurists on this issue depend upon the source from where the 
body fluids emerge, and on whether such a source is a source of impurity. 

“Sleep becomes a cause for hadath in some cases. The rule is assigned to the cause 
rather than the actual hadath, which may not occur during such sleep. This is a method 
for settling rules in Islamic law. Compare it, for example, with the penalty for drinking 
khamr insofar as it becomes a cause for gadhf. 

Refers to the qa ‘idah fighiyyah that certainty is not done away with doubt. 
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‘The tradition in these exact words is considered gharih, It is, however ene wh 
same meaning by Abū Dawud, al-Tirmidhi, Ahmad and others. Al-‘Ayni, vol. I 
al-Zayla‘, vol. 1, 44. 

“Fainting is hadath, because it becomes a cause for hadath. 

*That is, in any posture. 


“In fact, it amounts to proof through dalalat al-nass, as in the case of saying he © 
parents, PA, 
"What is understood from the text in al-Zaylaī is that some of the ate ; 
laughter have complete chains and others are mursal. It is recorded by Ibn nel 


ts nafis. 
Zayla b Vol. 1, 47. As stated earlier, mursal traditions are a hujjah (proof) for the Ha 
AL*Aynī, vol. 1, 288-95, : 
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him, while dahik is something that can be heard by him alone and not his 
neighbours, and according to what is said, it annuls 
ablution. 

The dabbah coming out of the rear is an annulling factor, 
comes out of the mouth of a wound (sore) or the skin falls off th 
it does not annul wudū'. The meaning of dabbah here is worm. 
son is that it is covered with impurity. As this impurity is trivial (very 
little), it has been deemed hadath for the two Passages to the exclusion 
of other locations. It, therefore, resembles a mouthful of vomit or the 
inaudible passing of wind from a woman’s vagina or the male organ as 
these do not arise from an impure location, and this is so even if the 
woman is a mufdah,” but it is preferable for her to perform wudū' due to 
the possibility of its emerging from the rear, 

If the scab is scaled off from the sore/wound and water, pus or some- 
thing else flows from it, it annuls wudū' if it flows from the mouth of the 
wound. Wudū' is not annulled if it does not flow. Zufar (God bless him) 
said that wudu’ is annulled in both cases. Al-Shāfiī (God bless him) said 
that wudū 1s not annulled in either case. This issue pertains to excrement 
from places other than the two passages, and all these (things mentioned) 
are impurities. The reason is that blood ripens and turns to emitted blood 
(gayh). It matures further and turns to pus and after that into water. This 
happens when the person scales off the scab and it emerges on its own, 


If, however, he squeezes it and it emerges due to the pressure (exerted) 
it does not annul wudū' 


knows best. 


the prayer and not 


but if it 
e wound 
The rea- 


> 


as it has been extracted and is not excreted. God 


2.33 BATHING (MAJOR ABLUTION) 


The definitive obligation (fard) of bathing is madmadah (gargling) and 
istinshāg (drawing water into the nostrils) as well as the washing of 
the entire body. According to al-Shāfi'ī (God bless him), the first two 
are its required practices (sunan) due to the words of the Prophet (God 
bless him and grant him peace), "Ten things are part of fitrah,”® that 


*Ifdā „in one of its uses, means the removal of the barrier between the two passages 


making them one. Usually happens when a very young girl is subjected to sexual inter- 
course, 


"This tradi 


Ith tion has been recorded by all the sound compilations, except al-Bukhari. 
t 


as been called hasan by al-Tirmidhī. Al-‘Ayni, vol. 1, 311-12; al-Zayla"ī, vol. 1, 76. 
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is, from among the required practices,** and he mentioned among these 
madmadah and istinshāg. It is for this reason that these two are to be 
deemed sunan in minor ablution. For us the evidence are the words of 
the Exalted, “If you are in a state of ceremonial impurity then acquire 
(full) purification.”® This is a command (amr) for acquiring purifica- 
tion, which is the cleansing of the entire body.** Those parts of it, how- 
ever, where water cannot reach are excluded from the (operation of the 
command in the) text, as against minor ablution (wudi’), because the 
obligation there is the washing of the face, and the attribute of being face 
to face is absent in these two (that is, madmadah and istinshāg). Fur- 
ther, the meaning in what has been related (by al-Shafi‘l) is the state of 
ritual impurity (hadath)* on the basis of the evidence in the words of 
the Prophet (God bless him and grant him peace), “These are two defini- 
tive obligations in the state of major impurity (janabah) and sunnah in 
wud? 

He said: The required practice (sunnah) of major ablution is that one 
taking a bath commence with the washing of his hands and private parts 
and remove any impurity that may be on his body. He should then per- 
form his wudū” for prayer, except for the washing of his feet. Thereafter 
he should pour water three times over his head and his entire body. He 
should then move away from this location and wash his feet. This is how 
Maymūnah (God be pleased with her) described the bath of the Messen- 
ger of God (God bless him and grant him peace). He is to delay the 
washing of his feet because they are planted in the place for the gathering 
of the used water, therefore, washing them will be of no benefit, however, 
if he is standing on a raised floor/platform he may not delay their wash- 
ing. He is to begin with the removal of actual impurity so that it does not 


spread due to the pouring of water. 


64The term fitrah means nature. It has been likened to the Sunnah as sound nature 
conforms to it. 

Qur'an 5:6. 

Its external as well as internal parts. l 

For which reason they cannot be treated as definitive obligations in wu 

Therefore, they pertain to wudū” and not ghusl. 

This tradition is not found in these words; it is gharib. Al-Ayni, 
meaning is found in other traditions recorded by al-Dar’qutni, al-Hak 
Al-Zayla‘, vol. 1, 78. 

The tradition of Maymūnah (God be pleased with her) has been recor 
sound compilations in long and short forms. Al-‘Ayni, vol. 1, 321; al-Zayla 1, 


div. 


vol. 1, 317. The 
im and others. 


ded by all the 
vol. 1, 79 f 
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A woman need not open her braids (plaits) during bathing if the 
water can reach the roots of the hair, due to the words of the Prophet 
(God bless him and grant him peace) addressed to Umm Salamah (God 
be pleased with her), “Tt is sufficient for you if the water reaches the roots 
of your hair.” She is under no obligation to wet the mane of her hair, 
and this is the sound view,” as against the wetting of the beard, because 
there is no hardship in letting the water enter inside the beard. 

He (al-Oudūrī) said: The factors (causes) giving rise to the obligation 
of bathing are discharge with the gushing of fluid due to carnal desire”? 
on the part of a man or a woman during sleep or in a state of wakeful- 
ness. According to al-Shāftī (God bless him) the emergence of seminal 
fluid, in whatever way this happens, leads to the obligation of bathing, 
due to the saying of the Prophet (God bless him and grant him peace), 
“Water is from water, 7* that is, bathing is due to the discharge of semen. 
Our evidence is that purification is invoked by major impurity, and major 
impurity (janabah) is the ejaculation of semen through carnal desire. It 
is said that a man acquires major impurity when such a man has satis- 
fied his carnal appetite with a woman. The tradition” is interpreted to 
mean ejaculation by way of carnal desire. Thereafter, what is given con- 
sideration, according to Abū Hanifah and Muhammad (God bless them), 
is the separation of semen from its location due to carnal desire, while 
Abu Yusuf (God bless him) considers, in addition, its emergence too by 
considering emergence through separation (from the organ),* because 
bathing is linked to both factors. According to them, as it has become 
obligatory from one aspect (separation and not gushing forth) precau- 
tion lies in making it obligatory. 


"It is recorded by all the sound compilations, except al-Bukhari. It is, however, a 
khabar wāhid. Al-‘Ayni, vol. 1, 323; al-Zayla‘i, vol. 1, 80. 

He mentions this to counter the report from Abū Hanifah (God bless him) trans- 
mitted by al-Hasan (God bless him) about the obligation of wetting and squeezing the 
hair three times. Al-‘Ayni, vol. 1, 323. 


5A1-'Aynī points to an objection that may be raised about desire in a state of sleep. Be 2 





How then has the Author stipulated this as a condition he asks. He maintains that anal- ie 


ogy dictates that this should not be a condition, however, the jurists have stip lati mas: 


On the basis of istihsān. Al-‘Ayni, vol. 1, 325. 


80—81, 


75 . . 
That is, “Water is from water.” 


"The emergence of semen with carnal desire in addition to ejacula er 
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And the meeting of the private parts without discharge, due to the 
words of the Prophet (God bless him and grant him peace), “When the 
private parts meet and the penis (glans) disappears, bathing becomes 
obligatory irrespective of discharge,” and also because it (intercourse) 
is the cause of discharge and his organ has disappeared from vision, Fur. 
ther, discharge is sometimes not found due to the lack of seminal fluid 
thus, penetration is taken as its substitute, Likewise, the insertion of the 
organ into the rectum due to the completion of the cause, In this case, it js 
made obligatory for the passive party due to precaution, as distinguished 
from the case of a beast and what cannot be treated as a sexual opening, 
because causation is not complete. 


He said: And in the case of menstruation, due to the words of the 
Exalted, “Till they are clean,” and likewise due to postnatal bleeding, 


on the basis of ijmā' (consensus). 


He said; The Prophet (God bless him and grant him peace) pre- 
scribed” the practice of bathing for jumu'ah, the two ‘d celebrations, 
the day of ‘Arafah and the ritual state of thram. He specifically mentioned 
required practice, although it is said that these four are merely recom- 
mended (mustahabb). Muhammad (God bless him) called bathing on the 
day of jumu'ah a hasan (good) act in his Kitab al-Asl. Malik (God bless 
him) said that it is obligatory due to the words of the Prophet (God bless 
him and grant him peace), “He who comes for jumu‘ah must bathe." 
Our evidence is the saying of the Prophet (God bless him and grant 
him peace), “If a person performs wuda’ (minor ablution) on the day 
ofjumu'ah then it is well and good, but if he bathes it is better.”* On the 
basis of this tradition we interpret the one adduced by Malik as conveying 


7’It is recorded by ‘Abd Allāh ibn Wahb in his Musnad. The tradition is da'īf. Al-Ayn, 
vol. 1, 334; al-Zayla'ī, vol. 1, 84. 

Qur'an 2:222 

"There are sound traditions in the Saliih compilations about bathing for these occa- 
sions. 
The tradition has been recorded by al-Bukhari, Muslim, al-Tirmidhi and [bn 
Mājah. It is considered a sound tradition. Al-‘Ayni, vol. 1, 339; al-Zaylaī, vol. 1,86. — h 

"This is a sound tradition related from seven Companions (God be pleased wit 
them). It is recorded by Abū Dawad, al-Tirmidhi and al-Nasā'ī in different versions: 
Al-'Āynī, vol. 1, 340; al-Zayla'i, vol. 1, 88. 
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Chapter 3 


Water With Which Minor Ablution ( Wudū') is 
Permitted and That With Which it is not 


Purification from ritual impurities’ is permitted with rain water? (water 
from the sky), lakes/ravines, springs, wells and rivers due to the words 
of the Exalted, “And We send down pure water from the sky;'* and also 
due to the words of the Prophet (God bless him and grant him peace), 
“Water is pure and is not rendered impure by anything” except a thing 
that alters its colour, taste or smell.”® In addition there are the words of 
the Prophet(God bless him and grant him peace) with respect to a river, 
“Its water is pure and the dead things in it are permissible.” The term 
water in its unqualified (absolute) sense includes these waters. 


Ahdāth (p. of hadath) as distinguished from najasah or real impurity. 

*See al-Kāsānī, Bada’i‘ al-Sana’i’, vol.1, 65, for the permissibility of wudū' with snow. 

>The words “water from the sky” are used to highlight the words used in the Qur'an, 
as such water has been called pure. 

4Qur’an 25:48 

"Water is classified into three types: running water, stationary water and water of 
wells, According to the jurists, the tradition about the alteration of its “colour, taste and 
ang applies to running water. It should also apply to a very large pond of water as 
well. 

"The tradition is not established with these words, however, a very similar tradition 
AS been recorded by Ibn Mājah as well as others, Al-‘Ayni, vol. 1, 353; al-Zayla‘i, vol. 1, 

4. 

"This tradition has been related from eight Companions (God be pleased with 
them). It is recorded by al-Tirmidhi, al-Nasā'ī, Ibn Majah and others. Al-Ayni, vol. 1, 
355; al-Zayla‘, vol. 1, 95. 
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He said: It is not permitted with what is squeezed out of a tree or 
fruit, for it is not absolute water. The command in the absence of abso- 
lute water is transferred to tayammum (substitute ablution with clean 
earth),* The duty with respect to the four limbs is that of ritual obedi. 
ence, therefore it cannot be extended to what is not explicitly mentioned 
in the text.? As for water that trickles from vines, it is permitted to per- 
form wudū' with it because it is water that emerges without treatment. 
It is mentioned by Abū Yūsufin his Jawami’ and in the Book” there is a 
hint about it where squeezing is stipulated. 

He said: It is not permitted with water whose characteristics" are 
overshadowed by something else and that moves it out of its natural 
state, like beverages, vinegar, legume soup, broth, rosewater and tinc- 
ture. The reason is that these cannot be called absolute water. The mean- 
ing of legume soup and others is water that has been altered by cooking. 
If it is altered without cooking, wudū” is permitted with it. 

He said: Purification is permitted with water in which something 
pure has been mixed and has altered one of its properties, like flood 
water, and water in which milk, saffron, soap or (saltwort) has been 
mixed. The Shaykh, the Imam, said: In al-Mukhtasar (by al-Oudūrī) he 
has deemed tincture similar to broth, while it is reported from Abu Yusuf 
(God bless him) that it is similar to saffron water, and this is correct. This 
is what al-Natifi and Imam al-Sarakhsī have preferred. Al-Shafi'l (God 
bless him) said that it is not permitted to perform wudū' with saffron 
water and what resembles it, that is, things that are not in the category of 


*The word “washing (ghas!)” in the verse of ablution is understood to mean washing 
with water. Further, in the verse of tayammum, the words used are “when you do not 
find water.” Accordingly, purification is to be undertaken with water and not other liq- 
uids like vinegar, juice and milk. Water is considered to be of two types: absolute water 
and qualified water. Absolute water is one that comes to mind when the term “water 
is mentioned, like the water of rivers, springs, wells and water of the sky. Qualified or 
restricted water is one that does not come to mind when the term “water” is men- 
tioned. When absolute water is not found, the command for purification is transferred 
to tayammum. 

"It may be said that even when water is not absolute water, it may still have the 
property of removing actual impurities, therefore, it should be linked with absolute 
water and used for purification. The response to this claim is that purification for the 
four limbs is a matter of ritual obedience and cannot be rationalised, therefore, the 
purifying medium will be confined to that mentioned in the texts—absolute water 

"Mukhtasar al-Oudūrī. 


u a > Sus 
Colour, taste and smell, as mentioned in the tradition above. 
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soil, because it is restricted water (not absolute). Notice that it is called 
saffron water as distinguished from constituents of the soil, because water 
is usually not free of such constituents. Our argument is that the term 
water is still valid in the absolute sense. Do you not see that a new name 
has not been separately assigned to it, and attributing it to saffron is like 
attributing it to a well or spring. The reason is that mixing in smal] quan- 
tities is not taken into account due to the impossibility of avoiding it as 
in the case of the constituents of the soil. Thus, the predominant element 
is given consideration. The predominance is due to the constituents and 
not colour, which is correct. 

If it is altered by cooking after something is mixed with it then ablu- 
tion is not permitted with it, as it no longer conforms to “water descend- 
ing from the sky” for the fire has altered it, unless something is cooked 
in it that is intended to enhance its purity, like saltwort and other things. 
The deceased is usually bathed with water in which sidr has been boiled. 
This is what the sunnah has laid down,” unless the thing comes to dom- 
inate the water and it becomes like a mush (of barley) to which the term 
water no longer applies. 

Wudū'is not permitted with any type of water in which an impurity 
has fallen, whether this impurity is less or more.'* Malik (God bless him) 
said that it is permitted as long as one of the properties of water has not 
been altered, and this is on the basis of what we have narrated. Al-Shafi‘i 
(God bless him) said that it is permitted as long as the quantity of water 
is up to two qullahs due to the words of the Prophet (God bless him and 
grant him peace), “When the quantity of water reaches two quillahs it does 
not bear the impurity.” We rely upon the tradition about the person 
waking up from sleep” as well as the words of the Prophet (God bless 
him and grant him peace), “No one should ever urinate in water that is 
stationary nor wash major impurity (janābah) in it?” without making 


"Thus, according to Imam al-Shafi'l (God bless him) such water is not absolute 
water, According to the Hanafis it is. 


be this al-‘Ayni says: God knows best. 

Less or more.” This is directed against Imam Mālik's view that if it is more and 
ch the Properties of water, wudū' is not permitted with it. 
This is a sound tradition recorded by Abū Dawid, al-Tirmidhi, a!-Nasā'ī and Ibn 
Majah, Al-Aynī, vol. 1, 370; al-Zayla'ī, vol. 1, 104. 

a is the tradition about washing of the hands. Al-Zayla'ī, vol. 1, 2. 

It is recorded by Abū Dawid with these words and by Ibn Mājah from Abū 

Hurayrah (God be pleased with him). Al-‘Ayni, vol. 1, 371; al-Zayla’, vol. 1, 112. 


alt 
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(about the properties Of water). The tradition that Mālik 
(God bless him) has narrated was laid down in the case of bir budā'ah,* 
but its water used to flow into orchards. The tradition narrated by al- 
Shafi‘i (God bless him) has been deemed da'īf by Abū Dawūd'"? and (we 


interpret it to mean) that the water is weakened through the burden of 


à distinction 


impurity. P3 

When an impurity falls into running water, it 1s permitted to per- 
form wudū” with it if the effect of the impurity is not noticeable, because 
it does not remain due to the flow of water. The effect is noticeable in 
smell, taste or colour, Running water is one that is not used repeatedly” 
or it is said: water that can carry away a straw. 

When impurity falls in the water at one edge of a large pond in which 
movement of water at one end does not cause a corresponding move- 
ment at the other, it is permitted to perform wudū” at the other edge, 
because it is evident that the impurity has not reached the other end. The 
reason is that the effect of movement (of water) is swifter in reaching than 
the effect of the impurity. Thereafter, it is reported from Abū Hanifah 
(God bless him) that the movement to be considered is that caused by 
bathing, which is also the opinion of Abū Yusuf (God bless him). It is 
also reported from him (Abū Hanīfah) that the movement caused is with 
the hand. From Muhammad (God bless him) it is reported that the move- 
ment considered is caused by performing ablution (wudū'). The basis for 
the first view is that the need for bathing in ponds is more acute than 
that for performing ablution. Some jurists have estimated such a pond 
through its expanse that should be ten dhirā' used for kirbās (cotton fab- 
ric) (seven musht or fourteen fingers, .65 metres) by ten dhira’ to create 
ease for the people and the fatwa upholds this. The depth considered for 
this is that it should be so much that the soil at the bottom is not revealed 
when water is scooped up with two hands, and this is the correct view. 
The statement in the Book that ablution is permitted at the other edge 1 
to indicate that the edge where the filth has fallen has become impure. Itis 
reported from Abū Yūsuf (God bless him) that this edge does not become 


"The tradition is: Water is pure and nothing can render it impure, Al-Zaylaī, vol. 1, 
113, 
"It appears that this is not the well known Abū Dāwūd. Al-‘Ayni, vol. 1, 378. 


= 4 L 4 . 50 
That is, if he scoops up water once, it will not be the same water when he does 
next. 
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impure either, except by the appearance of the effect of the impurity, as 
in the case of running water, 


He said: The death in water of a thing that does not have blood flow- 
ing through its body does not render the water impure, as in the case of 
a mosquito, fly, wasp, scorpion or the like. According to al-Shāfi'ī (God 
bless him) it does not pollute it, The reason is that when the prohibition is 
not due to reverence for the thing,” it becomes a sign of impurity as dis- 
tinguished from larva in a honey-comb or fruit worms, because necessity 
intervenes here. We rely on the words of the Prophet (God bless him and 
grant him peace), “This is what is lawful for eating, drinking and for per- 
forming ablution. * The reason is that the thing rendering water impure 
is the mixing of flowing blood with its constituents at the time of death; 
even the slaughtered animal becomes lawful due to the absence of blood 
in it, and these things have no blood in them. Further, the prohibition of 
a thing does not necessarily give rise to impurity, as in the case of mud. 


The death in water of a thing that lives in it does not pollute it, like 
a fish, frog or crab/lobster. Al-Shafi'l (God bless him) said that it does 
pollute it, except for fish, on the basis of the preceding discussion. Our 
evidence is that it died in its place of abode, thus it should not be assigned 
the rule of impurity like the egg turning into blood for there is no blood 
in such things; warm-blooded things do not reside in water, and in reality, 
it is blood that is impure. It is said that when these things die out of water 
(and then fall into water), then things other than fish, pollute it due to the 
absence of the place of abode. It is also said that they do not pollute it due 
to the absence of blood, and this is the correct view. A frog living in water 
or on land has the same rule. It is said that a land frog does pollute due 
to the presence of blood and absence of the place of abode. A thing that 
lives in water is one that is born there and its habitation is in the water. A 
creature that lives in water, but is not born in it, does pollute the water.” 


JA. 
As in the čase of man. 


TL: arā, E 
M kis tradition is rēlated by Salman al-fārisī (God be pleased with him). It is reported 
iita, qutni. This tradition has been deemed da'īf by the scholars, however, al-‘Ayni 
"Avnī Ins that a tradition from Maymūnah (God be pleased with her) supports it. Al- 
yni, vol, 1, 389; al-Zayla'ī, vol. 1, 114-15. 
For the reason given above. 
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-pi ss them both) disagree. They maintain that 
Māli š ane rr peers another thing time and again cP in quid’ 
tuhūr is some A ain). Zufar (God bless him) said, and it is also one 
(cutting again Tach ī (God bless him) that if the water has been used 
opinion from al- r ablution (wuda’) then it is tuhūr, but if it is used for 
previously for mino tāhir (one that purifies once) 


| impurity, then it is 
removal of actual impur | | | 
+: not tuhūr (one that purifies again and again). The reason is that the 
ins (of ablution) are clean in actual fact and taking this into account 
i 


the water used should be tahir, but the limbs are impure in the legal sense 


d taking this into account the water used should be impure. We, there- 
fo í f tuhuriyyah and the subsistence of taharah in 


bsence o 
fore, upheld the a 4 comparisons into account. Muhammad (God bless 


ice taking bot ' | 
ia) a and it is also narrated from Abu Hanifah (God bless him) that 


it is tāhir and not twhur. The reason is that the meeting of a pure thing 
with a pure thing does not give rise to unpurity, chika SRS; 
meeting) an act of attaining nearness to God has been Kārūkti tr hit 
and this alters its attributes as in the case of wealth of sadaga % at), 
Abū Hanifah and Abū Yūsuf (God bless them both) said that suc 
1S impure due to the words of the Prophet (God bless him and grant him 


inate i ter. ” Further, it is 
> ou should urinate in stationary wa 
arte t is to be treated 


He said: Previously used W 


peace), | foe 
water with which legal impurity has been removed and | 


| i ity has been removed. There- 
legally) as water with which actual impurity s | here 
yg + a narration of al-Hasan from Abū Hanīfah (God bless him) tt 


Fh i ity when judged on the basis of 
is impure bearing an enhanced impurity when judg a narration By 


j ity. In 

water used for removing actual (physical) impurity. A 
Abū Yūsuf from him (Abū Hanifah) (God bless them both) he oa 
tained that it is impure, bearing light impurity, as there is a disagre 
about it. i A l y 
He said: Previously used water is water with which ritual E 
(hadath) has been removed or that has been used on the aad ‘ch “se ) 
attaining nearness to God. He (the Author) (God be please kis a 
said: This is so according to Abū Yūsuf (God bless him) an ē d (God 
that it is Abū Hanifah’s view as well (God bless him). Muhamm 
S E EET F | rifi: 

“Ahdâth. Used water may remove actual impurities, yet it is impure for ritual PV 


cation. | ieasēd 
“It is recorded by Abū Dāwūd and Ibn Mājah from Abū Hurayrah (God DEP 


with him), Al-Zayla'ī, vol. 1, 112. 
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bless him) said: It does not become used except by the undertaking of 
the act of nearness to God, because it becomes used by the transference 
of the impurity of sins to it and such sins are removed through an act of 
nearness to God. Abt Yusuf (God bless him) says that the discharge of a 

definitive obligation is effective here as well. Thus, the pollution occurs 
due to both factors. When does the water actually become used? The cor- 

rect view is that as soon as it separates from the body it becomes used. 

The reason is that the suspension of the rule of being used prior to sepa- 

ration is due to necessity and there is no such necessity once it separates.* 

If a person with major ablution immerses himself into the well in search 

of the bucket then according to Abū Yūsuf (God bless him) this person 

retains his state of impurity due to the absence of “pouring,” which is a 

condition in his view for discharging the obligation, and the water retains 

its state (of purity) as well due to the absence of both factors. According to 

Muhammad (God bless him) both are pure; the person due to the non- 

stipulation of pouring and the water due to the absence of the resolve 

(niyyah) of attaining nearness to God. According to Abū Hanīfah (God 

bless him) both are impure: the water due to the discharge of the obliga- 

tion in part upon the first contact (of the water with the body) and the 

person due to the continuing impurity of the remaining limbs, It is also 

said that in his view the person retains impurity due to the impurity of 
the used water. It is further reported from him that the person is pure, 

because the water is not assigned the rule of being used prior to separa- 

tion (from the body). This is the most compatible narration from him 
(the Imām).** 

He said: Each (part of the) fresh skin that is subjected to tanning 
becomes pure and it is permitted to pray in it (by wearing it) and to per- 
form wudū” with it (when used as a bucket or scoop), except for pigskin 
and the skin of a human, due to the words of the Prophet (God bless him 


“Logically, the water should become impure as it moves along the limb, a small 
*sment at a time, even before Separating from the body. As such a rule would make 
tars anon impossible, following the Hanafī rules, necessity reguires that it be deemed 
sk Saas tt separates from the body. This logical problem is not faced if the Maliki 
silen kā a is followed as far as ablution is concerned, however, the question will 
Or smell? iti en does this water become impure, if ever. Till a change in its colour, taste 

Ror may also lead to the quesiton: Is hadath impurity in reality? 

5 or bathing, A 
with die bena ‘he Imam’s rule of creating ease for the Muslims (al-‘Ayni). Compare 1t 

ous sentence, “impurity of the water used.” 
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and grant him peace), “Any skin that is tanned beco mes pure ”29 This tra- 
dition, due to its generality, acts as a proof against Malik (God bless him) 
in the case of the skin of a carcass (maytah) It is not to be opposed 
by the prohibition laid down about benefiting from carrion, in the case 
of its skin. That evidence is in the words of the Prophet (God bless him 
and grant him peace), “Do not benefit from the ihab of a carcass”? The 
reason is that ihāb is the name of all skins that are not tanned. The tra- 
dition also works as proof against al-Shafi'l (God bless him) in the case 
of a dog; the dog is not impure in itself. Do you not see that it is used 
for guarding and for hunting, as against a pig, which is impure in itself 
(in its essence) because the pronoun in the words of the Exalted, “It is 
flth” refers to it due to proximity (of reference). The prohibition of 
benefiting from the parts of a human being is due to his high status (out 
of reverence). Thus, these two skins are excluded from (the implication 
of) what we have narrated. Further, what prevents decay and decompo- 
sition is tanning even when the skins are dried in the sun or treated with 
soil, because the objective has been achieved by it and it is not compre- 
hensible to impose further conditions. Thereafter, the animal whose skin 
is purified through tanning becomes pure through slaughter as that per- 
forms the function of tanning in the removal of wet (moist) impurities. 


Likewise, its meat becomes pure, and this is the sound view, even though 


it is not edible.*3 


He said: The hair of a carcass (maytah) and its bones are pure. Al- 
Shāfi'ī (God bless him) said that these are impure as they are the con- 
stituent parts of the maytah. We maintain that there is no life in them 


The tradition has been related from Ibn ‘Umar and Ibn ‘Abbas (God be pleased 
with them), by al-Nasā'ī, al-Tirmidhi, Ibn Mājah as well as al-Dār gutnī. The tradition 
from Ibn “Umar (God be pleased with both) has been termed hasan sahih. Al-Zaylai, 
vol. 1, 116. 


"He maintains that it is not permitted to pray on it nor to benefit from it even when 
it is tanned, with the exception of cold-blooded things. 


“It is recorded by the compilers of the four Sunan. Al-Tirmidhi calls it hasan. Al- 
Zayla'l, vol. 1, 120, 


*Ourān 6:145 


_ = Masha’ikh, Some have maintained that only the skin is purified and not the meat. It 
's to counter this view that the Author has made the statement. It is not clear, howeveh> 
what use can be made of such meat (usable in medicines perhaps). Some commentators 
of al-Hidāyah maintain that the leftover of the animal is impure and this indicates the 
impurity of the meat. In other words, they uphold the view of the Mashā'ikh. 
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for which reason no pain is felt when they are cut. Thus, death does not 
affect them for death is the departing of life. 


The hair ofa human being and his bones are pure. Al-Shāfrī said that 
they are impure, because it is not permitted to benefit from them nor is it 
permitted to sell them. Our argument is that not benefitting from them 


or selling them is due to the high status of man and does not indicate 
impurity. God knows best. 


3.1 On WELLS 


If some impurity falls in a well its water will be drawn out, and the 
drawing out of water that is present in it is its purification, due to the 
consensus (ijmā') of the ancestors. The issues of wells are based upon the 
adoption of reports and not analogy* 

If one or two droppings of camels or goats fall in it, they do not pol- 
lute the water on the basis of istihsān. Analogy would imply that it is 
polluted due to the falling of impurity in a small quantity of water. The 
basis for istihsan is that the mouths of wells in open country are not cov- 
ered and cattle drop their dung around them and these are cast into the 
wells by the wind. A small amount is, therefore, ignored due to necessity 
though there is no necessity in excessive quantities. Excessive quantity is 
what one looking at it considers excessive as reported from Abū Hanīfah 
(God bless him) and this is the view relied upon. There is no difference 
between moist and dry, formed or broken, faeces (of horses or mules), 
dung and droppings, because necessity covers all of them. In the case of a 
goat that excretes a dropping or two in the milk utensil, it is said that the 
droppings are cast out and the milk may be consumed due to necessity. A 
small quantity in the utensil itself, however, is not waived due to the lack 
of necessity. It is reported from Abū Hanifah (God bless him) that it is 
the same as a well with respect to a dropping or two. 

If pigeon or sparrow droppings” fall in the water, it is not polluted. 
Al-Shāfi'ī (God bless him) disagrees and maintains that they become 
putrid and decompose and become like the droppings of chicken. We 
rely on the consensus (ijma‘) of the Muslims on the accommodation of 


**Analogy would dictate that ifan impurity falls in a small quantity of water it should 
not be deemed pure, or it should not be deemed impure at all, like running water. 
"They are not impure according to the Hanafis. 
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igeons in mosque" eir droppings do not turn smelly and putrid, 
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šai are more like sludge. 


es clean. Th 


the entire water is to be drawn out accord- 

‘fah and Abū Yasuf (God bless them both). Muhammad 
ing to Abū Hanitan : that the water is not to be drawn, unless the urine 
(God bless him) sal tas compared to the water and it moves out of the 
becomes predominan tat The principle in this is that the urine of an 
category of pinipig braaa is pure in his (Muhammad’s) view, 
animal Wiass WE i 3 He relies on the evidence that “the Prophet 
but is impure In a ib šī PEACE) ordered the ‘Urniyyin to drink the 
(God bless a anes as their milk” The two jurists rely on the words 
ea poate 1 God bless him and grant him peace), Maintain cleanli- 
of the Prop net 2 e. because most of the torments of the grave are due to 
ee trakais is no detail (for the type of urine). F urther it becomes 
ity" in Si mposed, and becomes like the urine of things whose meat 
putridan oe es interpretation of the text he narrates is that the 
ey > alt 7 him and grant him peace) knew by way of revelation 
Aon E Of thelr ailment was in such urine.” Further, according 
Seah (God bless him) the urine of halal animals, AR ee 
animals, is not consumed for medicinal purposes, because ae ip 
certainty about there being a remedy in it, thus, pre fended xi 
prohibition is not proper. According to Abu Yusuf (Go m 7 
permissible for medicinal use due to the (narrated) case, whi : rp th i 
to Muhammad (God bless him) it is permitted for medicinal and 0 


purposes due to its purity in his view. 


z Seay 
if a goat urinates 1 it 


Tt is related from A'ishah (God be pleased with her) and is recorded by Abū Dawid 
al-Tirmidhi and Ibn Mājah. Al-Zayla'ī, vol. 1, 122. 
The water of the well. net: t 
It can, therefore, be compared to ablution with water in which some milk is presen 
When the milk becomes predominant, the rule will change. 
"Even if a drop falls in the water, it becomes impure. d compi- 
“Agreed upon by al-Bukhari and Muslim, and recorded by all the six soun 
lations. Al-Zayla‘l, vol. 1, 123. | Dār'gutri 
"Itis reported from three Companions (God be pleased with them) by a 
Al-Zayla‘i, vol, 1, 128. suriy fot 
“Further, he knew that they would become apostates, and the issue of impt 
the unbelievers has no persuasive force. 
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He said: If a mouse, sparrow (female), robin, black sparrow (long 
tailed) or a large lizard die in it, then between twenty to thirty buckets of 
water is to be drawn from it depending on the small or large size of the 
bucket. This is done after the extraction of the mouse, due to the tradition 
of Anas (God be pleased with him). He said about the mouse: "If it dies 
in a well, it is to be removed at once and twenty buckets of water are to 
be drawn from the well.” Sparrows and birds like them are equivalent to 
a mouse in body size, therefore they take the same rule. Twenty buckets 
are to be drawn by way of obligation, while thirty (remaining ten) are to 
be drawn by way of recommendation. 

He said: If a pigeon or something similar to it (in size), like a chicken 
or a cat, dies in it, between forty or sixty buckets of water are drawn from 
it. In al-Jami' al-Saghir the number is forty or fifty, and this is preferred, 
due to what has been related from Abū Sa‘id al-Khudri (God be pleased 
with him) and he said about a chicken: “If it dies in a well, forty buckets 
of water are to be drawn from it.” This statement is for elaboration of 
the obligation, while fifty are by way of recommendation. Thereafter, for 
each well, the bucket to be accepted is that by means of which water is 
drawn from the well. It is also said that it is a bucket that holds one sā 
of water. If water is drawn from it with a huge bucket used once to draw 
twenty buckets, it is permitted due to the attainment of the objective." 

He said: If a goat, dog or human dies in it,” the entire water present 
in it is to be drawn out of it. The reason is that Ibn ‘Abbas and Ibn Zubayr 
(God be pleased with them) gave the decision to draw out the entire water 
when a zinji died in the well of Zam Zam.* 

If an animal becomes bloated in it, or bursts after becoming bloated, 
the entire water is to be drawn out irrespective of the animal being large 
or small, due to the spreading of wet matter in the constituents of water. 


_ “This tradition is not recorded in any of the well known compilations, It is actually 
an athar (report) from Anas (God be pleased with him) reported by al-Tahawi (God 
bless him), Al-Aynī, vol. 1, 448. 


“This report is also attributed to al-Tahāwī (Gad bless him) like the previous report. 
Al-Aynī, vol, 1, 451. l 

kā reported by al-Hasan from Abū Hanifah (God bless him). 

aces t$, the quantity fixed for it by the text. 

cept for a dog, and a swine, nothing is to be done if the animal is taken out alive. 

freafter, the issue will be whether the animal drank from the water, in which case the 

rules Ofthe leftover of the animal will be taken into account. 
“According to some commentators, these reports are recorded by al-Dār'gutnī. 
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He said: If the well has a ere kg i kā) ter gi KS + cas 
draw out all the fe citi of knowing this is to dig a pit similar to 
it holds (at ons sche ir and to pour the drawn water in it till such time 
the water izvēli her wav is to immerse a cane in itand to place a mark 
that it fills Saket Thereafter. ten buckets, for example, are drawn from 
tor pi ANE a ‘oo immersed in it once again to note the reduction in 
iieii the’ rane nie are then to be drawn out for each similar segment 
ue pils a h ae Veh: Both methods are reported from Abū Yūsuf 
Ka i oes From Muhammad (God bless him) it 1s reported that 
« seat to three hundred buckets are to be aya and it appears that 
he based his view on what he witnessed in his land, * From Abu Hanifah 
(God bless him) it is reported in al-Jami’ al-Saghir for such a well that 
water is to be drawn till (pure) water becomes predominant, but he did 
not quantify predominance in any way as IS his practice.” It is said that 
the view of two persons, who have expertise in eaters of water, is to be 
adopted, and this view is more compatible with figh.’ 

He said: If the people find a mouse or something other than that in 
the well and it is not known when it fell in it, nor has it become bloated 
or burst after bloating, they should repeat the prayers of one day and 
one night, if they performed wudū' (minor ablution) with this water, 
and they should wash everything that came into contact with its water. 
If the thing has become bloated or burst thereafter, they should repeat 
the prayers of three days and three nights. This is the rule according 
to Aba Hanifah (God bless him) while the two disciples said that they 
are under no obligation to repeat any prayer until they can verify when 
the animal fell in the well. The reason is that certainty is not done away 
with doubt, and it becomes like the case of a person who sees impurity 
on his dress, but does not know when it was soiled.® According to Abu 


Hanifah (God bless him) death here has an apparent cause and that is the 


Baghdad. The wells of Baghdad did not hold in excess of three buckets. —— 

Aes is, he used to leave such things to the discretion of the persons facing the 
problem. 

"As it conforms with what the Our'ān prescribes in the case of valuation of animi $ 
hunted in the state ofihrām. The award is to be made by two persons possessing tadāla! 

“This is a gā'idah usūliyyah that is employed for the legal interpretation of facts V 
cases of doubt. 


“In which case he is under no obligation to repeat any of the previous prayers- 
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animal's falling into the water. The rule thus turns on this, exc 
becoming bloated, decomposing in it, is an evidence of vi ecg 
time, therefore, it is to be limited by three.» 
ing and decomposition is evidence of proxi 
we limited it with one day and one night” 
than this cannot be ascertained. As for the issue of impurity (soiling th 
dress), it is stated by (Mansūr al-Razi) al-Mu'allā” that this on ie 
puted. Accordingly, it is estimated as three for dried up impurity afi ze 
day for relatively fresh impurity. If it is conceded (that there is no dis- 
agreement), then, the dress is in his sight most of the time, while the well 
is out of his sight. Thus, the two are distinguished.” 


the passage of 
The non-existence of bloat- 
mity with respect to time and 
The reason is that what is less 


3.2 LEFTOVER (WATER) AND OTHER FLUIDS 


The sweat of each (living) thing is assigned the legal rule on the basis 
of its leftover (saliva infected water).* The reason is that they are both 


generated from its flesh, thus, one will take the rule of its companion 
fluid, 


He said: The leftover (water) of a human being and that of an ani- 
mal whose meat is eaten” is pure, because what is mixed with it is the 
saliva, and this is born from meat that is pure, thus, it is pure. In this 


ee 
_ “The prima facie cause of death will be taken into account and that is death by falling 
into water. 


"When he leaves such matters to the discretion of those facing the problem, why 
should the limit of three be imposed here? 


As they form a single unit of time with respect to obligations. 

Student of Abū Yūsuf. 

This is what is called giyās ma’ al-fariq or analogy with a distinction, and is con- 
PR weak or defective analogy, therefore, the rule of one cannot be applied to the 
other. 

"Leftovers are four, according to the Hanafis: (1) Pure, like the leftover of a human 
being; (2) Disapproved (makrūh), like the leftover of a cat; (3) Impure, like the leftover 
of swine; and (4) Suspicious (mashkūk), like the leftover of a donkey. 

= e exception to purity is the case where the person has consumed wine (khamr). 

The exception are those camels and cows that feed on garbage. 


"The body of a human being is pure, however, it is not consumed due to reverence 
for the high status of man. 
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‘ > a - i f i J „a 
le) are included persons with major impurity Gunub),™ the 
ule) a 
response (rule 


struating woman” and an unbeliever.” ; 
men ter) of a dog is impure. The utensil that it has licked 

DERT vir "ce due to the words of the Prophet (God bless 
has to be veut jemi. “The utensil licked by a dog is to be washed 
him ang grant ap jo contāct with the water and not the utensīl, thus, 
BI . A) has been impure the water must be more so, | his tradi- 
put oven! oust and the number of washings. Il Is proof against 
tats aa, udhia H with respect to the stipulation of seven times,” 
Saree thing polluted by its urine is cleaned th rice," inerebore, treat- 
: ; lesser is better. The command laid down about 
ing what it has left over as | kt a iegut inthe ail 
washing seven times is to be interpreted as a command issued in the early 
stages of Islam.” 


The leftover of a pig is impure, because it is impure in its essence 
according to what has preceded. 


The leftover of predators” is impure with al-Shāfi ī (God bless him) 
disagreeing” with the exception of swine and dogs, because their meat is 
impure, and it is from this that their saliva is emitted, being the effective 
factor in this category. 


The leftover of a cat is pure though disapproved (makrah). Accord- 
ing to Abū Yūsuf (God bless him) it is not even disapproved,” because 


"The impurity of janabal is legal and not real, Legal impurity, according to 
Muhammad (God bless him), does not make the water impure, unless an act of attain- 
ing nearness to God is intended. 

a tradition indicates that the leftover of a menstruating woman is pure. 

The unbeliever is a human being, 

"Lt is rēlāted from Abū Hura 

al-Dar'quini, Al-Zayla’i, vol, 1, 


“7 - , è 
2 tas recorded by all the sound compilations, Al-Zayla'i, vol. 1, 132; al-'Ayni, vol. 1. 
4: 


yrah (God be pleased with him) and is recorded by 
130; al- Ayni vol. 1, 470, 


According to al-Shag' 
The same applies to the 
“That is, it stands ab 
ae a lion or tiger. 
"Because it is the i 
ni : it is the leftover of an animal whose skin becomes pure through slaughter 
"This is also al-Shaf 


(God bless him), even this needs to be washed seven times. 
blood of a dog, in his view. 


rogated by later traditions, 


Ps view. 
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the Prophet (God bless him and grant him peace) used to lower the uten- 

sil to a cat, then drink from it, and perform wud’ with it The other 

iwo jurists (the Imārn and his disciple) rely on the saying of the Prophet 

(God bless him and grant him peace), "The cat is a predator?” asserting 

thut (he purpose of these words is the elaboration of the legal rule and not 
the nature of the cat and its form, except that the impurity was annulled 

due to the underlying cause of circumambulātion” leaving behind disap- 
proval, The tradition he has narrated is interpreted to apply to the period 
prior to the prohibition, Thereafter, it is said that its disapproval is due 
to the prohibition of its meat,” and it is said that it is due to the lack 
of its abstaining from impure things.” This argument points to miti- 
gated disapproval (tanzīh)”” whereas the first comes closer to prohibition 
(enhanced disapproval). If it eats a mouse and then immediately drinks 
water, the water becomes impure, unless it waits for some time, washing 
its mouth with its saliva. The exception” is available through the views 
of Abū Hanifah and Abū Yusuf (God bless them). The consideration of 
pouring will be waived on the basis of necessity." 

The leftover of a stray chicken is makrith (disapproved) as it rum- 
mages through filth.” If it is confined so that the beak does not reach 
what is below its feet, it is not considered disapproved as it is restrained 
from rummaging (through garbage). 

Likewise the leftover of scavenger birds for they consume dead 
things and thus resemble the stray chicken. It is related from Abū Yūsuf 


"Mt is related from ‘A’ishah (God be pleased with her) and is recorded by al- 
Dar'qutni, Al-Zayla'ī, vol. 1, 133; al-'Aynī, vol. 1, 482. 

"It is recorded by al-Hakim in al-Mustadrak, and he called it sahih. Al-Zayla'ī, vol. 1, 
134; al-"Aynī, vol. 1, 483. 

“It is recorded by the compilers of the four Sunan. Al-Tirmidhi calls it hasan sahih. 
Al-Zayla’i, vol. 1, 136; al-‘Ayni, vol. 1, 484. 

"Al-Tahāwī's view, 

7Al-Karkhī's view, 


"lt is said that this is the correct view, because it comes closer to the transmitted 
reports, 


“The exception of waiting for some time, 


3 Pouring of water over the impure area as compared to licking. 

p Thrown out by the people. 

"A question that should be raised with respect to chicken, at another location, is 
Whether the chicken feed prepared from blood and other ingredients and fed to chicken 
makes them makrūh for consumption. 


"That is, their leftover is disapproved like that of stray chicken feeding on filth. 
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ach a bird is restrained and the owner knows 
beak, it is not disapproved, The learned schol- 
his report on the basis of istthsān.** 


(God bless him) that if Š 
that there is no filth on 1ts 
ars (Mashā'ikh) have preferred t | a 

The leftover of creatures that inhabit houses like snakes and mice is 
disapproved, because the prohibition of their meat leads to the imp urity 
of their leftover, unless where the ruling of impurity is dropped due to 
the underlying cause of circumambulation leaving behind (simple) dis- 
approval; and the reference here is to the ‘illah (cause) in the case of the 


cat.” 

He said: The leftover of a donkey, and a mule, is suspect." It is said 
that the suspicion is about its purity. The reason is that if such leftover 
is pure the water would have the ability to purify as long as the saliva 
does not come to dominate the water. It is also said that the suspicion is 
about the purifying capacity of the water. The reason is that if the wor- 
shipper is (later) able to find absolute water, he is under no obligation to 
wash his head.” Likewise, its milk is pure,” even though it is not con- 
sumed, and its sweat does not prevent the permissibility of prayer”? even 
when it flows copiously. The same is the status of its leftover, and this 1s 
the sound view. A statement of Muhammad (God bless him) is reported 
about its purity.** The basis of suspicion is the conflict of evidences (adil- 
lah)*' about its permissibility and prohibition or due to the disagreement 
of the Companions (God be pleased with them)” about its impurity and 


"A And issued a fatwa to this effect. 

‘The same attributes can be found in a dog, that is, one that is confined to the house, 
however, the impurity in the case of a dog is clearly indicated by a text. 

"That is, it is not clear whether its leftover is disapproved or pure, 

7 After having done mash with the leftover of a donkey. 

"This report is not based on the Zahir al-Riwāyah. It is a report from Muhammad 
(God bless him). Al-‘Injah. 


Tt is sald that there are three different reports from Abū Hanifah (God bless him) 
about this: pure; light impurity; and enhanced impurity. | 

y The report from Muhammad (God bless him) is that if a cloth is dipped in four 
things it does not become impure, and these are: the leftover of a donkey; water used for 


able donkey milk; and the urine of animals whose milk is consumed: 
These are traditions. 


g tes ‘ 
The opinion of a Companion (God be pleased with him) is like a precedent for the 


H "VE 
+anafi school, The tradition about them, however, implies that you are guided whoever 


vice fe Mi u follow. Nevertheless, the legal reasoning of the Companions (God bē 
em) has to be taken into account to ensure consistency in the rules. 
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purity. It is related from Abū Hanifah that it is impure and gave prece- 
dence to prohibition and to impurity.” A mule is of the same breed as a 
donkey and is assigned the same legal category. 

If he does not find other than these two™ he is to perform ablution 
(wudū') with them and then perform substitute ablution (tayammum); 
and it is permitted to him to give precedence to any of these ablutions, 
Zufar (God bless him) says it is not permitted unless he gives precedence 
to wudū', because it is water that is to be used as an obligation, thus, it 
resembles absolute water. Our argument is that one of them has the abil- 
ity to purify, therefore, combining them is beneficial, not the observance 
of a sequential order. 

The leftover of a horse is pure according to the two jurists, because 
its meat is lawful. Likewise, in his (Abū Hanifah’s) view according to 
the sound report,” and its disapproval (of consuming its meat) js for 
acknowledging its noble traits (high status as an animal). 

If nothing is found except the mead (nabidh) of dates,” then, Abi 
Hanifah (God bless him) says that the person performs wuda’ with it 
and does not perform tayammum, due to the tradition of the night of 

jinn; the Prophet (God bless him and grant him peace) performed wudū' 
with it when he did not find water.** Abū Yūsuf (God bless him) said that 
he is to perform tayammum and not use mead for wudū'. This is also one 
narration from Abū Hanifah (God bless him). Al-Shafi'l (God bless him) 
also held this opinion acting upon the verse of tayammum,” because 
it is a stronger evidence or because the tradition has been abrogated 





"From among conflicting evidences about its purity. 

"The leftover of a donkey or a mule. 

“There are four reports from Abū Hanifah (God bless him) about the leftover of a 
a The sound report is that it is pure. 

Although the meat of a horse is lawful, it is disapproved to eat it. Disapproval is 
Stipulated not due to its meat, but out of respect for this noble animal, for it is the 
Instrument of jihad. 

The mead of dates has been discussed within the topic of leftovers, because it has 
> legal similarity with the leftover of donkeys and mules. The reason is that both cases 

pal with the option of tayammum and its association with wudū”. 

a The tradition is related from Ibn Mas'ūd and Ibn ‘Abbas (God be pleased with 
tē The tradition from Ibn Mas'ūd (God be pleased with him) is recorded by Abū 
arn al-Tirmidhi and Ibn Majah. Al-Zayla'ī, vol. 1, 137-38; al-‘Ayni, vol. 1, 498. It is 

“version in al-Tirmidhi that mentions the performance of wudū” with it. 


va 
„The verse converts the method of purification to tayammum when absolute water 
iS Not found, 
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+ as the verse is Madani, while the tradition of the jinn is Makkiī,'e 
shh es “AMG d bless him) says’ that he is to perform wudū” with it 
Muhamma 4 tk because there is discussion about the strength 
a pe ie and knowledge of the dates is uncertain," therefore, 
ge (5 A combine the two as 4 matter of precaution. We argue 
shit he trekā of the jini concerns a recurring cases" therefore, the 
claim of abrogation is not valid. The tradition is mash hūr (well known) 
and was acted upon by the Companions (God be pleased with them), and 
this tradition is of a type through which an addition over the rule in the 
Our'ān can be made." As for bathing with it, itis said that it is permitted 
according to him on the analogy of wudū , while it is said that it is not per- 
mitted because it is (an enhanced form of purification) above wudū „The 
mead about which there is disagreement is sweet and thin (easily) flow- 
ing over the limbs like water. If this mead starts fermenting and becomes 
prohibited, it is not to be used for wudū' even if its state has been altered 
by fire (heating). As long as it is sweet and thin it remains within the 
domain of disagreement, even if it has begun to ferment. According to 
Abū Hanīfah (God bless him) it is permitted to perform wudū' with it, 
because it is lawful to drink it in his view. According to Muhammad (God 
bless him) it is not permitted to perform wudū' with it due to the pro- 
hibition of drinking it in his view. It is also not permitted to perform 
wudū” with other kinds of mead giving operation to the process of qiyas 
(analogy). 


Thus, the verse was revealed later and this strengthens the claim of abrogation. 

It is also reported from Abū Hanifah (God bless him). me 

The reason is that some versions indicate that Ibn Mas ad (God be please or 
him) witnessed the night of the jinn with the Prophet (God bless him and gran 
peace), while other traditions do not. À 

"ltis for this reason that the jurists disagreed about the claim of abrogation, 

‘According to some reports it occurred six times out of which two were W 
by Ibn Mas'ūd (God be pleased with him). nm 

"The tradition would imply: “If you do not find water or the mead of dates, perf a 
tayammum.” 


m 
""Itis reported from al-Awzāf that all meads can be used on the analogy of the 
of dates, 


itnessed 


ead 


Chapter 4 


Tayammum (Substitute Ablution with Clean 
Earth) 


One who does not find water,’ when he is on a journey or outside the 
city,’ when between him and the city? is (a distance of) approximately 
one mile or more, he may perform tayammum with clean earth, due to 
the words of the Exalted, “And you find no water, then take for yourselves 
clean earth, and perform tayammum with it”* and also due to the words 
of the Prophet (God bless him and grant him peace), “The earth is a puri- 
fier for the Muslim even if this continues for ten years, as long as water is 
not found.” A mile is the preferred distance, because there is hardship‘ 





‘That is, in a quantity that is sufficient for ablution. It is assumed that the person 
will be carrying drinking water with him on a journey, 

‘A person can be outside the city even when he is not on a journey. This is stated to 
counter the claim of some that only a person on a journey can avail of this facility. There 
is also an indication in this that tayammum is not permitted to a person who is inside the 
city and does not have water at hand, and this is rare. Some jurists maintain that if the 
Worshipper is facing a real inability of finding water he may perform tayammum. When 
a rare occurrence falls within the meaning of a text it has to be given consideration. 

‘In some manuscripts of al-Hidāyah, the word “water” is used in place of “city.” 

*Ourān 4:43 

"It is recorded by the compilers of the four Sunan and others. Al-Tirmidhi calls it 
hasan sahih, 

“If hardship is the basis for this rule, the rule may need re-examination today 
in the light of the improved means of communication. There are other reasons too, 
Muhammad (God bless him), it is reported, considers the preferred distance to be two 
miles, Abū Yusuf (God bless him) maintains that the deciding factor is the departure of 

© caravan, while he is in search of water. If this is likely, he is to perform tayammum. 
Zufar (God bless him) maintains that if the water is at a distance that will cause the 
Worshipper to lose the prayer in its timing tayammum is allowed. 


43 
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“7 entering the city (in search of water) and water is not 
in 


for eee affective legal factor, however, 1s the distance and not 
found in fact, 


the apprehension of oe (the prayer) as the negngenee Lor delaying 
F if aie but is ill, and fears that his illness will be aggravated 
if he uses water, he may perform tayammum, due to the verse we have 
dei 18 and sec because the harm resulting from the aggravation of the 
rā is rs than the price of water. This makes tayammum lawful and 
bar has greater priority (illness). There 1s no difference whether illness 
is aggravated by movement or by the use of water. Al-Shāti i (God bless 
him) took into consideration the apprehension of losing life or limb, but 
this is rejected due to the apparent meaning of the text (verse). 

Where a person who has acquired major impurity fears that if he 
takes a bath the cold will kill him or make him ill, he may perform 
tayammum with clean earth. This is the case when he is outside the city, 
as we have elaborated. Abū Hanifah (God bless him) applies the rule even 
if the person is inside the city, but the two disciples disagree. They main- 
tain that the occurrence of this state is rare within the city, therefore, it is 
not legally acknowledged.’ He holds that as the disability is established in 
reality, therefore, it must be acknowledged. 

Tayammum consists of two strokes, The person rubs his face with 
one of them, and his arms with the other up to the elbows,” due to the 
words of the Prophet (God bless him and grant him peace), "Tayammum 
consists of two strokes: one stroke for the face, and the other stroke for 
the arms.” He is to shake off the dust from his hands to the extent that 
the dust falls off and he is not soiled. In the Zahir al-Riwāyah it is held 
that the limbs are to be rubbed completely’ so that it acts as a substitute 


"If he is at a distance that is less than a mile, he has to go to the city for water. 

"That is, the remaining part of the verse recited. 

„The law is based on what usually happens, and not on rare occurrences. 

Some jurists draw the fine distinction that if a person strikes his hands on the earth 
and acquires hadath after this, before he has rubbed his face and arms, the tayammum 
ls not valid, 

„The words "up to the elbows” are to counter the claim of al-Zuhri and others tha! 
deter 's up to the armpits, and also the report of al-Hasan from Abū Hanifah (God 
okas him) that it is up to the wrists. | ) 
NĒ shy rr from Ibn “Umar, Jābir and ‘A’ishah (God be pleased with them). d 

ta y al-Flākim and al-Dār'gutnī. Al-Zayla‘i, vol, 1, 150, 

€ misses some part, the tayammum is not valid. 
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for wudū' (minor ablution)."* It 1s for this reason that the jurists say that 
he is to perform takklī! of the fingers and take off his ring so that rubbing 
is complete.” 

There is no distinction for this between minor and major impurity,“ 
and likewise menstruation and postnatal bleeding, due to the report that 
“a group of people came to the Messenger of God (God bless him and 
grant him peace) and said, “We are a people who reside in the desert 
not finding water for a month or two at a stretch. Among us are those 
with major impurity and women who menstruate and have had postna- 
tal bleeding.” The Prophet (God bless him and grant him peace) said, 
‘For you your land is binding’ "™ 

Tayammum is permitted, according to Abu Hanifah and Muhammad 
(God bless them) with anything that is from the genus “earth,”” like soil, 
sand, stones, gypsum, lime, kohl and arsenic. Abū Yūsuf (God bless him) 
said that it is not permitted except with earth and sand. Al-Shafil (God 
bless him) said that it is only permissible with earth in which things can 
grow, and this has also been narrated from Abū Yusuf (God bless him) 
due to the words of the Exalted, “Then take for yourselves clean earth, 
and perform fayammum with it,”*' that is, soil used for sowing, which is 
the view upheld by Ibn ‘Abbas (God bless him), Abū Yūsuf (God bless 
him), however, included sand as well due to the tradition that we have 
narrated. The other two jurists maintain that sa īd is a term for the face 
of the earth and it has been termed as such as it is at a higher level (as 
compared to the sea). The word tayyib has the probable meaning of pure, 


a e 
; “Complete performance is a condition for wudù'’, therefore, it has to be in this act 
00. 

"lt is narrated from Muhammad (God bless him) thāt there are three strokes for 
tayammum with the third being for the takhlīl of the fingers. This, however, would go 
against the text. 

16 

there are sound traditions that support the rule of tayammum for the junub. 
šā There are some jurists who dispute the validity of tayammum for janābah, hayd 
iG vienas bleeding. The disagreement is based upon reports from the Companions 

5) be pleased with them). The preferred view, however, is that it is permitted. 

i t ts recorded by Ahmad (God bless him) in his Musnad as well as by al-Bayhagī. 
~Zayla’y, Vol. 1, 156, 
Al-Zayla'i has identified traditions to support this issue. Among them is the tradi- 


lion: * stas M 
ae A earth has been made a mosque for me and a means of purification. Al-Zayla'ī, 
+1, 158. 
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to mean pure Is compatible with its use for purifica- 
g on the basis of consensus (ijma’). 
Thereafter it is not stipulated that there be dust on the earth, accord- 
Abū ifah (God bless him),” due to the unqualified meaning 
ee eon ee eisted Likewise, tayammum is permitted with dust 
A S an (ele) earth is accessible, according to Abū Hanifah and 


Muhammad (God bless them), because that too is fine RET, l 

Niyyah (resolve) is an obligation for je al ia Zufar (God bless 
him) said that it 1s not obligatory, because it Is a substitute for wud 
and should not negate its attributes. Our argument is that it arises” from 
intention and, therefore, it cannot be realised without it or it has been 
deemed a purifying act for a specific case, while water is purifying in 
itself, as has preceded. 

Again if purification is intended or the permissibility of prayer is 
sought, the spiritual reward is assigned,” It is not stipulated that resolve 
for tayammum be specifically for minor or major impurity, and that is 
the sound view of the school.” 

If a Christian performs tayammum intending to convert to Islam, 
and thereafter he converts to Islam, he is not considered to have per- 
formed tayaminum** according to Abū Hanifah and Muhammad (God 
bless them). Abū Yūsuf (God bless him) said that he has performed 
tayammum. The reason is that he has intended the desired nearness 
to God,” as against tayammum performed for entering a mosque and 
touching the mushaf (Qur'an), for these are not objects of attaining near- 
ness to God." The two jurists argue that earth has not been deemed a 
purifying substance except in the case of a resolve to attain the desired 


and interpreting tt 10 
tion, or it Is the meanin 


"And also according to Muhammad (God bless him) in one narration from him. 

“Literally. 

“That is, the prayer itself, 

“In the Hanafi view, According to al-Shātī'ī (God bless him), it is necessary to intend 
the permissibility of prayer, Some jurists maintain that the intention of purification is 
not proper as layammum does not eliminate hadath in reality. 

, This statement is made to counter the view of Abū Bakr al-Razi, who used to main- 
vin that a specific intention of rayammum for janābah or hadath is required. 
Tayammum requires intention and an intention on the part of the unbelieve 
undertake an act of purification is not valid, 
‘Ghee ee greatest act of attaining nearness to God. 
e said to have performed tayammum. 


r to 
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nearness to God, and it is not valid in cases other than purification 9 
islam on the other hand, is nearness that is valid without putification | 
against the prostration of recitation, because this is an act of nearness cat 
is not valid without purification. 

If he performs wudū’ not intending conversion to Islam through 
it, and he then converts to [slam, he is considered to have RSA 
wudū’ This is disputed by al-Shāfi'ī (God bless him) due to his stipula- 
tion of a prior resolve (niyyah),*! 

Ifa Muslim performs tayammum and then turns apostate and then 
converts to Islam again, he will be considered to have performed (main- 
tained) his tayammum. Zufar (God bless him) said that his tayamninm 
stands annulled, because unbelief negates it, therefore initial invalidity 
and continuance of validity are the same as in the case of prohibition for 
purposes of marriage (in certain cases). Our argument is that the state 
after tayammum is that of purification; and the imposition of unbelief 
does not negate it, just like its imposition on the state of wudū'. Tayam- 
mum is not valid initially on the part of an unbeliever due to the absence 
of a resolve (niyyah) in his case, 

Each factor that annuls wudū” (minor ablution) annuls tayammum, 
because it is a substitute for it and takes its rule. 

It is also annulled on seeing water” with the accompanying ability 
to use it.” Ability to use is what is meant in reality by existence (finding) 
and limit” of purification with earth. A person who is in a state of fear 
(rom predators, the enemy and thirst is legally not able to use the water. 
A person asleep is conceptually able to use it, according to Abū Hanifah 


Sg a ee 
“The earth has been deemed a purifying substance for a limited purpose and it 
should be confined to it. It should not be extended to other forms of attaining near- 
ness to God. 
Nes use wudnt’ removes hadath in reality and this stays till he converts to Islam. 
potting to the Hanafi view, intention is not a condition. 

For example, a woman and her stepson enter the prohibited category for marriage 
when the woman marries the young man’s father. This prohibition remains even after 
her divorce. 

ens is the basis for not considering the tayammum of a Christian valid. 

l'he rule does not extend to niyyah itself, as was claimed by Zufar (God bless him). 

Ne reasoning has preceded, 
ahat actually annuls it is prior hadath, however, it is associated with sighting water. 

If he does not have the ability to use it, the existence of water is the same as its 
nor-existence, 

PAs it can continue for ten years according to a tradition mentioned earlier. 
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at 
who performed tayammum passes by 

wp invalidates his tayammum in his view. The mean- 
ig Re that is sufficient for wudit', because what is 
a ! kas ati account initially, therefore, in this case too, 
ae na ei formed with earth that is not pure, because 
is yA pS the text means pure, and also because it is an 
DEN and must be pure m itself as is the case with 


if i 1 
(God bless him), thus, if a perso? 


water when he is as 
ing here is a quantity 
less than th 

Tayammum 
the word tayyib ( 


instrument of purification 


4 
water." amended for one not finding water, when he hopes to find 
| reco à ~ a wate U 
. vel prayer till its last timing. If he finds water, ue sear aus C 
t au " at ` ` ~ 
ietek “he erforms tayammum and prays, 50 that the ESOŠA tg 
otherwise he p et of the two forms of purification, like 


< » fe 

aken with the most periect eË es 
underta "who is eager to pray with a group wails for the congregation, 
x jā ted from Abū Hanifah and Abū Yūsut (God bless them both), 
tis repor i : 


in ration other than the principal Sources, that delay is necessary, 
cm ai l anonderānt conviction (about finding water) has persuasive 
E ne of the narration from the UNEIA, elses is 7 
inability (to find water) stands established and this tcertaint) ) canna è 
vay with, with respect to its rule, except by a similar certainty.’ 


è away i 
don \ tayammum as many oblig- 


i ith his single 

The worshipper may offer with his sing | oblig- 
ato al E NT prayers as he likes.” According to al-Shātri 
(God bless him) he is to perform tayammum (afresh) for each obligatory 


because it is essential purification.” Our argument is that he isin 


ku thus, hē can perform 


a state of purification as long as water is unavailable, 
his duty as long as its condition is valid. Kg 
A person in a state of good health may perform tayammum he 
the city when he arrives for the funeral prayer, with the walt (o = 
deceased) being somebody else,* and he is afraid that he will miss 


valid with it, however 
the stipulation of pr 
of the text (“ibârat a- 


pulatio j and such 1 


“If land becomes impure and dries up, tayammum Is not 
praying on it is valid, due to a tradition. The distinction 15 that 
land for tayammum is established through the plain meaning | 
nass), and a khabar wāhid cannot restrict such meaning, The su 
for prayer is established through dalālat al-nass (implication of the text 
meaning can be restricted with a khabar wahid, dūre ava with 

“This is based on the gā'idah usūliyyah that certainty cannot be don 
doubt. 

"Ata single timing or multiple timings. 

“As the need for fresh purification is renewed with each obligatory act- 

“It is not allowed for the wali. 
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prayer if he becomes occupied with ablution (with water), As the prayer 
is not offered by way of gadā” (delayed performance), an inability (to per- 
form ablution with water) is established. Likewise, when a person arrives 
for the Td prayer and he fears that if he becomes occupied with purifi- 
cation (with water) he will lose the prayer, he may perform tayammum, 
because it Is not repeated, His statement, “with the wali being someone 
else” is an indication that this is not permitted to the wali. This is a narra- 
tion of al-Hasan (ibn Ziyād) from Abū Hanifah (God bless him) and itis 
the sound view.’ The reason is that the walihas a right of re-performance 
of the prayer, therefore, there is no losing of prayer for him. 


If the imam, or the follower, acquires ritual impurity during the ‘id 
prayer, he is to perform tayammum and continue the prayer according 
to Abū Hanifah (God bless him), while the two disciples say that heis not 
to perform tayammum, because the follower (commencing the prayer 
with the imam) can pray after the imam’s prayer is over,” thus, there is 
no fear of losing the prayer. The Imam (God bless him) maintains that 
such fear exists as it is a day of rush and he may face an obstacle that may 
invalidate his prayer. The disagreement pertains to the situation where 
prayer was commenced with vudū, but where prayer was commenced 
with tayammum, he is to perform tayammum and continue the prayer 
by agreement. The reason is that if we make wudū” obligatory, the wor- 
shipper will become a “seeker of water” during his prayer and this will 
invalidate his prayer. 

The worshipper is not to perform tayammum for jumu‘ah even if he 
fears losing the prayer if he performs wudū”. If he can catch the Friday 
prayer, he performs it, otherwise he offers four rak‘ahs of zuhr, because 
the Friday prayer is lost in favour of its substitute, which is zuhr, as 
distinguished from the ‘id prayer. Likewise, if he fears the loss of a prayer 
timing, if he seeks to perform wudū', he is not to perform tayammum;* 
he should perform wudū” and offer the prayer lost, because loss leads to 
its substitute, and that is delayed performance (gadā”). 


—— g m — 

"This is to counter the view of the Zahir al-Riwayah that it is permitted for the walt 
95 well, because delay is disapproved. 

“This is the rule for congregational prayer. 

"Lt is said that this is not a true substitute, because four is not a subtitute for two. 
This reaffirms what he said at the beginning of the chapter that the deciding factor 
is the distance and not the fear of losing prayer. 
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gets water during his journey, performs tayam- 
s that he has water, he is not to repeat 
ding to Abu Hanifah and Muhammad (God bless them 
God bless him) held that he is to repeat it. The 
disagreement pertains to the situation where Me Ta aoe him- 
self, or someone did so at his command, ant re sare’ 8 e time 
of the prayer OT thereafter is the same. Abū Yusuf maintains that he is 
“the seeker of water” and he would be like one who carries a dress on his 
ourney, but forgets it. On a journey 4 traveller is usually prepared with 
respect ro water and looking for it is required of him. The two jurists 
argue that there is no such ability without knowledge and that is the 
meaning of existence (finding), and the water on a journey is readied for 
drinking not for (other) ase, The issue about the dress Is disputed, and 
even if it was agreed upon, the obligation of covering private parts is not 
converted to a substitute, whereas purification with water is converted to 
its substitute, which is tayammuni, 

The person performing tayammum is under no obligation to seek 
water, ¥ unless he is convinced that water is available nearby. The reason 
îs (hat the conviction is about the lack of water in the wilderness,” while 
there is no evidence of its existence, therefore, the person is not a seeker 
of water. 

If he becomes convinced that there is water nearby it is not permitted 
to him to perform tayammum, unless he has searched for water. The 
reason is that he is seeking water on the basis of an evidence.” Thereafter, 
he is to seek it up to an arrow shot” and is not to exceed one mile so that 
he does not become separated from his fellow travellers. 

[F one of his companions has water, he is to ask him for it prior to 
performing tayammum due to the usual absence of denial. If he refuses 
to give it to him, he is to perform tayammunt due to the realisation of 


mum and prays 
the prayer ACCOrANS 
both), while Abu Yusut ( 





“There are three situations here: (1) He placed it himself and did not look for ity (3) 
His slave ur servant did it for him, but he did not know; and (3) He did so himself, bu! 
forgot. In the first case, his prayer is not valid on the basis of consensus (ijma) The 
other two cases are discussed here. 

* according to the Hanafi view, the words of the verse “and you do not find wate? 
are to be read in their absolute or unqualified meaning. There is no qualification Z 
looking for water. ci 

TANG a conviction cannot be done away with doubt 

i [he evidence is predominant conviction. | 

“It may be referred to as 300 dhirā”. 
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inability (to find it). If he performs tāayammum befo 

demand, it Is valid according to Abū Hanifah (God KC int such a 
it is not binding on him to make such a demand on D FA because 
property. The two disciples maintain that he does not not y persons 
because water 15 usually given.” If the owner refuses Šie : F reward, 
except for a reasonable price, and he hās such a price, ta ķā it to him 
permitted to him due to the realisation of the ability He 4 sence is not 
obliged to bear an exorbitant burden as EET fi owever, not 
the requirement. God knows best. as eas 


* Accordin 

g to Abū 2 

ln nis View, ake Heaney al-Jassas, there is no difference between the two opinions. 

While the two Sti are tans od bless him) says, “When he is convinced about refusal,” 
è saying, "When he is convinced about getting it.” 





Chapter 5 


Mash (Rubbing) on Boots 


Mash (rubbing) on boots’ is permitted? by the Sunnah. The reports on 
this issue reach the level of mustafid, so much so that it is said: One 
who does not uphold this (the permissibility of rubbing over boots) 
is indulging in innovation,* but one who upholds it yet does not rub 


his boots following the general rule of its imposition will be considered 
rewarded. 


It is permitted for each state of ritual impurity that leads to wudū” 
(minor ablution) in case the worshipper wore the boots in a state of 
complete purification and then acquired ritual impurity. He (al-Oudūrī) 
qualified it with ritual impurity leading to wudū', because there is no rub- 
bing on boots after major impurity, as we will explain, God willing. He 
further qualified it with the acquisition of impurity subsequent to wear- 
ing because boots are a legal protection during the period of mash. If we 
permitted it with prior impurity—as in the case of a woman with irreg- 
ular bleeding, who wears them when the blood is flowing and then the 
time passes, as well as when the person who has performed tayammum 
puts them on and then sees water—the boots would (be something that 
does not prevent impurity, but something that) lead(s) to the ae 
of impurity. His statement, “wore the boots in a state of oe puri 5 
cation” does not convey the stipulation of “completeness” at the time 


e r E E m S 
"Made of light leather without heels. 
"To both men and women. bima bers. 
*Āhād—individual reports—reaching the level of mash hūr 4 Es em ate 
‘Mash over boots is related from about forty PEE NA Al-Zayla'ī, vol. 1, 162. 
them) according to some, and from seventy according to O ' 
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Ls 
"ng, butat the time of acquiring (subsequent) impurity, and that iş 
weaning but - view so that ifhe washes his teet, Wears the boots, then 
PES, TA ation anit subsequently acquires ritual impurity he is to 
apas fai the rubbing (nash). The reason IS that boots prevent the 
ans hi feet by hadath, therefore, PER IES g RA dt at the 
time of prevention 15 taken into account, so much so tha Ši F R cation 
was deficient at this time, the boots would become a puriher of hadath, 


It (mash over boots) is permitted to the resident for one day and one 
night," and to the traveller for three days and three nights, due to the 
words of the Prophet (God bless him and grant him peace), “The resident 
may rub over boots for one day and one night, while the traveller may do 
so for three days and three nights.” 


He said: The period commences after the acquisition of ritual impu- 
rity.’ The reason is that boots prevent the spreading of hadath, therefore, 
the period is reckoned from the time of the (first) prevention.” 


Mash is done on the outer part of the boots in lines drawn by the 
fingers beginning from the fingers towards the calf, due to the tradition 
of al-Mughirah (God be pleased with him) that “the Prophet (God bless 
him and grant him peace) placed his hands over his boots and traced 
them from the fingers towards the top in a single stroke of rubbing, and 
it was as if | could feel the effect of the rubbing on the boots of the Mes- 
senger of God (God bless him and grant him peace) in lines drawn with 
the fingers,” Thereafter, rubbing over the upper surface is certain (oblig- 
atory), so much so that it is not permitted (as an obligation) on the lower 
part," towards the back and the part covering the calf. As it goes against 


ee 
"Time for the period of mash commences here. 


"Most jurists have said that the period of mash is fixed, however, Malik (God bless 
him) said that it is not fixed. 
te is recorded by Muslim in his Sahih, Al-Zayla'ī, vol. 1, 174. 
lt does not commence from the time of wearing the boots, which is prior to the 
acquisition of ritual impurity, 
"After they were worn with complete purification. 


10 . a 1 x 42 
This tradition is gharīb, however, the traditions that come close to it are reported 


y mn Abi Shaybah and Ibn Mājah, Another tradition is recorded by Abu Dawud, Al- 
Zayla'ī, vol. 1, 180-81, 


by Etre Malik (God bless them) maintain, on the basis ofa tradition recorded 
Sunnah, bless him), that rubbing on the lower part as well as the upper part is ā 


= n n D - 


- — 
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the requirements of analogy (qij'as),'* all that has been explicitly stated by 
the shar’ (texts) will be adopted. Beginning from the tips of the fingers is 
recommended relying on a base and that is washing. 

The extent of the obligation of rubbing over boots is with three fin- 
gers of the hand." Al-Karkhi (God bless him) said that this pertains to the 
fingers of the foot. The first view, however, is sound taking into account 
the instrument of rubbing. 

Mash is not permitted on a boot in which there is a large tear through 
which three fingers of the foot are exposed. If it is less than this, rubbing 
is permitted, Zufar and al-Shafi'l (God bless them both) say that rubbing 
is not permitted even if it is less than three fingers, because the obligation 
of washing the exposed part makes the washing of the rest obligatory, 
Our argument is that boots are usually not free of minor tears and the 
people will face hardship in taking them off, but the boots are free of 
large tears and there is no hardship here. A large tear is one that uncovers 
up to three small fingers of the foot, which is correct. The reason is that 
the principle for the foot pertains to the fingers and three are a major 
part of it, thus they are treated as the whole. The consideration of the 
smaller fingers is by way of precaution, while the phalanges are not taken 
into account if they do not open up during walking. This extent of the 
fingers is taken into account separately for each foot with the tears in one 
boot being added, but the tears in both boots are not added. The reason is 
that tears in one of them do not prevent travelling with the other foot as 
distinguished from multiple impurities, because the person wearing the 
boots is bearing all of them. The uncovering of the private parts is a case 
parallel to that of impurity (in terms of adding up). 

Mash over boots is not permitted for the person who is under an 
obligation to bathe,' due to the tradition of Safwan ibn ‘Assal (God be 
pleased with him) who said, “The Messenger of God (God bless him 
and grant him peace) used to order us when we were travelling, that we 
should not take off our boots for three days and then nights due to the 
call of nature (urinating and defecating) or sleep, except in the case of 


Sn amy 

“It is reported that ‘Ali (God be pleased with him) said that if dīm were to be based 
upon ra'y, the lower part of the boots would be in greater need of mash. 

“He places the fingers of his right hand at the front of the right foot, and of the left 
hand for the left foot, and brings them up towards the calf close to the ankles, 

+The reason is that janābah entails the washing of the entire body, and impurity from 
the body has travelled to the feet, See, however, the note above on the same issue. 


j 
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(janabah). ane harm in taking the boots off, as dis. 


16 us there is ‘ ~ 
e impurity, because that is recurring. 


major impurity 
occur repeatedly, 


ret pare by each thing that annuls wudū', because it is part 
Masl is ann 


taken off, due 
E i annulled when the boots are 1 off, to 
of wadi’, and piene to the foot when the preventive barrier js 
the sirdi O se, the taking off of one boot, due to the difficulty of 
its sini and rubbing in one function.” Likewise, the passage 
combinin 


of the period, due to what we have narrated," | | 
When the period is over he is to take off his boots, wash his feet and 
d he is not required to repeat the rest of the ablution (wuda’),9 
ani "he takes off his boots before the end of the period, because on 
E aa ots the prior hadath spreads to the feet, as if he did not 
ule for removal of boots is established by taking out the 
because it is not taken into account for purposes of 
the coming out of a major part of the foot, and this is 


taking off the bo 
wash them. The r 
foot up to the calf, 
mash. Likewise, by 
the sound view. | 

A person who commences with mash, while he is a resident, but 
travels before the completion of a day and a night, is deemed to have per- 
formed mash for three days and nights acting upon the absolute meaning 
ofthe tradition, and because the rule pertains to time. The end of the time 
is taken into account, as distinguished from the case where he completes 
the period for residence and then travels as the impurity has spread to the 
foot, and the boot does not eliminate impurity.” 


If he becomes a resident while travelling, he is to take off his 
boots after completing the period for a resident, because the exemption 
granted for the journey does not remain without it. If he has not com- 
pleted it, he should do so, because this is the period of residence, and he 
is a resident. 


"It is recorded by al-Tirmidhī, al-Nasā'ī and Ibn Mājah. Al-Zayla"ī, vol. 1, 182, 

"There is an indication here that the legality of mash is based upon hardship. Hard- 
ship occurs in something that happens repeatedly, and that is hadath not janābah. 

"The washing of feet. 

“This is the tradition that fixes the period of mash for the resident and the traveller. 

"This is based on a report from Ibn ‘Umar (God be pleased with him) as well as on 


reports from other Companions (God be pleased with them). 
It only prevents it, 
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He said: If a person wears jurmūq™ over the boots, 
mash over them. Al-Shāfi ī (God bless him) disagrees saying: A substi- 
tute cannot have another substitute. Our evidence js that “the Prophet 
(God bless him and grant him peace) performed mash over Jurmugs”™ 


and because they are a follow-up for boots in use and Purpose, there- 
is a substitute of the 


fore, they become like boots with two layers, which 
foot and not of boots.” This is different from the case where he wears the 


he is to perform 


jurmiigs after acquiring minor impurity, because the hadath has spread 


on to the boot and cannot spread to another thing. If the Jurīmūgs are 
made of kirbās,** it is not permitted to do mash over them, because they 
do not amount to a substitute for the foot, unless the moisture has spread 
to the boots. 


It is not permitted” to perform mash over socks ( jawrabayn) accord- 
ing to Abū Hanifah (God bless him) unless they are made of leather or 
are shod.** The two jurists said that it is permitted if they are of a thick 
material and not porous, due to the report that “the Prophet (God bless 
him and grant him peace) performed mash over his socks?” and because 
it is possible to walk in them if they are thick, and this is a sock that 
sticks to the calf without being tied to it with anything, thus, it resembles 
the boots. The Imam (Abū Hanifah) argues that they are not the same 
as boats, because it is not possible to walk continuously in them, unless 
they have soles, and that is the interpreted implication of the tradition. It 
is also reported that he retracted his opinion in favour of their view, and 
the fatwa today is on this. 


It is not permitted to perform mash over a turban (‘imamah), 
hood/cap (qalansuwah), veil (burgu') and gloves (guffāz), because there 
is NO hardship in taking off these things and the exemption has been 
granted to avoid hardship. 


Se a 
“Regular boots worn over light leather boots that do not have heels. 


"It is recorded by Abū Dawid as well as by al-Hakim, who termed it sahih. 

That is, we do not accept that itis a substitute of a substitute. 

"White cotton fabric. 

“Some of our jurists have stated that it is not permitted to perform mash over slippers 
(na'layn). 

"Like the khuffayn (boots). 

“It is related from al-Mughīrah ibn Shū'bah, Abū Musa and Bilal (God be pleased 
with them). The tradition by al-Mughīrah ibn Shu'bah (God be pleased with him) is 
recorded by the compilers of the four Sunan. Al-Zayla'ī, vol. 1, 184. 
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lint (jabā'ir) even when jt 
h over plaster/spiin 

) dit (IS wudū'. The reason ts that awh hy Ne 
has been tee wt Phi peace) did so and ordered Ali (God be pleased 
bless him and gran o. Further, the hardship tn this case is greater than 
with him) to do so to an boots. It is, therefore, better to legislate mash 
the hardship in Wee reater part of it as sufficient. This is stated by al- 
deging rubba in and he did not limit it with time as no text js 

Hasan (Go | 
+ > time. : 
related with respect to tim healing mash is not annulled,» 

. ff without proper Lay 
If the splint «ez Lo and mash is like washing for what is beneath 
because the caus y is present, If the splint falls off without healing, 
it ag long as the A to the passing away of the cause. If this happens 
mash is Mi x ray again as he is now able to offer the principal 
Sen she NON of the objective through a substitute. God 
act p 


knows best. 


It is permitte 


"These are two traditions, The tradition about mash by the Prophet (God bless him 
and grant him peace) is recorded by al-Dar'qutni, Al-Zayla‘i, vol. 1, 186. 


; dit difference between mash over boots and jabā'ir is that there is no fixed time for 
the Jabā'it. 


Chapter 6 


Menstruation and Extended/Irregular Bleeding 


The minimum period for menses (hayd) is three days and their nights. 
Whatever is less than this is irregular bleeding (istihādah). This is based 
upon the words of the Prophet (God bless him and grant him peace), 
“The minimum period for hayd in the case of a virgin girl or deflowered 
woman is three days and accompanying nights, while the maximum is 
ten days.” This is proof against al-Shāfiī (God bless him) who fixes it at 
one day and night. From Abū Yūsuf (God bless him) it is reported that 
it is two days, and the excess of the third day amounts to treating the 
major part (two days plus) in place of the whole. We would say that this 
amounts to reducing a number stated in the shar‘ (texts). 


The maximum period for it is ten days and their nights, while the 
excess is extended bleeding (istih@dah), due to what we have related and 
it is proof against al-Shafit (God bless him) in determining the maxi- 
mum to be fifteen days. Thereafter the excess and less (than three days 
and nights) amounts to istihadah (extended/ irregular bleeding), because 


the numbers in the shar‘ (texts) do not permit the association of other 
numbers with them.” 


'It is related from a number of Companions (God be pleased with them). Some of 
the traditions are recorded by al-Dar’qutni. Al-Zayla'ī, vol. 1, 191. 

"The rule according to the jurists, adopted in usūl al-fiqh, is that where the texts 
specify numbers, as in the case of zakāt, diyat, and the nisab in other matters, analogy 
cannot be adopted, and the numbers prescribed are to be followed strictly as a matter 
of ritual obedience. There are scholars today, who say, for example, that 100 camels for 
diyah was followed on the basis of custom, so we should fix it today at any number we 


like according to our times. Such persons neither understand the meaning of custom in 


Islamic law nor do they understand usūl al-figh. 
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J fluid that a woman sees during the 
-oloure | avr 
The red, yellow dark colou until she sees pure white. ie Yusuf 
i rui sd j 

od of menses 15 menst ‘ear coloured fluid 15 not menstruation, 
yer sis € that if it had been from the 
Ka ; ave come after th 
except when it “he dark colour would have come after the clear 
terus, the emergenes oft + “that ‘A’ishah (God be pleased 
l e ' zi . 7 . 

ad. The urists Fe ite as menses?” This i 
period. The two J hatever WAS other than pure white as ša his is 
with her) deemed wha AE The mouth of the uterus is inverted, 
not known € st like a pitcher that has a hole 
hereon As for the greenish fluid, the correct vis 15 ka if the 
at the bottom: h has periods, it is menstruation and it 1s to be deemed 
woman is one W ig diet. If the woman is old (beyond the age of menses) 

: iet. ku | 

to be so due to ba than the greenish fluid, it is to be deemed to be 


S -ee other | 
and does not see i | | viki Kā 
due to disturbance in the uterus, and not menstru 


i inguishes the liability of the menstruating woman 
for Mena ad prohibits fasting for her.* She is to ae bd; of kā 
(delayed performance); but is not to offer prayer as gadā i 3 i ased 
on the report of ‘A'ishah (God be pleased with her) in w ich she said, 
“During the period of the Prophet (God bless him and grant him peace) 
when one of us entered the period of purification after her menses, she 
would fast by way of gadā but not salāt,” because In offering prayer as 
gadā” there is hardship as it becomes doubled, while there is no such 


hardship in fasting by way of gadā h 

She (the menstruating woman) is not to enter the mosque. Like- 
wise, the person who has acquired major impurity (the junub), due to 
the words of the Prophet (God bless him and grant him peace), "1 do not 
declare the mosque as lawful for the menstruating woman, nor for the 


lt is recorded by Imam Malik (God bless him). Al-Zayla’T, vol. 1, 193. 

‘The legal effects of hayd are twelve. Eight of these are common with nifās (postné 
tal bleeding) whereas four are specific to hayd. The eight common effects are the giving 
up of prayer without qada’ giving up of fasting with qada’; prohibition of entering the 
mosque; prohibition of performing tawāf; prohibitition of reciting the Qur'an; prohi- 
“rah of touching the mushaf without the ghilāf; prohibition of intercourse; and the 
aise. of bathing upon termination of bleeding. The four that are specific to hay : 
sou rates bl aie the vacation of the womb; the attainment of puberty (bulūgh); 
‘It is record 4 pangibing between the sunnah and bid'ah forms of divorce. 
corded by all the six sound compilations. Al-Zayla‘l, vol. 1, 193. 
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junub." In its unqualified meaning it is a proof against al-Shāfi ī (God 


bless him) who permits this for purposes of crossing over and as a pas- 


sage way. 


She is not to circumambulate the Bayt (al-Ka‘bah). The reason is that 
the circumambulation is within the mosque. 


Her husband is not to have sexual intercourse with her due to the 
words of the Exalted, “So keep away from women in their courses, and 
do not approach them until they are clean.” 


The menstruating woman, the junub and one having postnatal 
bleeding are not to recite the Qur’an, due to the words of the Prophet 
(God bless him and grant him peace), “The menstruating woman and 
the junub are not to recite anything from the Qur'an.” This is a proof 
against Malik (God bless him) in the case of the menstrualing woman. 
The tradition in its absolute meaning includes what is lesser than the 
implication of the verse (like recitation of a single ayat) and is, thus, a 
proof against al-Tahawi in permitting it.” 


They are not to touch the mushaf (the Qur’an in a cover), except 
one wrapped in a ghilaf (wrapper) nor to hold a dirham in which there 
is a surah (āyah: verse) engraved except in a purse. Likewise, a person 
who has acquired minor impurity is not to hold the mushaf except by 
its wrapper. This is due to the words of the Prophet (God bless him and 
grant him peace), “No one besides the person in a state of purification 
is to touch the Qur'an.” Further, minor impurity and major impurity 
have both spread to the hand, therefore, they are equal with respect to 
touching, Janābah, however, has spread to the mouth, but not so hadath, 
therefore, they differ with respect to recitation, The wrapper is one that 
envelopes it and is different from what is attached to it, like bound leather, 
which is the correct meaning. Touching it with the sleeve is considered 





“It is recorded from ‘A’ishah (God be pleased with her) by Abū Dawid, and from 
Umm Salamah (God be pleased with her) by Ibn Majah. Al-Zayla'ī, vol. 1, 193-94. 
"Our'ān 2:222 
i “It is related from Ibn ‘Umar (God be pleased with him) by al-Tirmidhi, and from 
Jābir (God be pleased with him) by al-Dār'gutnī. Al-Zayla'ī, vol. 1, 195. 
What is lesser than the implication of the verse. 
It is related from a number of Companions (God be pleased with them) by al- 
Nasa’i, al-Dār'gutnī and others. Al-Zayla'ī, vol. 1, 196-98. 
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e sound view, as it is subservient to it as distin- 
he shari'ah” for which an exemption has been 
osuished from books on the : by the owners due to the inherent 
j ching with the sleeve DY | I 
created for touct $ . delivering the mushaf to minors, because 
necessity, There 's šā a Sean of loss with respect to the mem- 
in denying ds sari. eae them to maintain purification (all the 
rats ae dship for them. This is the sound view. | | 
ime) crea When bleeding stops after menstruation in a period that 
i Be saia Ft < having sexual intercourse with her is not lawful 
5 as $ re sala a belts The reason is that the blood tlows sometimes 
aryl a other times. lt 15, therefore, necessary to have a bath so that 
ceasing of the blood is strengthened.” x | 

When she does not take a bath" and a minimum time of prayer has 
passed over her, an amount of time in which she could have taken the 
bath and pronounced the tahrimah, it is lawful to have intercourse with 
her. The reason is that prayer has become due from her as a liability, 
therefore, she has legally attained purification. 

If her bleeding ceases in a period that is less than her usual course 
though more than three days, the husband is not to approach her until 
the time for her normal course is over even if she has taken a bath, 
The reason is the flow of blood usually recurs during the normal course, 
therefore, precaution is better. 

If the bleeding ceases after ten days, it is permissible to have sex- 
ual intercourse with her before her bath. The reason is that menstrua- 
tion does not exceed ten days, however, it is not recommended prior to 
bathing due to the emphatic prohibition of recitation (in the verse that 
implies bathing), 

If a period of purification (cessation of blood) intervenes between 
two periods of flowing blood within the period of menstruation,” then 
it is treated like the continual flow of blood. He (the Author—God be 
pleased with him) said: This is one of the two narrations from Abū 


disapproved, which is th 


"That is, books on figh and hadīth. An exemptiori has been created for them of 
touching them with the sleeve. This indicates that it is disapproved to touch these books 
without purification. 


xy is, less than ten days when the lesser number is her usual period. 
ough it is possible that the blood will flow again. 


“Even when ten da l 
ys of menstruation have 
"That is, ten days. tē 
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Hanifah (God bless him). His reasoning is that the continu fl 
blood throughout the period of menstruation is not a onini rte ķi 
consensus (ijntā'), thus, its commencement and termination is tak ite 
account as in the case of the scale (nisāb) in zakāt”* It is re zied kam 
Abū Yūsuf (God bless him) and it is also the second ee from Ksi 
Hanīfah (God bless him) where it is said that it was his last view (on the 
issue) that if the intervening period of purity is less than fifteen days, it i 
not to be separated (from menstruation) and the entire period is aia 
as the continual flow of blood, for it is a false period of purity and is 
assigned the rule of blood, The adoption of this opinion provides ease 
and its details are available in the Book of Hayd (by Imam Muhammad) a 

The minimum period of purity (after menstruation) is fifteen days 
This is how it has been transmitted from Ibrahim al-Nakhat (God be 
pleased with him)," and it cannot be known except by reliance upon 
texts. There is no limit for the maximum, because it may extend + a 
year or two years and cannot be determined by estimation, except when 
blood comes with a regularity, in which case there is a need for fixing the 
normal course. The details are to be found in the Book of Hayd. 

Bleeding for a woman with extended bleeding” is like a permanent 
nosebleed, which does not prevent fasting, prayer or sexual intercourse, 
due to the words of the Prophet (God bless him and grant him peace) 
“Perform wudu' and pray even if the blood drips on to the mat?” When 
the rule for prayer has become (known through the tradition), the rule 
for fasting and sexual intercourse is known (as a consequence) on the 
basis of ijmā' (consensus). 

If the bleeding exceeds ten days and she has a known normal course 
that is less than ten days, she will rely on the days of her normal course, 
and what is in excess of that is extended bleeding, due to the words 
of the Prophet (God bless him and grant him peace), “The woman 
with extended bleeding gives up prayer during the days of her normal 


= tn ee ae 
„The minimum amount should be held at the beginning of the hawl and at its end. 
The baok was rewritten as a comprehensive treatise by Imam al-Sarakhsi and is part 
of al-Mabsūt. 


K 

"He was one of the Tābi'ūn and an outstanding jurist who had a tremendous influ- 
ence over the Hanafi school. 

i 

*Such a woman will be one who has attained puberty with this problem or one who 


developed the problem later. In either case, her period will be determined according to 
the description in the next issue. 


“It is recorded by Ibn Mājah. Al-Zaylafī, vol. 1. 199. 
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category of the days th with extended bleeding, then her menstrual 
them: Tf she ner ģ ; +; month and the rest is extended bleeding. As we 
period is earn eo enstruation (on the basis of law) it cannot move 
Ie TR due to doubt. God knows oe 
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course. 
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leeding, the person with incontinence of 
The Ce! degli and a ulcerous wound, are to perform 
nua rā eih prayer timing and are to pray with this wudū' at that 
dāki any of the obligatory and supererogatory prayers they like.” Al- 
Shāfi ī (God bless him) said that the woman with acenges bleeding is to 
perform wucdū for each obligatory prayer (maktūbal), 3 due to the words 
of the Prophet (God bless him and grant him peace), the woman with 
extended bleeding is to perform wudii’ for each prayer.” The reason js 
that her purification is acknowledged as a necessity for the performance 
of obligatory prayers and after such performance the purification does 
not remain, We rely on the words of the Prophet (God bless him and 
grant him peace), “The woman with extended bleeding is to perform 
wudū for each prayer timing”* which is the meaning in the first tra- 
dition.** because the character lām is applied ta mean time. When it is 
said, “I will come to you for (by) the salāt of zuhr; it means the time of 
zuhr, The reason is that time stands in place of performance, therefore, 
the rule (hukm) turns on it. 
When the time of the prayer has passed, then wuda’ stands annulled 
and they are to renew the wudu’ for the next prayer. This is the view 
according to our three companions (God bless them). Zufar (God bless 


“There are different versions of this tradition. Some are recorded by Abu Dawid, 
al-Tirmidhi, Ibn Majah and al-Dār gutnī. Al-Zayla ī, vol. 1, 201. 
~ That is, all the prayers they wish to offer at that time. The wudū', thus, is for one 
timing. 
one supererogatory prayers follow these, so there is no separate rule for them. 
lt is recorded by Ibn Mājah in his Sunan. Al-Zayla'ī, vol, 1, 202. 


_ “This is gharib in the absolute sense. Al-Zayla'i quotes al-Tahawi to elaborate p 
issue, Al-Zayla'ī, vol. 1, 204. = 
"Relied upon by al-Shāfi ī (G 


3 d bless him). That is, this i eaning of the 
tradition relied upon by him. od bless him). That is, this is also the m 
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him) said: They are to renew the wudū' when it is time for 
prayer. 

If they perform wuda’ when the sun has risen their act is deemed 
valid for the obligation till such time that the time for zuhr has passed 
away.” This is the view according to Abū Hanifah and Muhammad (God 
bless them both), Abū Yusuf and Zufar (God bless them both) said that 
this purification is valid till the arrival of the time of zuhr.* The result 
of this disagreement is that the purification of the handicapped person 
becomes invalid with the passage of the time of prayer, that is, due to 
prior impurity according to Abii Hanifah and Muhammad (God bless 
them) and at the arrival of the prayer time according to Zufar (God bless 
him). According to Abū Yūsuf (God bless him) it becomes invalid due 
to either of these reasons. The benefit of the disagreement is not appar- 
ent, except in the case of the person who has performed wudū” prior to 
the declining of the sun, as we have stated, or even prior to the rising of 
the sun. According to Zufar (God bless him) the legal acceptance of the 
purification, despite the negating factor, is due to the need for perfor- 
mance. As there is no such need prior to the time, it is not to be accepted 
as valid. According to Abu Yusuf (God bless him) such need is confined 
to the time alone, (from its beginning to its passing) and is not to be 
deemed valid either before it or after it. The two jurists maintain that it 
is necessary to validate purification prior to the timing so as to enable 
performance as soon as the time arrives (especially where time is just suf- 
ficient for prayer). The passage of the time is an evidence of the going 
away of necessity, therefore, the impurity is acknowledged at this time. 

The meaning of time here is the time of the obligatory prayer. Thus, 
if the handicapped person performs wudū' for the ‘id prayer, he may pray 
zuhr with it as well according to the two jurists, which is the sound view,” 
because the ‘d prayer is of the same legal status as the duha prayer. If 
such a person performs wud’ once for zuhr at its time and again within 
its time (zuhr) for ‘asr, then according to the two jurists he (she) is not to 


(the next) 


* This rule elaborates the point of disagreement in the previous issue, The disagree- 
ment appears vague in the previous issue. 

“Fakhr al-Islam was of the opinion that neither Zufar nor Abu Yūsuf (God bless 
them) held this view, In other words, all the jurists held the unanimous view about the 
validity of purification till after the passing of the time of zuhr. 

This is to counter the view of those jurists who maintain that the time for an oblig- 
atory (wājib) prayer has passed. 
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6.2 Nīrās (POSTNATAL BLEEDING) 


3 ing childbirth. The reason is 
stacis th a that comes out” following ¢ birt 
N ifas n ER Dee rhe wana of the womb bringing out blood or 
res ming of the emergence of life in the sense of a child or blood. 
the mei 


n sees initially or during childbirth, 
aS elapse child, is deemed istthadah, even if this is 
tē sites S (God bless him) said that it is menstrual blood on 
is y of nifas, as both flow from the uterus, Our argument is that 
due to pregnancy the mouth of the uterüs is sealed, this i$ a k 
nifas appears after its opening, following the birth of i ene . It is z 
this reason that nifas appears even when part of the child™ has emerges 
according to Aba Hanifah and Muhammad (God bless them), because 
the womb is opened and the blood oozes out. 





Of zuhr, He has formulated the issue to indicate that there is no intervening periód 
of time between the passage of the time of zuhr and the beginning of the time of bah 
one follows the other immediately. The report of ‘Asad ibn ‘Amr from Abū Hani 
(God bless him) that when the shadow of a thing is equal to the thing itself, the time 0 
zuhr has passed away, but the time of ‘asr has not yet begun, is not a sound report. 5 

"This would indicate that the emergence of blood is a condition. There are repo 
from the jurists that the mere delivery of the child is sufficient for this status. a 

"Some commentators maintain that it would have been better if he had used He 
words “that comes out of the vagina,” so that the blood coming out of another places! > 
some reason, is not included. In both forms, the statement would admit the Caesāriā 
section in which the postnatal bleeding is through the vagina. 


add art” 
“Reports from Abū Hanifah (God bless him) vary with some saying "a greater P 
and others “one-half” and so on. 


a — —— 
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child and the woman is said to be one under 


of it a slave girl is deemed umm al-walad a 
nate due to it. 


| (developed) features is 4 
going nifas. Further, by virtue 
nd ‘iddah is deemed to termi- 


There is no minimum period? for nifas, 
it is am indication that the blood is emergi 
extended period (like three days) is not nee 
as is the case with menstruation. 


because the child preceding 
ng from the womb, thus, an 
ded to indicate that this is so 


The maximum period for nifās is forty days and what is in excess 
of this is deemed extended bleeding. This is based on the tradition of 
Umm Salamah (God be pleased with her) that “the Prophet (God bless 
him and grant him peace) fixed a limit of forty days for a woman with 
postnatal bleeding.” It is a proof against al-Shāfi ī (God bless him) who 
determines it to be sixty” 

If the blood flows for more than forty days, where the woman has 
given birth before this and her period of nifas is known, the number of 
days will be deemed to be what is usual for her,* as we have explained 
in the case of menstruation. If her period is not known then her nifas is 
forty days from the commencement as it is possible to deem all forty as 
nifās. 

If she gives birth to two children through a single pregnancy (twins), 
then, her ttifās is to be reckoned from the birth of the first child, accord- 
ing to Abū Hanifah and Abū Yūsuf (God bless them) even if there is a 
gap of forty days between the two births. Muhammad (God bless him) 
said that it is to be reckoned from the birth of the second child, which is 
also the opinion of Zufar (God bless him), because the woman is still 
pregnant after delivering the first child, therefore, she is not deemed to 


“Undeveloped, 


‘This is by agreement of our jurists. If postnatal bleeding ceases, a short while after 
childbirth, it is obligatory for her to fast and pray after bathing. This has been mentioned 
expressly by Fakhr al-Islam in his al-Mabsit. 

"It is recorded by Abū Dāwūd, al-Tirmidhi and Ibn Mājah. Al-Zayla’i, vol. 1, 204. 

"This is based on a report from al-Awza‘l, who said that there was a woman who 
Witnessed nifas for sixty days. 

"The blood in the remaining days, if any, will be istihadah, | l 

Legally, these are two children between whose brith there is a gap of less than six 
months. | a J 

"Abū Yūsuf (God bless him) is reported to have said that there is no rtifās tor her due 
10 the second child; she is to bathe when she delivers and pray, 
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Chapter 7 


Impurities and their Cleansing 


The cleaning’ of impurities’ from the body of the worshipper, his dress 
and the place where he will pray,’ is obligatory due to the words of the 
Exalted, “And your garments keep free from stain.”* The Prophet (God 
bless him and grant him peace), said, “Peel it off, then scratch it and then 
wash it off with water; the stain does not affect you.” If purification of 
the dress is obligatory, due to what we have related, it becomes obligatory 
for the body and place of prayer. During prayer utilisation covers all these 
things. 


"That is the elimination of actual impurities. After dealing with legal impurities 
(hukmiyyah) and the methods of ablution, he now addresses real najāsah, that is, 
hagīgiyyah and its cleansing. The cleaning of these impurities from the objects of purifi- 
cation is a condition of prayer. The objects of purification are the body of the worship- 
per, his clothes and the place where prayer will be offered. 

*He uses the words anjās and najāšah. Anjas are both legal and real, that is, 
hukmiyyah and hagīgiyyah, however, here he is concerned with real impurities, 

‘The place of prayer essentially means the place where the worshipper will stand. 
The cleaning of the place where the prostrations will take place is also stipulated in a 
narration of Muhammad from Abii Hanifah (God bless them), because these are also 
a rukn of prayer like giyam. According to a narration from Abū Yusuf (God bless him) 
the cleanliness of the place of prostrations is not essential, because prostrations arè per- 
formed with the nose, and the tip of the nose is less than the size of a dirham. The 
two jurists maintain that cleanliness is stipulated, because prostrations are made on the 
forehead. These narrations do not conform with what is narrated in al-Hidayah. In the 
description of salāt, the two jurists (Muhammad and Aba Yusuf) maintain that it ıs not 
proper to prostrate on the nose alone, except due to an obstacle. 

4Our'ān 74: om 2 

*It is sharib with these words, “the stain does not affect you,’ but a similar tradition 
is recorded by all the six sound compilations. Al-Zayla't, vol. 1, 207. 
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í f impurities is P ibly be removed, like vinegar 

purification which they can poss t when squ 

h ia such liquids that pees 5 God nice aoe 
d rose water, and other Hanīfah and Abū Yūsuf (God bless them). 

an ding to Abū f (God bless them) said that it is not per- 


„Shāfi ī s . 
far and E sd eason is that a liquid becomes impure after 
h water. rity andan impure substance does not lead to 
mpu 


has been given up due to necessity in 
purification, ace ares argue that a liquid uproots and the 
the case of water. jue ta the “llah (underlying cause) of uprooting and 
ability to purify is ons gue to close contact and when the particles of 
removal. Impurity p is left in a state of purification.” The response of 
impurity end the o A istinction is to be made between the dress and the 
the Book is that R of Abū Hanīfah (God bless him) and one of two 
body. This h ne ee Aba Yasuf (God bless him). In another view from 
He adage between them and does not permit purification of 


the body except with water. | 

if the boot” is soiled with impurity that has a pony like dung, fae- 
ces, blood or sperm and dries UP, it will become valid” if it is rubbed on 
soil This is based on istihsān. Muhammad (God bless him) said that it 
is not valid, and this is based upon analogy, except In the case of sperm,” 
because something sticking to the boot is not eliminated by dryness and 
rubbing as distinguished from sperm, as we will mention. The two jurists 
rely on the words of the Prophet (God bless him and grant him peace), 
“If there is filth on them, he is to rub them on the soil for the soil is a puri- 
fying element for them.”™ Further, particles of impurity do not penetrate 
leather due to its density, except a little; they are then absorbed back by 


Muhammad, mM 


mitted except wit | 
first contact with the ! 


"These words exclude the urine of animals whose meat is consumed. 

"From the substance in which they are borne. 

‘On the basis of texts. 

"That is, we agree that it becomes impure on first contact with najāsah, but when 
the najasah is removed the thing becomes pure. 

"And whatever is in the same meaning. 

Pure for permissibility of prayer. 

“Exemption fram the words “not valid.” 


_'Itlsrecorded from ‘A’ishah, Abū Hurayrah and Abū Sa'īd al-Khuri (God be pleased 
with them) by Abū Dāwūd. Al-Zayla‘i, vol. 1, 207-209. 
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the body on drying. Thus, when they are removed, whatever 
also removed." 


In case of their being moist,” it is not permitted, until he (the wor- 
shipper) washes it (the boot). The reason is that rubbing on the soil will 
increase it (the area) and not purify it. It is reported from Abū Yūsuf (God 
bless him) that if he rubs it on the soil till no effect of impurity is left, it is 
deemed pure due to widespread need and the unqualified implication of 


the related report, and this is the view upheld by our jurists (Masha ‘kh, 
God bless them). 


If it is soiled by urine, and it dries up, it is not permitted to use 
it unless it is washed. Likewise anything that is not solid (has a con- 
crete body), like wine, as the particles are dissolved in it and there is no 


absorbent that can absorb these particles, It is said that the accompanying 
sand and ashes provide a body to it. 


In the case of a dress, nothing but washing validates it even if it has 
dried up, The reason is that due to the porous texture of the dress, most 


of the particles of impurity are absorbed in it and are n 
by washing. 


is in them is 


ot taken out except 


Mani (sperm) is an impurity whose washing is obligatory when it is 
moist. When it dries up on the dress, rubbing it off validates it,'* due to 
the words of the Prophet (God bless him and grant him peace) to ‘A’ishah 
(God be pleased with her) “Wash it if it is moist and rub it off if it has 
dried up,” Al-Shāfi'ī (God bless him) said, “Mani is pure.” The proof 
against him is what we have related. The Prophet (God bless him and 
grant him peace) said, “The dress is washed due to five things”...and 
among these he mentioned mani." If it sticks to the body, our jurists 
(mashā ikh, God bless them) said that it is purified by rubbing off as 
widespread necessity is acute in this case. It is narrated from Abū Hanifah 
(God bless him) that it is not purified except by washing as body heat acts 
as an absorbent, therefore, the particles do not return to the solidified 
body (of the fluid). Further, it is not really possible to rub the body. 


‘And that is najasah. 
hat is, dung, faeces, blood and so on. 
mn the basis of tstihsān. 
sā 4 x Rant in these words. Al-Dār'gutnī has recorded a similar tradition. Al-Zayla'i, 


IBr,; 
It is recorded by al-Dār'gutnī. Al-Zayla’t, vol. 3, 210, 
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disappears, tt F r not permitted, because the removing factor™ is not 
net wee sets it is not permitted to perform tayammum with 
fund; rat ti and of the Prophet (God bless him and grant him 
st "ki, urification of land” is by its drying up." Tayammum, 
ve tted with it, because the purity of clean soil is a duty 
laid down as a condition by the text of the Qur'an ip ) „and it can- 
not be rendered on the basis of what is laid EDDY t pira ition. | 
Prayer is permitted with heavy (enhanced) > RPUFRĪY Up tq the size 
of a dirham, or what is less than that, like blood, urine, wine, chicken 
droppings and the urine of donkeys, but it is not permiar if the impu- 
rity is in excess of this. Zufar and al-Shah i (God b ess them) said that 
impurity whether it is more OT less is the SANE, because the text that has 
laid this down has not made a distinction.” Our argument is that itis not 
possible to avoid a little impurity and, therefore, it is to be waived. We 
estimated this to be up to the size ofa dirham comparing it to the passage 
that is the object of istinja’. Thereafter, the consideration of the size of 
the dirham is reported to be on the basis of the thickness of the back of 
the joints on the hand according to the sound report. It is also reported 
with respect to weight where the larger dirham is a mithgal, therefore, it 
is impurity up to one mithqāl. It is said, after combining these two esti- 
mates, that the first is for thin impurity, while the second is for thick 


i” 


peace), | 
however is not perm! 


"Applies to the polished parts. If a sword is engraved, it can be cleaned by washing 
alone. 

"Not necessarily due to the sun. 

"This is the crucial factor: colour and smell, 

“Water, that is, washing. 

= Zakat of the land. 

It is gharih with these words. It is recorded by Ibn Abi Shaybah. Al-Zayla"ī, vol, 1, 
211. : 

* Najāsah is of two types: heavy or enhanced and light. Heavy, according to Abu 
Hanifah (God bless him), is one whose impurity has been laid down by the nass (text), 
like blood, and which is not a subject of conflict of texts. If another text opposes the 
impurity ofa thing, the najasah is deemed light. 

* Between less and more. 
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impurity. The impurity of these things is treated as enhanced as these 
were laid down by a definitive evidence.” 

If the impurity is lighter, like the urine of an animal, whose meat 
is eaten, prayer is permitted with it unless it exceeds one-fourth of the 
dress. This is reported from Abū Hanīfah (God bless him ), because the 
estimation in this is based on excess that is widespread, A fourth is asso- 
ciated with the whole in certain ahkam (rules), It is also reported from 
him that it is the fourth of the lower dress in which prayer is permitted, 
like the wrapper/trousers (mrzar). It is also said that it is the fourth of the 
part (of the dress) affected, like the tail and hem. According to Abū Yūsuf 
(God bless him) it is an area equal to the span of the hand by span of the 
hand. Such impurities are deemed lighter according to Abū Hanifah and 
Abū Yūsuf (God bless them), due to the occurrence of a disagreement 
about their being impure or due to conflict of two texts or two principles 
upheld by both. 

If the dress is soiled by faeces of horses or cattle to an extent that 
is more than a dirham, prayer is not permitted in it, according to Abū 
Hanifah (God bless him) due to a text that is laid down about its impu- 
rity, and this is the report that “the Prophet (God bless him and grant him 
peace) threw away dung saying this is filth (rijs or riks).”* This report was 
not opposed by another report, which established its enhanced impurity, 
while light impurity is established through conflict (of texts). 

The two jurists maintained that prayer will be deemed valid unless 
the impurity spreads. The reason is that ijtihad is valid in this case. This 
is what establishes its lightness in their view. Further, the reason is that 
there is a necessity in this as the roads are full of it and this argument is 
effective as far as light impurity is concerned, as distinguished from the 
urine of a donkey,” which is absorbed by the soil (on the road). We would 
say that necessity has operated once in the case of sandals with respect 
to light impurity so that they are purified by rubbing, thus, sufficient 
burden has been placed upon necessity.” There is no difference between 


BS as 
"The basis is the absence of conflict of texts., The Author clarifies this at the end of 
the next issue, as well ay the end of the following paragraph. 
“It is recorded by al-Dar’qutni in his Sunan. Al-Bukhari and others have declared it 
bātil. Al-Zayla'ī, vol. 1, 2, 
"This is in response to the assertion that the necessity in the case of the urine of a 
donkey is the same as that for its faeces, and you have held this impurity to be heavy: 
“Note the principle: necessity is estimated through its requirement. 
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} meat is consumed and 0 | : s 
als whose theni and agreed with Abū Hanifah (God 


als whose meat is not consumed, while he 
se of animals whose meat is con- 


anin 
him) distinguished between 
bless him) in the case of anim 


jurists in the ca 
avreed with the two jurists in t j 
zed It is reported from Muhammad (God bless him) that when he 


entered Rayy and saw the extent fo which people were exposed to it, he 
gave the verdict that even widespread excess will not prevent prayer, The 
scholars constructed an analogy for the slush in Bukhara on this, It is alse 
reported that he retracted at this time his opinion about boots as well? 

If the dress is soiled by the urine of a horse, it does not affect its 
purity, unless it is excessive, according to Aba Hanifah and Aba Yusuf 
(God bless them), According to Muhammad (God bless him), it does 
not prevent prayer even if it is excessive. The reason 15 that the urine of 
an animal whose meat is eaten is pure in his view, while it bears light 
impurity according to Abū Yūsuf (God bless him). The meat of a horse 
is consumable according to both. As for Abū Hanifah (God bless him), 
the lightness of impurity is due to the conflict of reports on the issue.” 

If the dress is soiled by the droppings of birds whose meat Is not con- 
sumed, to the extent that it is in excess of the size of a dirham, prayer is 
permitted in it, according to Abu Hanifah and Abu Yusuf (God bless 
them). Muhammad (God bless him) said that it is not permitted. It is 
said that the disagreement is about impurity, while it is also said that it is 
about the extent, which is the sound view. Muhammad (God bless him) 
says that impurity is deemed light due to necessity and there is no neces- 
sity due to the absence of such birds in human habitations, therefore, it is 
not to be deemed light. The two jurists argue that they send their drop- 
pings from the air and it is difficult to adopt preventive means against 
them, thus, the necessity is established. If the droppings fall in utensils, it 
is said that the utesnsils are rendered impure, but it is also said that they 
are not as it is not possible to protect such utensils from the droppings. 

If it is soiled by the blood of fish or the saliva of a mule or a donkey, 
to an extent that is in excess of the size of a dirham, prayer is deemed 
valid in it. As for the blood of fish, it is not blood as verified, and is, 


a. < S i 
F With respect to the well know 
purified by rubbing on soil, 
“But disapproved due to the high status of the animal, as has preceded, 


“A conflict of reports is the basis fi ‘agri od , 
conflict, the impurity is heavy. is for declaring Impurity light. When there is no 


n narration about boots from him that they are not 
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not impure. It is r ve 
therefore, ie septs arii from Abu Yusuf (God bless him) 
that he consi mpure when it is excessive and s reads all 
over. The saliva of a mule or donkey is overlooked because tī S 
aLa t ; ere is a 
doubt about its impurity and doubt cannot render impure what is 

If urine is splashed/(sprayed) on to it to the extent of the eye ofa aoe 
dle, then, this is of no consequence. The reason is that it is not possible 
to prevent this, 

He said: Impurity is of two kinds: visible and invisible. The purifica- 
tion of that which is visible is the removal of its substance. The reason is 
that the impurity has affected the subject-matter to the extent of its sub- 
stance, and is removed by the removal of this substance. Except that some 
of its effect may remain and this is difficult to remove. The reason is that 
hardship is to be repelled. This indicates that washing is not stipulated 
after the elimination of the substance, though there is a discussion about 
things that can be eliminated with a single washing. 

The purification of invisible impurity is through washing till the per- 
son washing is convinced that the object is purified. The reason is that 
repetition (of washing) is necessary to expel the impurity. The person can 
never be certain about such elimination, therefore, preponderant convic- 
tion is taken into account, as in the case of seeking the giblak. The jurists 
limited washing to three, as conviction is attained through this. The out- 
ward cause has been made to stand in the place of actual cleansing to 
create ease. This is strengthened through the tradition about the person 
waking from his sleep.*? Thereafter it is necessary to squeeze the mate- 
rial with each washing according to the Zahir al-Riwayah, because this is 
what causes the expulsion of impurity. 


71 IsTINjA’ 


Istinja’ is a sunnah,” because the Prophet (God bless him and grant him 
peace) practised it persistently.3* 

It is permitted with stones, or with what stands in its place, by rub- 
bing till the object is cleansed. The aim is cleansing, therefore, it is the 
aim that will be taken into account. 


a which it is mentioned that he is to wash them thrice. 

„According to al-Shāfi'ī (God bless him) it is an obligation. se 

„There ate traditions on the issue and among them are those recorded by al-Bukhārī 
and Muslim, Al-Zaylaī, vol, 1, 210. 
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: i r prescribed for it. Al-Shafi' (God bless 
iat sap ee on oe to the words of eae (Go d 
t him peace), “Perform istinja , WI ree § ones; 3 

bless him a gran 4s of the Prophet (God bless him and grant him 
kā is a saitā uses stones for cleansing should use an odd num- 
peace), tn eee w this, does good, but if one does not, then, there js 
ber. One ti ea amber may be one; and the interpretation he has 
elas si he has related may be rejected on the face of it, because jt 
à ET performs istinja’ with a stone that has three sides, and 

this is so by consensus (ijmā”). 

Washing with water is preferable due to the šā of kt Saaie "Ih 
‘tare men who love to be purified, and God ave $ tēti ad i make them- 
selves pure,” that were revealed about people who followed up a ereng 

by stones with washing with water. Thereafter, it isa ee prac- 
tice (adab) and it is said that it 1s 4 required practice (sunnah) in our 
times. Water is to be used (repeatedly) till the person is convinced the 
location stands purified. This is not to be limited with a number, unless 
a person is psychologically averse to 1t, then, in his case it is limited to 
three; and it is said up to seven times, 


If the impurity has spread beyond its outlet, purification is not valid 
unless it is with water, though in some manuscripts (of the books relied 
on)* the words are, “except with a liquid.” This establishes a difference in 
reports about the purification of the private parts with things other than 
water, as we have explained. The reason is that rubbing does not remove 
it, however, it is deemed sufficient for the location of istinjā”, therefore, 
rubbing is not allowed beyond it. Thereafter, a limit on the number of 
times is taken into account for a liquid used for the area beyond the 
location of istinja’ according to Abū Hanifah and Abū Yusuf (God bless 
them), due to the consideration of this location ceasing to be effective. 
According to Muhammad (God bless him), this is done by including the 
location of the istinja’, as in the case of other locations. 


-R 
“It is recorded by al-Bayhaqi in his Sunan, and also by al-Dār'gutnī. Al-Zayla‘i, vol. 
ty 214-15, | 


it is recorded b 
Qur'an 9:108 
"That is, manuscripts of Mukhtasar al-Oudūrī. 


y Abū Dawad and lbn Mājah. Al-Zaylaʻī, vol. 1, 217. 
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the Prophet (God bless him and grant h hand, because 
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eo aaa i ‘i, 
“The traditions on the issue are recorded by all the sound compilations, Al Zayla'ī 
vol, 1, 219, 
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Chapter 8 
Prayer T imings 


The first’ timing of the fajr (morning prayer); is the rising of the second 


dawn, which is whiteness that spreads horizontally in the horizon, while 


THe has given precedence to the fajr (morning) prayer for discussion. In a tradition, 
the zuhr prayer has been mentioned first as that is the first prayer during daylight. 

The word mawagit, plural of migat, has been translated as timings. The term migāt 
means the determination of something in terms of time and place, Hence, the mtiqat for 
hai. 
| "T he word salāt literally means “prayer, supplication.” It is given precedence over 
all other obligations in Islamic law. It is, therefore, the first obligation to be discussed. 
Taharah (purification) was discussed before it, because tahārah is the key to salat and 
its conditions. In its technical meaning, in the sharī'ah, it is a term used for the well 
known arkān (elements) and specified acts. Thus, in the sharī'ah, the literal meaning 
stands altered to apply to the arkān and specified acts. The arkan of salat are: qiyam; 
the last sitting posture to the extent of tashahhud; gira’ah (recitation); rukū* and sujūd. 
As stated earlier a rukn is like a pillar without which a structure cannot stand; without 
its arkan, salar is not valid. The rule (hukm) for salāt is the extinction of the obliga- 
tion through performance in this world. The cause (sabab) for its obligation are the 
specified timings, and its conditions are: taharah (purification); covering of the private 
parts; facing the giblah; formulation of the niyyah (intention); time as a condition of 
performance; and the opening takbir. Salat is essentially of four types: fard (by way 
of definitive obligation); wajib (obligatory); sunnah (required as an emphatic sunnah); 
and nafl (supererogatory). Fard is of two types: fard ‘ayn (universal obligation) and 
fard kifayah (communal obligation). Salat that is fard as a universal obligation is also 
of two types: first the well known five prayers of the night and the day; and second, 
salat al-jumu‘ah or the Friday congregational prayer. When the word salat is mentioned 
without qualification, it is the five well known daily prayers that come to mind. It is with 
ee prayers that the Author opens the discussion of salāt. The five daily prayers 
Our’ PA aa as a definitive obligation. Such obligation is proved through the 
bli an, the Sunnah, ijmā' (consensus) and rational proofs. A person who denies the 

gation of these five daily prayers is imputed with kufr (unbelief). There a number of 
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its last timing is till the sun? has not risen. The basis is the tradition of 
Jibril (God's peace and blessings be on him) when he led® the Prophet 
(God bless him and grant him peace) ın prayer "He led the Messenger of 
God (God bless him and grant him peace) in the morning prayer? op the 
first day at the rising of the dawn. He led him on the second day when the 
whiteness had spread considerably and the sun was almost about to rise 
Thereafter, he (Jibril) said, at the end of the tradition, "What is between 
these two timings, is the time for you and your ummah.” The false dawn 
ie not to be taken into account and this is the whiteness that rises verti- 
cally, but is followed by darkness," due to the words of the Prophet (God 
bless him and grant him peace), "Let not Bilal’s adhan (call for Prayer) 
or the oblong dawn deceive you. Dawn is that which is dispersed in the 
horizon,” that is, widespread. 

The first timing of zuhr is when the sun has declined, due to the 
prayer led by Jibril (God's peace and blessings be on him) on the first 
day when the sun had declined." The last timing for it, according to Abū 
Hanifah (God bless him) is when the shadow of each thing is equal to 
twice its size excluding the fay’ (shadow) of decline. The two jurists said: 
when the shadow is equal to its size. This is a narration fron; Abū Hanifah 
(God bless him) as well. The shadow of decline is the shadow of things 


verses in the Qur'an that are taken as the primary evidence for the obligation as well as 
for the prescribed timings and the number of prayers. 

“This is the use of the term “the whole sun” to mean its fractional part. 

‘An observation is made that angels are not subject to the obligation of ‘ibadat (wor- 
ship) in the sense that humans are, therefore, the prayer of Jibril was supererogatory 
(nafl), whereas the prayer of the Prophet (God bless him and grant him peace) follow- 
ing him was a definitive obligation (fard), and following by one praying fard behind 
another praying nafl is null and void. One way this has been answered is that when God 
commanded Jibril to lead the prayer, the prayer became obligatory for him to this extent 
for two days (al-Lakhnawi). 

"The tradition of Jibril has been related from a number of Companions (God be 
pleased with them). It is recorded by Abū Dawid, al-Tirmidhī and others. Al-Zayla‘, 
vol. 1, 221. 

"The fajr prayer is said to be the first prayer led by Jibril according to a report 
recorded by al-Dār'gutnī from Ibn ‘Umar (God be pleased with him). 

“According to some it is not followed by darkness, rather it remains till the rise of 
the dawn, 

“It is recorded by Muslim, Abū āwūd, al-Tirmidhī and al-Nasa’i, Al-Zayla'ī, vol. 
227; al-'Ayni, vol. 2, 14-15. 

"As in the tradition above. 
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at the time of decline. I he two Jurists maintain that the imāmah of Jibrīl 
(God's peace and blessings on him) on the first day for the asr prayer was 
at this time, while Abū Hanifah (God bless him) relies on the words of 
the Prophet (God bless him and grant him peace), “Make the zuhr prayer 
cool, because the intensity of the heat is from the blaze of hell,” The heat 
was intense 1 their land at such a time.'? When the reports conflict) the 
time will not be set aside on the basis of doubt.4 


The first timing for the ‘asr (middle) prayer begins when the zuhr 
timing is over, according to both views," while its last timing is till the 
sun!" has not set, due to the words of the Prophet (God bless him and 
grant him peace), “He who has caught one rak'ah of 'asr before the setting 
of the sun” has caught the ‘asr prayer.” 

The first timing for the maghrib (evening) prayer is when the sun 
sets and its last timing is till the shafaq (dusk—evening glow) has not 
disappeared. Al-Shāfi'ī (God bless him) said that it is up to the time in 


or is recorded by al-Bukhārī in his Sahth, Al-Zayla’i, vol. 1, 228; al-'Aynī, val. 2, 19. 

"That is, when the shadow of a thing is equal to its size. 

VThut is. the tradition of unämah and this tradition, 

"The timing will not be set aside on the basis of doubt.—This is a response to an 
implied problem: the tradition of making zuhr cool clashes with the tradition of imarmah 
of fibril, because he led the ‘asr prayer on the first day when the shadow of a thing was 
equal ta il, which indicates that the timing of zuhr was over, whereas the tradition indi- 
cates that the timing was not over. The Author's response is that when the traditions 
conflict, a timing established by way of certainty cannot be given up on the basis of 
doubt, that is, as long as the timing was established with a certainty, See the note on 
precaution below as to the timing of ‘asr, 

“He means thereby “whenever the timing is over” depending on which view is fol- 
lowed, The Hanafi jurists have, however, determined that “precaution requires that zuhr 
be prayed prior to the shadow of a thing becoming equal to its size, and that ‘asr be 
prayed when (after) the shadow becomes equal to twice the size of a thing, so that both 
prayers are offered within their timings with a certainty. The timing of ‘asr be deemed 
to begin from the time when the shadow is twice the size of a thing, excluding the fay’ af 
decline, and extending up to the setting of the sun.” Apparently, unlike the Author, they 
apply the rule: when traditions conflict, it is obligatory to follow what is less. It may 
be argued that Abū Hanifah’s view provides facility, and his rule appears to be; when 
iraditions conflict, follow the facility provided. God knows best. 

"Applying the whole to a part. 

"There is a discussion about this timing too on the basis of another tradition about 
the timing extending up to the yellowness (turning pale/soft) of the sun. The view fol- 
lowed, however, is that given by the Author. 

"Tt is recorded by all the six Imams of the sound compilations. Al-Zayla'ī, vol. 1, 228. 
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which three rak‘ahs can be offered, because | au Ņ God S peace Ang bless- 
ings be on him) led the prayer on both days at ; dny time. We rely 
on the words of the Prophet (God bless him an gat Wie Peace), "The 
frst timing for maghrib is when the sn sets, ee a timing is til) 
the disappearance of the evening glow." What he has related was for the 
avoidance of the disapproval.” | 

Thereafter, the shafaq is the whiteness on the horizon after the red. 
ness, according to Aba Hanifah (God bless him), and according to the 
twa jurists it is the redness itself; and this is also one narration from Abū 
Hanifah (God bless him). Al-Shāfi'ī also holds the same opinion due to 
the words of the Prophet (God bless him and grant him peace), “ Shafa q 
is the redness?” Abū Hanifah (God bless him) relies on the words of the 
Prophet (God bless him and grant him peace), “The last time for maghrib 
is when the horizon becomes dark.”** What he has related is mawgūf at 
[bn ‘Umar (God be pleased with both), and is recorded by Malik (God 
bless him) in al-Muwatta’. There is a disagreement among the Compan- 
ions (God be pleased with them) on the issue.” 

The first timing of the ‘isha’ is when the shafaq (dusk—evening 
glow) disappears, while the last timing for it is till the rise of the sec- 
ond dawn, due to the words of the Prophet (God bless him and grant 
him peace), “The last timing for ‘isha’ is till the time of the dawn.” This 
is proof against al-Shafi'i (God bless him) who fixes it at a time when a 
third of the night has passed.** 


"The tradition has preceded, in particular the tradition from Ibn ‘Abbas (God be 
pleased with both). Al-Zayla'ī, vol. 1, 229. 

“Jt is gharib with these words. A tradition in the same meaning has been recorded by 
Muslim, and another by al-Tirmidhi. Al-Zayla'ī, vol. 1, 230. 

“That is, what he has related about the imāmah of Jibril is construed to mean the 
avoidance of the disapproved timing, because delaying maghrib till the last timing. is 
disapproved, 

wt is recorded by al-Dār'gutnī. Al-Zayla'ī, vol. 1, 232-33: al-'Aynī, vol. 2, 27. 

_ itis gharib, It is recorded by Abū Dāwūd in his Sunan. Al-Zayla'ī, vol. 1, 234; al- 
Aynī, vol, 2, 27. 

_ “When there is a disagreement among the Companions (God be pleased with them), 
"(15 NOt proper to seek support from a mawgūf tradition, Ibn Nujaym says, hawevet, thal 
Ihe fatwa on this issue is based upon the view of the Imam and not that of his disciples. 

"This 10018 gharīb, however, al-Tahawi has supported it on the basis of a number of 
tre oF Sharh Ma'āni al-Āthār. Al-Zayla‘, vol. 1, 234; al-‘Ayni, vol. 2, 30. 

Ms eo a : (God bless him) relies on the tradition of the imamah of Jibril. In 
A “come an issue similar to one faced with respect to the last timing 


The first timing for the witr prayer is after ‘isha’, while its last time 
iş till the dawn has not risen, due to the words of the Prophet (God bless 
him and grant him peace) about witr, “Offer it in the period between 
isha’ and the rising of the dawn. * He (The Author—God be pleased 
with him) said that this is the view according to the two disciples. Accord- 
ing to Abū Hanifah (God be pleased with him), its time is the same as 


that of ‘isha’, however, it is not given precedence over it to maintain the 


- peep). 
sequential order. 
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Isfar (appearance of whiteness) is recommended” for the fajr prayer,” 
due to the words of the Prophet (God bless him and grant him peace), 
“Delay fajr till whiteness for it fetches the maximum reward.” Al-Shaf'i 
(God bless him) said that it is recommended to hasten each prayer The 
proof against him is what we have related and what we will relate.” 

He said; The recommendation” is for praying zuhr at a cooler time 
during summers and to pray it early in winters, on the basis of what we 


of zuhr, where the Author maintained that a timing established with certainty cannot 
be piven up on the basis of doubt. There are, however, traditions to the effect that the 
Prophet (God bless him and grant him peace) offered isha’ in all three parts of the night. 

It is recorded by Abū Dāwūd, al-Tirmidhī and Ibn Mājah. Al-Zayla‘i, vol. 1, 235; 
sl-"Aynī, vol. 2, 32. 

"The reason is that witr is practically a definitive obligation in the Imām's view (God 
bless him), and when a timing is assigned two prayers it becomes the timing for both. 
it is a sunnah of isha’ according to the two jurists. Thus, if the worshipper intentionally 
offers wir prior to isha’, he is to repeat it by agreement of all, If he does it out of forget- 
fullness, he is not to repeat it according to the Imam, but he is to repeat it according to 
the two jurists. 

“Except for Muzdalifah during hajj. 

“The meaning in terms of figh is that delaying fajr till the last time is permitted 
without disapproval, whereas a small congregation is something that is not approved, 
and so also causing a hardship for the people. Taglīlīs (praying when it is dark) leads 
to one of two things: causing hardship by asking the people to come early or a lesser 
number in the morning congregation, 

"That is, bringing about the conditions of salāt, like purification, wearing clothes 
and the adhan, as soon as the time commences. Al-Tahawi (God bless him) said that the 
worshipper is to commence with taghlīs and end the prayer with isfar; he is to combine 
the two through a lengthy recitation, 

“About zuhr being delayed till a cooler time, in the next rule. 

Whether it is prayed with the congregation or alone. 
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have related as well as the report of Anas (God be pleased with him), 


He said, “The Messenger of Gad (God bless him and grant him Peace) 


used to hasten zuhr in winters, but prayed it inā cooler time during sum. 


mers. * 


The delaying of ‘asr is recommended in winters as well as Summers 
till such time that the sun has not changed (its bright white colour), as 
there is the opportunity of increase in superētogatory prayers? due to 
their disapproval after it. What is considered for such change is the disk 
of the sun and that is when it turns into a state when the eyes do not fee] 
any strain by looking at it. This is the correct view” and delaying it till 
this time is disapproved (makrūh). 

The hastening of maghrib is recommended,” because delaying it js 
disapproved (makrūli) insofar as there is a similarity in it to the act of 
the Jews.*” The Prophet (God bless him and grant him peace) said, “My 


-it is recorded by al-Bukhārī from Khalid ibn Dinar. Al-Zayla'ī, vol. 1, 244; al-‘Ayni, 
vol. 2, 41. 

15 reece earlier, hastening of all prayers is upheld by Imam al-Shāfi'ī (God bless 
him). In the case of ‘asr, he relies upon a tradition from ‘A‘ishah (God be pleased with 
her) recorded by Imam Malik (God bless him) in his al-Muwatta', as well as on a tradi- 
tion from Anas ibn Malik (God be pleased with him) recorded by Muslim in his Sahih, 
The Hanafi jurists rely on a tradition they claim is from Ibn Mas'ūd (God be pleased 
with him) that the Prophet (God bless him and grant him peace) said, "Pray ‘asr when 
the sun ts a clear white.” The tradition, in reality, is from Jabir (God be pleased with 
him) and is recorded by both al-Bukhari and Muslim, They construe the traditions 
mentioned by al-Shafi (God bless him) in a different way. 

V Before it, 

This is stated to counter a view expressed by Sufyān al-Thawrī and Ibrahim al- 
Nakha'ī about the change in the light falling on the walls, 

"That is, till the sun changes in colour. 

“A rational argument advanced by the Hanafi jurists is that people are inclined to be 
occupied with food and relaxation after a day’s work, therefore, hastening the prayer is 
better sa that they attend the congregation. 

"An objection is raised here that the disapproval of delaying an act does not neces- 
sarily imply that hastening it is recommended. As if he was expecting the objection, he 
added: Because it resembles the act of the Jews,” The Prophet (God bless him and grant 
him peace) is reported to have said that the maghrib prayer is to be offered prior to the 
appearance of the stars and the Muslims are not to act like the Jews, who prayed when 
the stars became visible, The tradition is recorded by al-Suyūti in al-Jāmi' al-Saghir, by 


Ah d, -Dir ī “4s la Li ‘ 
Atā) s ap by al-Dār'gutnī. A tradition giving a similar meaning is also recorded by 
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mah will continue to attain blessings as long as they hasten offering 
i evening prayer and delay the night prayer.” 
2 The delaying of ‘isha’ up to just before the third of the night (is rec- 
ended), due to the words of the Prophet (God bless him and grant 
UR ace), “If ] were not apprehensive of creating a hardship for my 
i a I would have delayed the ‘isha’ prayer to just the (end) of the first 
rt a fthe night.’ The reason is that this eliminates the proscribed gos- 
z RI follows early performance. It is said that in summers it should 
K r erei early so that the congregation is not lessened.” Delaying it up 
midnight is deemed mubah (permissible), because the evidence of dis- 
! , roval, which is the thinning of the congregation, has been opposed 
by the evidence of recommendation which is the effective elimination of 
lie after it,** therefore permissibility is established. Delaying it till the 
second half is considered disapproved (makrtīh) as that leads to the thin- 
ning of the congregation, while gossiping ends before that. ~ 
it is recommended in the case of the witr prayer, for one who is in 
the habit of offering it late, to delay it till the later part of the night. If 
he is not confident about waking up, he should offer it before sleeping. 
This is based on the words of the Prophet (God bless him and grant him 
peace), “One who is afraid that he will not be up late in the night should 
offer it in the first part, but one who desires to wake up in the later part 
of the night should offer witr at the end of it.’” | 
If it is a cloudy day, then, it is recommended to delay fajr, zuhr and 
maghrib, while ‘asr’ and ‘isha’ should be offered early.“ The reason is 
that in delaying ‘isha’ there is the likelihood of reducing the congrega- 
tion in view of rain, while in the case of ‘asr there is a suspicion of falling 
into the disapproved period.” There is no such suspicion in the case of 
fajr as this is an extended period. It is reported from Abū Hanifah (God 


"It is gharib, however, a tradition is recorded by Abū Dāwūd in his Sunan, which 
gives the same meaning, Al-Zaylaī, vol. 1, 246; al-‘Ayni, vol. 2, 45. F 

“It is recorded by al-Tirmidhī and Ibn Majah from Abū Hurayrah (God be please 
with him). Al-Zayla'ī, vol. 1, 247; al-'Aynī, vol. 2, 46. 

“Nights are short in summers, therefore, there is little chance of gossip. 

“The two evidences are equivalent, therefore, permissibility remains. 

"It is recorded by Muslim, Al-Zayla‘i, vol. 1, 249; al-‘Ayni, vol, 2 51. ar 

* On a cloudy day, the prayer whose name begins with an ‘ayn are to be offered early, 
while the others are to be offered with a delay. 

“When the light of the sun alters. 
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bless him), that he held that delay in all prayers i$ recommended as a pre. 
caution.** Do you not see that performance Is permitted after the (first) 


timing and not before it. 


ET NĒ "mus dini kdēfaitivē ) obligations in the tinting of one, due to an excuse 
The ae ik rai on in the Book of Hay. We fe a de be have discussed 
it here. Accordingly, this note is being added, Fora cloudy ay» S Hanifah (God 
bless him) offers the principle stated by the Author that celaying | the prayers is rec. 
ommended.” The reasoning underlying this prut iple is that aeiy will vacillate between 
two possibilities: timely performance or qadā’. Early performance will vacillate between 
timely performance and invalid performance in the timing of the prior prayer. Today, 
we follow our watches and clocks (even in remote villages where life is stili primitive), 
The reasoning, however leads to the conclusion that offe pe S Jard in the timing of 
another is not valid, unless it is by way of gadā. The Hanafi jurists, ther ctore, formulate 
the rule: It is not permitted to combine two fard obligations of prayer in the timing of 
one, except at ‘Arafah and Muzdalifah where zuhr and ‘asr are combined at the time 
of zühr at ‘Arafah, while maghrib and ‘isha’ are combined at the time of ‘isha’ at Muz- 
dalifah. This is not permitted at any other occasion due to the excuse of journey, rain 
or the like: Al-Shāfif (God bless him) said that zuhr and ‘asr can be combined and so 
can maghrib and ‘isha’ on the basis of reports from Ibn ‘Abbas and Ibn ‘Umar (God be 
pleased with them) about such combination at ‘Arafah and Muzdalifah. He argues that 
this may be done so that travel is not curtailed or in rain the congregation is not smaller, 
because people who return to their houses may not be able to return to the mosque 
due to rain. Thus, combining the prayers ts permitted duc to these excuses, The Hanafi 
jurists (God bless them) argue that delaying prayer till another timing is one the grave 
offences (kabā'ir). They rely on a report from [bn ‘Abbas (God be pleased with both) 
that the Prophet (God bless him and grant him peace) said, “A person who combines 
two prayers in the timing of one has brought about a type of the kabā'ir (grave sins)." 
This tradition has been recorded by al-Tirmidhi, who says that in the chain is a narrator 
whom Ahmad has considered da'īf. The tradition has also been recorded by al-Hakim, 
and he maintains that the narrator is not da'īf. The tradition, however, is supported 
by a sound, though mawgūf, report from ‘Umar ibn al-Khattab (God be pleased with 
him). This report is recorded by ‘Abd al-Razzaq. The issue, however, revolves around the 
usūl preferred by the two schools. The Hanafis maintain that the timings of the prayers 
have been established through definitive evidences from the Qur'an and the mutawātir 
reports as well as ijmā'. Consequently, these timings cannot be altered on the basis of 
legal reasoning or due to a khabar wahid, which cannot restrict definitive evidences. 
Further, the legal reasoning provided by al-Shāfi'ī (God bless him) is not valid. The rea- 
son is that journey and rain have no force whatsoever in permitting loss of a prayer 
in its prescribed timing, The combining of the prayers at ‘Arafah and Muzdalifah was 
not based on rationally acceptable arguments. They have been established as ritual pre- 
scriptions due to the evidence of ijmā' (consensus). It was done by the Prophet (God 
bless him and grant him peace) as established through mutawatir reports, which could 
restrict the legal meanings in the definitive evidences. In addition to this, the tradition 
he (al-Shafi'i) has quoted is gharib as it goes against a well known and established prac- 
lice, and such a report cannot be accepted by us as proof. Thereafter, the report has 
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8.2 TIMINGS IN WHICH PRAYER 15 DISAPPROVED 


Prayer is not permitted” at the time of sunrise nor when it ascends to 
its highest point nor at the time of sunset, due to the tradition of 'Ugbah 
ibn ‘Amir (God be pleased with him) who said, "The Messenger af God 
(God bless him and grant him peace) forbade us from praying at three 
timings, and from burying our dead, at these times: at the time of the 
rising Of the sun until it has risen, at the time of its decline until it has 
declined, and when it is about to set and has finally set.” The meaning 
of “burying the dead” is offering of the funeral prayer, because burial is 
not disapproved. The tradition in its absolute meaning is a proof against 
al-Shāfi'ī (God bless him) for excluding obligatory prayers” and (nawafil 
at) Makkah. It is also a proof against Abū Yūsuf (God bless him) in per- 
mitting’ supererogatory prayers on jumu'‘ah at the time of decline. 

It is not permitted to offer funeral prayers at these timings, due to 
what we have related, nor prostrations of recitations, because they are 
similar to prayer, except the ‘asr of the day at the time of sunset, because 


various interpretations. One such construction is that the combination was undertaken 
by bringing the performance close to each other and not by crossing over to the other 
timing, that is, by delaying one prayer till its last timing and offering the next in its first 
timing. Reports to this effect have been recorded by Imam Malik (God bless him) as 
well as by Abu Dawid and others. God knows best. 

“The three timings are those when a change is taking place with respect to the sun. 
Out of the three timings, a severe warning is issued with respect to the ‘asr prayer in a 
tradition recorded by Imam Malik (God bless him) in which the time close to the sunset 
has been described as one where “the sun is between the two horns of Satan.” Offering 
the ‘asr prayer at this time is disapproved. If it is offered, however, the obligation is dis- 
charged despite the disapproval. This is not the case at sunrise or the time of decline; the 
prayer is not valid in these timings. Al-Shāfi (God bless him) maintains that the prayer 
is not nullified, because the proscription pertains to the nawāfil and not the fara’id on 
the basis of the evidence that ‘asr prayed at such a time is valid due to consensus (ijma'). 
The Hanafis maintain that the proscription is general in form and meaning as well, and 
it does not convey such a qualified meaning. 

“It is recorded by all the sound compilations, except al-Bukhārī. Al-Zayta'ī, vol. 1, 
249-50; al-‘Ayni, vol. 2, 55. 

_ “Due to the tradition that says: One who went to sleep or forgot his prayer is to offer 
it when he remembers it for that is its timing. It is recorded by Abū Dawid, al-Nasāī 
and Ibn Majah as well as others. 

"He said this on the basis of a da‘ if tradition recorded by al-Shāfi'ī (God bless him) 
as well as by al-Bayhaqi. He maintained that the people face the need of greeting the 
Mosque at the time of decline on Friday. 
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n is that component of time that exists. If jt jg 
linked to the whole, performance becomes valid after it. If it is linked to 


(he past moment, the person praying at the last ime wil be doing so by 
way of delayed performance (qada’), If this is so (that ts, the cause bein 
the last component of time sap oe S $ ordi 
to the obligation as distinguished from other prayers for their obligation 


and cannot be performed in Overlapping 


the cause of the obligatio 


has been imposed as a whole 
parts,” 

He (God be pleased with him) said: The meaning of negation, Mein- 
tioned with respect to the funeral prayer and the prostration of recita- 
tion, is disapproval. Thus, if they are offered in these timings Or a verse 
of prostration is recited in such timings and the person makes a pros- 
tration, it is deemed valid, The reason is that it has been performed in 
overlapping (split) timings as they have become obligatory, because the 
obligation commences with the arrival for funeral and recitation, 


It is deemed disapproved to offer supererogatory prayers after fajr, 
until the sun has risen as well as after the ( performance of) ‘asr till the 
sun has set, on the basis of the report that the Prophet (God bless him 
and grant him peace) proscribed this.” 


There is no harm if in these two timings” the prayers lost, prostra- 
tions of recitation or funeral prayers are offered. The reason is that the 
disapproval was on account of the definitive obligations so that the time 
would be spent on them and not due to a cause in the time itself, Thus, 
this disapproval does not arise in the case of (lost) definitive obligations 
and for what is obligatory for itself like the prostration of recitation. It 
does arise in the case of a person under a vow of consecration, because 
the creation of its obligation is linked to his own volition; as it does in the 
case of two rak‘ahs of circumambulation and for what he started, but then 
rendered void. The reason is that the creation of the obligation Is due to 


See the tradition about catching the first rak‘al of asr at the last moment before 
maghrib, to understand what he is saying. 

“That is, they start earlier and are then performed at the disapproved time. 

*Itis recorded by all the six sound compilations with different chains. Al-Zayla‘, vol. 
|, 252; al-’Ayni, vol. 2, 66. 


$t tau o's M bed n 
That is, after the performance of fajr prior to the rising of the sun and after the 
performance of asr prior to the setting of the sun. 


), then, he has performed the prayer According 
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something other than him. This is the ending of the circumambulation 


and the protection of the worship from being lost 7 


It is disapproved to offer supererogatory prayers after the rising of 
the sun beyond the two rak'ahs of fajr: The reason is that the Messenger 


of God (God bless him and grant him peace) did not pray more than 
these two despite his eagerness for prayer.** 


Supererogatory prayers are not to be offered after sunset prior to the 


offering of the obligatory prayers, because these will lead ta delay in the 
maghrib prayer. 

Supererogatory prayers are not to be offered when the imam has 
risen for the khutbah (sermon) until he has completed his sermon, 


because this leads to occupation with other matters to the neglect of the 
sermon, 


VAn exercise for the would-be jurist—Those who wish to develop their skills as jurists 
and their legal reasoning may try answering the following question(s); (The first two 
apply to fard and the rest to nawāfil): (a) Which obligatory prayer (fard) offered in these 
timings ts valid? (b) Which obligatory prayer offered in these timings is not valid? (c) 
Are the nawafil offered in these timings valid though disapproved? (d) If a nafl prayer 
started in such a timing is rendered invalid, will it give rise to gadā”? (e) What is the rule 
for the timing when the sun is about to set, but has not, when the ‘asr prayer has not 
been offered? (£) What is the rule in this case when the ‘asr prayer has been offered, but 
Lime is still left for sunset? (g) What is the rule for similar situations for the fajr prayer? 
(h) What about the time when the sun has set, but maghrib has not been offered as yet? 
(i) What is the rule with respect to these timings when the cause for the obligation has 
been brought about by the worshipper himself? (j) Do all these timings come to twelve? 

50, how many of these are due to time itself? (k) And finally, separate the rules for 
different schools of law, 


“Agreed upon by al-Bukhārī and Muslim. Al-Zayla'i, vol. 1, 255; al-"Aynī, vol. 2, 71. 


Chapter 9 


Adhan (Call to Prayer) 


Adhan' (call to prayer) is a required practice (suttnah)* for the five 
prayers’ as well as jumu ah* and not for other prayers® besides them,” 
due to mutawātir transmissions about this.” 


‘In its literal sense, the word means i'lām (notification). In its technical meaning it 
is notification in a specific manner at specified times. The term is also applied to mean 
particular words, and the syntactical order of these words is a sunnah, Accordingly, if 
the order is changed, it is preferable to repeat the adhān. 

“It is a sunnah according to most jurists. Some of our fugahā maintain that it is 
wajib (obligatory), based on the words of Imam Muhammad (God bless him) that if 
the residents of a land agree to give it up we would fight them. Such fighting, however, 
would be binding due to their negligence and the giving up of their din, just like the 
giving up of zakāt. 

‘For men, 

‘He has mentioned jumu‘ah to take care of the conception that perhaps adhān for 
it is like the prayers of the two ‘ids, as all these are related to the rules pertaining to the 
imām as well as the comprehensive city (misr jāmi'), otherwise this prayer is included in 
the five prayers, 

‘Like witr, the ‘id prayers, tarāwīh, the eclipse prayer, istisqa’, funeral prayers and 
other prayers, 

"Thēre are well known traditions recorded by Muslim on the issue. Al-Zayla'ī, vol. 1, 
257. 

"That is, its mutawātir transmission right from the time of the Prophet (God bless 
him and grant him peace). Al-'Aynī, vol. 2, 78. 
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The description of adhan is well known,” and is in accordance with 
the adhan of the Angel who descended from the sky.” 

And there is no tarjī"” in it,” and that is the taking back of his tone 
and then raising his voice for the two shahadahs after having Pronounced 
them softly, Al-Shafi'i (God bless him) said that there is tarjī in it due 
to the tradition of Abū Mahdhūrah (God be pleased with him) that “the 
Prophet (God bless him and grant him peace) ordered him to observe 
tarji Our argument ts that tarit is not mentioned in the well known 
traditions. What he has related was merely to instruct and he thought jt 
was an order to observe tarr.” 


zg “The origin ofthe adhān is attributed to different causes, however, the jurists sec no 
clash between them, One report attributes it to the night of ascension (Isrā”) and the 
Angel's adlian, Another report says that Abd Allah ibn Zayd and ‘Umar Ibn al-Khattāb 
(i ‘od be pleased with them) both saw itin their dreams. Another view js that it is based 
upon the adhan of Abraham (God bless him and grant him peace): "And make the call 
(withan) of the Pilgrimage among men: they will come to you on foot and (mounted) 
on every camel, Jean on account of journeys through deep and distant mountain high- 
ways.” [Qur'an 22:27] Abū Bakr al-Jassas maintains in his Alikām al-Qur'ān that isrā' 
was al Mecca, whereas the adhān commenced at Madinah. The cause (sabab) of ahdan, 
as distinguished from its origin, is the time of prayer. 

“It is recorded by Abū Dawud. In this tradition, the adhan is described with fifteen 
statements and then the madman is elaborated with two additional statements, Al-Zayla’i, 
vol, 1, 259; al-'Ayni, vol. 2, 79. 

“Dual pronouncement of the shahddah in a lower tone followed by its dual pro- 
houncement in a louder voice. 

"The adhan in our view consists of fifteen statements: Takbir at the beginning (four 
statements), the two shahadahs (four statements), call for salah and falah (four state- 
ments), takbir at the end (two statements), and conclusion with kalimat ikhlās (single 
statement). Al-Shah't (God bless him) maintains, in one narration, the form of tarjī" 
mentioned by the Author. In another narration he says that the adhan consists of sev- 
enteen statements, and he adds two additional statements for the tarji‘, 1n yet another 
narration trom him, adhan consists of nineteen statements. Imam Malik (God bless 

him) upholds the rari’, but he converts the four initial statements to two. All these views 
tre based upon traditions recorded in the sound compilations. For a good analysis, see 
al-'Ayni, vol, 2, 79-80. 

"lt is recorded by Muslim and the four compilers of the Sunan. Al-Zayla'i, vol. 1, 2631 
al-"Aynī, vol, 2, 79. 

SAl-Tahāwī (God ble 


ss him) has stated in Sharh al-Atha iti ble that 
Aba Madhūrah (God be ed in Sharh al-Athar that it is probable 


as the Propher (C pleased with him) did not raise his voice enough, as much 
5 the Prophet (God bless him and grant him peace) wanted, so he asked him for a 
Ae ibe $ a louder voice. Others have argued that Abū Madhūrah (God be pleased 
we tiki ad converted to Islam and the Prophet (God bless him and grant him peace ) 
structing him, There is no tarji“ in a report from him recorded by al-Tabarānī. 
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In the adhan for the morning prayer he is to add twice, after the 
ord falāh, the words as-salatu khayrummina ‘n-nawm (prayer is better 
t n sleep). The reason 15 that Bilal (God be pleased with him), when he 
oe d the Prophet (God bless him and grant him peace) sleeping, said 
wice, “Prayer is better than sleep. The Prophet (God bless him and grant 
peace) said, "How good this is, O Bilal." Incorporate it into your 
adhan?” It became specific for the adhan of the fajr prayer, because it is 
ihe time of sleep and being unaware, Nort 
Igāmah (call for commencement of prayer) is similar to adhan, 
except that in it, after the word falah, the words qad gāmati ’s-salat 
are pronounced twice. This is what the Angel descending from the sky 
did,“ and this 15 well known. Thereafter, it is proof” against al-Shāfi i 
(God bless him) when he maintains that iqamal is to be pronounced 
with single pronouncements, except the words gad qamati ’s-salat that 


him 


are pronounced twice, 

He (the wu’adhdhin) is not to hasten" the recitation of adhan and is 
to adopt rapid recitation for the iqamah, duc to the words of the Prophet 
(God bless him and grant him peace) to Bilal, “When you recite the 
adhan, do it in a relaxed manner,” but when you pronounce the igamah, 
do it rapidly.” This is an elaboration of (the underlying) recommenda- 
tion, 

He is to face the giblah while making the calls. The basis is that the 
Angel descending from the sky made the call for prayer while facing the 
yiblah' Whe does not face the qiblah, itis still valid due to the attainment 











«The jurists conclude from this that it is mustaļiabb (recommended). 

“I īs recorded by Ibn Majah, Ahmad, al-Bayhagi and others. Al-Zayla‘, vol. 1, 264- 
65; al Ayni, vol. 2, 82-83. 

“It is recorded by Abū Dawad. In Abū Dāwūd's report from Mu'ādh ibn Jabal (God 
be pleased with him), ‘Abd Allah ibn Zayd (God be pleased with him) describes the 
damah pronounced by the Angel. Al-Zayla'ī, vol, 1, 266; al-‘Ayni, vol. 2, 83, : 

*Imām al-Shāli'ī (God bless him) relies on a report from Anas (God be pleased with 
him), The Hanafis maintain that the report they rely upon is mash'hūr and cannot be 
overturned with the report of a single person. : 

"This is based upon the required practices of adhan. Some of these pertan ta the 
adhān itself, while others refer to the qualifications of the mivadidhin. | 

"For adhan, a space of a few moments is to be given between the statements of the 
adhan. This is not to be done for the igāmah. 

“It is recorded by al-Tirmidhī. Al-Zayla'ī, vol. 1, 275; al-"Aynī, vol, 2, 89. sd 
"This tradition has preceded as recorded by Abu Dawid. Al-Zayla'ī, vol. 1, 274; al- 
Ayni, vol, 2, gO, 


do this, Calling it 
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of the objective however, it is deemed disapproved (makrih) due tg the 
' 


T - nah, 

apposition ol the sir | eee en 
lā 's-salah , 

On pronouncing the word salah (hayya ala 5-; ) and the word 


fatal (hayya ‘ala 'I-falith), he is to turn his me X ti ignt and then to 
the left, because these words are addressed to the people, therefore, they 
are pronounced while lacing them. | © a 

If he turns (in a circular fashion) on his pedestal,” it 1S valid. He 
means thereby that (he may do so) if he ts not able lo Lara his face to the 
neht and to the left while keeping his feet planted in their place, as is the 
saaha something that may occur when the pedestal is spacious, ™ If he 
does so without need, it is not permitted, 

It is preferred for the muwadhdhin to insert his fingers in his ears. 
This is what the Prophet (God bless him and grant him peace) ordered 
Bilal (God be pleased with him) to do, and also because it is the best 
method of making the call. If he does not do so, it is (still) deemed 
proper (hasan), because il is not a primary sunnah (opposition to which 
amounts to innovation)" 

Tathwib” for the fajr prayer, that is, hayya ‘ala 's-salāh, hayya ‘ala 
'l-falāh, pronounced twice between adhan and igāmah is deemed good, 
because it is the time of sleep and heedlessness. It is disapproved for the 
remaining prayers.” The meaning (of tathwib) is to return to the notifi- 
cation after having notified (the time for prayer), and it is in accordance 





~The jurists maintain that it is recommended to pronounce the adhan from a raised 
platform, In support, they mention reports about the places close to the mosque of the 
Prophet (God bless him and grant him peace) from where Bilal (God be pleased with 
him) used to make the call for prayer. 
ihe refers to a tradition agreed upon by al-Bukhārī and Muslim. Al-Zayla'i, vol. 1, 
276. 
“Iris stated in al-Wigayah that this refers to a situation where keeping his feet planted 
and tuming may not result in proper “notification?” 
Ka recorded by Ibn Majah in his Sunan. Al-Zayla'ī, vol. 1, 278; al-‘Ayni, vol. 3 92: 
rurchaniche tn a not take away from the proper pronouncement of the oe 
On 1s that it was not ti i T ‘ sh ibn Za 
i Go de pleased with hin) mentioned in the tradition of ‘Abd Allah ibn Zay 
7 $ nī 
Trek riska, of tathwib is return. The word thawab is related to it as the 
rēta) Ot returns to him. Here it means returning to the notification aga! 
14 
For the temaining prayers it 


be pleased with the is considered an innovation. The Companions (God 


M) are reported to h d to 
i ave looke ttempte 
an innovation. d down upon those who attemp 
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with whal they practised. This tathwib was initiated by the jurists af Kula 
after the period of the Companions (God be pleased with them) due to 
he changing behaviour of the people, They made it specific to the fajr 
ayer” as We have mentioned, while the later jurists preferred it for all 
prayers” due to the emergence of laziness with respect to religious mat- 
ters. Abū Yusuf (God bless him) said that he did not sce any harm in the 
mu adludhin saying to the amir (ruler) in all such blessings, "Peace on you, 
O amir, the mercy of God and His blessings, hayya ‘ald ’s-salah, hayya ‘ala 
‘-falah, may God have mercy on you.” Muhammad (God bless him) dis- 
regarded this as the people are all equal in social matters. Abū Yūsuf (God 
bless him) made it exclusive for the rulers due to their preoccupation with 
affairs of the Muslims so that they may not lose the congregation. The 
same applies to the gad? and the mufti.” 

He is to sit down (for a period) between adhan and iqamah, except in 
the case of the maghrib prayer. This is the view according to Abū Hanifah 
(God bless him). The two disciples said that he is to sit for the maghrib 
prayer as well, for a brief moment, because it is necessary to separate 
the two and linking both is disapproved. This separation does not occur 
through silence due to the presence of such silence between the words of 
adhan. Thus, he is to separate the two by sitting as is done for two con- 
secutive khutbalis (sermons). Abū Hanifah (God bless him) argues that 
delay is disapproved (rmakruh), thus, it is sufficient to make the minimum 
separation to avoid delay. In our issue the place is different and so īs the 
voice, therefore, a separation takes place due to silence, and this is not the 
case in a khutbah. Al-Shāfi ī (God bless him) said that he is to imple- 
ment the separation through two rak‘ahs keeping in view the practice 
for the remaining prayers. The distinction has been mentioned by us.” 
Ya'qūb, (Abū Yusuf) said: “I saw Abū Hanifah, (God bless him) making 
the call for the maghrib prayer and pronouncing the iqamah, and not 
sitting between the adhan and the iqamah.” This conveys what we have 


pr 


a MOOO 

There are two da 7f traditions on this. One is recorded by al-Tirmidhi and the other 
by Ibn Majah. A]-Zayla'ī, vol. 1, 279. 

"Without specīfying the words to be used for it, 

"And, anyone employed in public service. 

“The person and place are the same, therefore, analog 
khutbah is not valid. 

"When he said that delay in it is disapproved. 


y constructed upon the 
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said.4 It is recommended that the mwadhdhin be knowledgeable about 
the sunnah due to the words of the Prophet (God bless him and grant 
him peace), "The best of you should make the call for prayer/”5 


For prayers lost, he is to pronounce the adhan and then the iqgamah. 
The basis is that the Prophet (God bless him and grant him peace) offered 
fajr as gadā” (delayed substitute performance)” after the night of ta‘rs 
(dismounting by the traveller late at night) with adhan and tqamah and 
this is proof against al-Shafh'i (God bless him) who considers iqamah to 
be sufficient. 


If he has lost a number of prayers, he is to pronounce the adhan 
for the first and make the igāmah, on the basis of what we have related, 
He has a choice with respect to the rest. He may pronounce the adhan 
and the iqamah if he likes, so that the gadā” may conform fully to the 
ada’ (timely performance), and if he likes he may restrict himself to the 
igāmah, because adhān 15 for the presence of the people and they are 
present. He (the Author—God be pleased with him) said: It is narrated 
from Muhammad (God bless him), that he is to make the iqgamah for the 
remaining prayers and is not to make the adhan. The jurists said that it is 
possible that this is the view of all of the jurists. 


It is necessary” that he make the call to prayer (adhan) and the 
call for commencement (iqamah) in a state of purification, but if he 
does so without minor ablution (wudū'), it is still valid,” because it is 
dhikr (remembrance) and not a prayer, thus, wudū' in this case is rec- 
ommended as it is in the case of recitation. It is deemed disapproved 
(makruh)* to make the igamah without wudū' insofar as a separation 
(is created) between igāmah and salāt (by the performance of wudū').* 


“That is, he is not to sit down between the two for Maghrib, 
“It is recorded by Abū Dāwūd and Ibn Mājah. Al-Zaylaī, vol. i, 279; al-‘Ayni, vol. 2, 
105. 


| “That is, it is recommended for lost prayers whether they are offered in a congrega- 
tion or alone. 
"It is recorded by Abū Dawid and Ibn Mājah. Al-Zayla’i, vol. 1, 281; al-"Aynī, vol. 2, 
105. 


"That is, if isr equired by way of recommendation as is to be concluded from the rest 
Of the statement. 
Katy it is valid without an accompanying disapproval. 
F n is case, itis Valid, but with an accompanying disapproval. 
Assuming that the person making the igāmah has to pray with the congregation. 


-Hidayal 


ver, narrated that even igāmah (without wudū') is not consid- 

iis poked rowed as it is one of the two adhans. It is also narrated that 
ae hae (without wudū”) is considered disapproved as he is making a 
a a state (of purification) that he has himself not answered. 
= ķi deemed disapproved that he make the call for prayer (adhān) 

4 3 is in a state of major impurity (janabah), by unanimous agree- 
eos eh interpretation of the distinction” in one narration® 1s that the 
ps iS senilat to prayer, therefore, purification from a state of enhanced 
ne ae urity is stipulated and so also for hadath, just as purification 
pa sath is necessary for the validity of salāt, but in another narration, 
vid is the narration of the Zahir al-Riwayah there is no vse Saar 
for the lighter of the two, acting upon the similarity between rip 
recitation where recitation Is allowed without wudū ; but not wit art 
bathing.** (Imām Muhammad says) in al-Jamt al-Saghir: If he has made 
the call for prayer and that for commencement without wudū', he is not 
to repeat them, but in the case of the junub I would preter that he repeat 
them. If, however, he does not repeat them, it (salat) is valid. In the first 
case, it is due to the lightness of the ritual impurity. As for the second, 
in repetition due to major ritual impurity there are two narrations. The 
more plausible of these is that he should repeat the adhan and not the 
igamah, because the repetition of the adhan is lawful but not the iqamah, 
His statement that “if he does not repeat them, it is valid” means the the 
prayer is valid, as it is valid without adhan and iqamah. 

He said: Likewise, the woman makes the call to prayer, meaning 
thereby that it is recommended that the adhān be repeated in accordance 
with the sunnah. 


The call for a prayer is not to be made before the commencement of 
its time and it is to be repeated within the time. The reason is that adhan 
is Meant for notification, and doing so before time leads to confusion, 


— 


eS S x 
"Between purification from hadath, requiring wudū', not being disapproved and 
Punfication from janābah, requiring bathing, being disapproved, T 
„From Abū Hanifah (God bless him) maintaining that both types of impurities are 
disapproved for adhan, 
ot : have taken the liberty of altering al-Marghīnānī’s text somewhat to Spin a 
tā? tic commentators af al-Hidāyah are unable to provide and explanation es | ‘ 
a text, It appears that some text has been omitted by accident, A reading of t S ex 
well 'mg the problem area and the one that follows it shows that the learned Author is 
“ware of the issues and views. We have merely filled up the gaps. God knows best. 
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Abu Yusuf (God bless him) said, and this is also the opinion of g]. 
Shah) (God bless him), that it is permitted for the fajr prayer in the 
second half of the night," and this is due to inherited transmission from 
the people of the two Harams. The proof against all is une statement of 
the Prophet (God bless him and grant him peace) to Bilal, “Do not make 
the call for prayer until the rise of the dawn has become clear to you (like 
this)” and he spread his hands horizontally.” 

The person on a journey is to make the call for prayer (adhān) and 
for its commencement (igāmak), due to the saying of the Prophet (God 
bless him and grant him peace) to the two sons of Abū Malikah (God be 
pleased with them), “When you travel, both of you should make the call 

for prayer and both the call for commencement.” 

ifboth are given up together, it is considered makrah (disapproved), 
but if igamah is deemed sufficient, it is valid, because adhan is for ensur- 
ing the attendance of people who are absent, whereas the travelling com- 
panions are present, [qamah, however, is for announcing the commence- 
ment, and this they need, 

If he prays in his house in the city, he is to pray with the adhan and 
the iqamah, so that the performance of the prayer is in the form of a 
congregation; but if he gives this up, it is valid, due to the saying of Ibn 
Mas‘id (God be pleased with him), “The adhan of the locality is sufficient 
for us.” 


POP eee 
This rule has special relevance where people begin fasting with the adhan, tn such 
a case, making the call before time during Ramadan is likely to lead to confusion, as the 
Author states, f 
6 [+: = mazs 
"Iris recorded by Abū Dāwūd. Al-Zayla'ī, vol. 1, 283; al-'Aynī, vol. 2, 13. 


“It is recorded by all the six Ima «yd: & vol. 1, 29% 
al-‘Ayni, vol. 2, 114. mams of the sound compilations. Al-Zayla ī, 
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Chapter 10 


The Conditions that Precede Prayer 


It is obligatory for the person praying to give precedence to purification 
from ritual and actual physical impurities in the manner we indicated 
in what has preceded.’ God, the Exalted, has said, “And thy garments 
keep free from stain!”* and he said, “If you are in a state of ceremonial 
impurity, bathe your whole body.”’ And he is to cover his private parts, 
due to the words of the Exalted, “Wear your beautiful apparel at every 
time and place of prayer,”* that is, what will cover your private parts at the 
time of each prayer. The Prophet (God bless him and grant him peace) 
has said, “There is no prayer for a woman who has started menstruating, 
except through a covering,” that is, a woman who has attained puberty." 

The ‘awrah (private parts) of a man extends from what is below the 
navel up to his knees, due to the words of the Prophet (God bless him 
and grant him peace), “The ‘awrah of a man is between his navel and his 
knees.”’ It is also reported in the words, “What is below the navel up to 
what is below the knees.”* This reveals that the navel is not included in the 


‘In the Baok of Taharah, especially the chapter on cleansing of impurities, 
"Our'ān 74:4 
‘Qur'an 5:6 
‘Qur'an 7:31. The word “mosque” in the verse is interpreted to mean salat, as the 
Author states. 
3 *lt is recorded by the compilers of the Sunan, except al-Nasā'ī. The tradition is 
3 ae fom 'Ā'ishah (God be pleased with her). Al-Zayla‘i, vol. 1, 295; al-‘Ayni, vol. 
1 120, 
e | i rt - 
: That is, considering the basis of bulūgh (puberty) or menstruation as bulūgk itself, 
tan a menstruating woman cannot pray with or without a covering. 
al. hi 's recorded by al-Dārgutnī in his Sunan. It is also recorded by Ahmad in his 
vesi Al-Zayla’i, vol. 1, 296; al-"Aynī, vol. 2, 121. 
's tradition is also recorded by al-Dar’qutni. Al-Zayla"ī, vol. 1, 298. 
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private parts, as against what is maintained by al-Shāftī (God bless him), 
and the knees are included in the private parts, which is again Opposed 
to his opinion. The word ila (up to) is to be interpreted as the Word ma“ 
(including), acting on the meaning of the word hatta (until, uptil) or 
by acting upon the words of the Prophet (God bless him and grant him 
peace), "The knees are included in the private parts. * 

The entire body of a freewoman is the ‘awrah, except for her face 
and the palms of her two hands, due to the words of the Prophet (God 
bless him and grant him peace), “A woman is a concealed awrah.”* The 
exemption of the areas (parts) is due to the necessity of uncovering them, 
He (God be pleased with him) said that this is explicit in holding that the 
feet are also the ‘awralt, but it is related that they are not and that is the 
correct view. 

If she prays when a fourth or third” of her calf is uncovered, she is to 
repeat her prayer, according to Abū Hanifah and Muhammad (God bless 
them). If it is less than a fourth, she is not to repeat it. Abu Yūsuf (God 
bless him) said that she is not to repeat it even if less than one-half of the 
calf is uncovered. The reason is that a thing is described through its major 
part when what is being compared to it is less than it, for this is how both 
terms of comparison are used. With respect to one-half, there are two 
narrations from him. Thus, he considers either exceeding the minimum 
or not reducing the maximum. The two jurists argue that one-fourth 
conyeys the meaning of the complete limb, as was the case in the rub- 
bing (mash) of the head or shaving the head after ihram. Thus, a person 
looking at another’s face reports that he has seen it, even though he has 
not seen more than one of its four sides. 

The hair, the front of the torso and thighs are similar, that is, their 
rules are based on the same disagreement, because each one of them is 
a separate body part. The meaning is the hair that hangs down from the 
head, and this is correct. The washing of these was set aside in the case of 
janabah due to the hardship involved. The genitals (‘awrah ghalīzah) are 


‘It is recorded by al-Dār'gutnī in his Sunan, Al-Zayla'ī, vol, 1, 297; al-'Aynī, vol. 2, 
123. 


“itis recorded by al-Tirmidhī from ‘Abd Allāh ibn Mas‘ad (God be pleased with 
him). Al-Layla’i, vol. 1, 29%; al-‘Ayni, vol, 2, 124. 
This īs how the text is transmitted from Muhammad (God bless him) with fourth 


and thir d. Some later scholars have, therefore, omitted “third” from the text, while oth- 
ers maintain that fourth is based on giyās and third on istihsān. 
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governed by the same disagreement, although the penis is considered a 
separate limb and so are the testicles. This is the correct view that is 

’ , 
treating them as one. 


What is ‘awrah for a man is the ‘awrah for an amah and so is the 
front of her torso and her back. What is besides this of her body is not 
part of the ‘awrah, This is based on the words of ‘Umar (God be pleased 
with him), “Get rid of your veil stinking wretch, do you wish to pass as 
a freewoman,’” Further, she usually goes out on errands for her master 
in her work clothes, thus, to avoid hardship, her state is judged to be like 
that of a woman in the prohibited category for all men. 


not 


One who does not find anything” with which to remove impurity 
(from his dress), is to pray with it, and is not to repeat it. This is inter- 
preted in two ways. In case one-fourth or more of the dress is pure, he 
is to pray in it, but if he prays naked, his prayer is not valid, because a 
fourth of a thing stands in the place of the whole. If less than one-fourth 
is pure, then, the rule is the same according to Muhammad (God bless 
him), and it is also one opinion of al-Shafi'l (God bless him). The rea- 
son is that praying in it leads to the giving up of one obligation,’ while 
praying naked amounts to giving up several obligations.” According to 
Abu Hanīfah and Abū Yusuf (God bless them) he has a choice between 
praying naked and praying in the dress, and the latter is preferable. The 
reason is that both" are obstacles in the way of permissibility of prayer in 
the case of a choice” and are similar in terms of the amount of exemp- 
tion; thus, they are similar with respect to the hukm of prayer.* The 
giving up of a thing for its substitute does not amount to giving up of 
the obligation,*® The preference is created because covering of the private 





“Itis gharib in these words. A report conveying the same meaning has been recorded 
by ‘Abd al-Razzaq. Al-Zayla'ī, vol. 1, 300; al-‘Ayni, vol. 2, 133-34. 
“That is, some liquid. 
"And that is purification. Thus, he is choosing one with the minimum deficiency. 
“As it is recommended (see next rule) that if he is praying naked, he adopt the sitting 
eee therefore, he will be giving up giyām, ruki', sjūd and even the covering of the 
awrah, 
“Impurity and nakedness. 
y That is, when one has the ability to overcome both. 
Of one-fourth, 
„That is, One or the other can be chosen. 
[hat is, of giyām, rukū', sujūd and 'awrah. 
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parts is not specific to prayer alone (being required otherwise too), while 
ification is specific to It. 
tee ok does not find a dress is lo g Bega in the sittin 
posture, bowing and prostrating by indication. T y is whas the Com- 
panions of the Prophet (God bless him and grant Im peace) did.” If 
he prays in the standing posture, his prayer is valid. The reason is that 
in the sitting posture the private parts are covered, while in the stand- 
ing postūre he is able to perform the arkān. He may, therefore, incline 
towards any of the two he likes, except that the first is preferable. The 
reason is that covering is obligatory due to the claim of prayer and as a 
right of the public,” and also because there is no substitute for it,4 while 
indication is a substitute of the arkan, 

The worshipper is to form the niyyah (intention )” for the prayer that 
he is about to offer without separating the niyyah from the takrīmah 
with any act, The legal basis for this are the words of the Prophet (God 
bless him and grant him peace), “Acts are determined by intentions," 
Further, the commencement of prayer is by standing up for it, which is 
an act that vacillates between normal movement and worship and a dis- 
tinction cannot be made except through niyyah. The niyyah that precedes 
takbir is operative when the takbir is pronounced as long as an act is not 
performed that cuts off such operation; and it is an act that is not com- 
patible with prayer. The niyyah that is formed after the takbīr is not to 
be taken into account, because the acts that precede it are not worship 
due to the absence of niyyah. In the case of fasting it is permitted due to 
necessity. Niyyah is resolve and the condition is that the worshipper know 


“According to al-‘Ayni, what the Author has stated is transmitted from Ibn ‘Abbas, 
Ibn “Umar, ‘Ata} ‘Ikrimah, Oatādah, al- Awzā'i and Ahmad. Al-Muzanī said that he is to 
pray in the sitting posture alone. Mujahid, Zufar, Malik, al-Shāfi'ī and Ibn al-Mundhir 
said that he is to pray standing and also perform rukū' and sujtid. Al-‘Ayni, vol. 2, 136. 

“It is gharīb, however, it is recorded by ‘Abd al-Razzāg. Al-Zayla'ī, vol. 1, 301; al-"Aynī, 
Vol. 2, 137. See next note, however, 

“Adopting a covering is obligatory otherwise one becomes a public nuisance- 

“For a covering, 

“Most jurists agree that niyyah of the galb without the use of words is valid, as the 
Author states below: 


a is recorded in all the six sound compilations. A]-Zaylaī, vol. 1, 301; al-'Ayni, vol. 
2, 138, 
YAl-Karkhī states that ft ts acknowledged as long as he is within thanā ' Opinions 


as vary as to the limit up to which such niyyah is to be acknowledged. The maximum 
imit in such views is up to the rukū”. 
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in his heart as to which prayer it is, Pronouncing it in words is of no legal 
consequence, but it is considered good insofar as it helps in focusing his 
resolve. Thereafter, if the prayer 1s supererogatory, an unqualified niyyah 
is sufficient likewise ifitisa sunnah prayer, according to the sound report, 
if jt is an obligatory prayer, it is necessary to identify the obligation, like 
zuhr for example, due to the various obligations. 

"If he is following another in prayer, he formulates the intention for 
the prayer as well as for following that person. The reason is that invalid- 
ity of his prayer” is binding on him as well, therefore, it is necessary for 
him to accept it. 

He said: He is to face the direction of the qiblah, due to the words of 
the Exalted, “Turn then your face in the direction of the Sacred Mosque: 
Wherever you are, turn your faces in that direction.”** Thereafter, the per- 
son present in Mecca should fix his eyes on the Ka‘bah,*° and one who is 
not there should fix them on its direction; this is the sound view. The 
reason is that obligation is imposed according to ability. 

A person in a state of fear may pray in any direction that it is pos- 
sible for him, due to the realisation of an obstacle and here it resembles 
the case of the person who does not know the direction of the giblak. 

If the direction of the giblah has become vague for him and there is 
no one around him whom he can ask, he is to strive to the best of his 
ability to find it and pray (in the direction he has determined). The rea- 
son is that the Companions (God be pleased with them) undertook an 
investigation and prayed (in the direction determined), and the Messen- 
ger of God (God bless him and grant him peace) did not negate their 
act.” It is obligatory to act on the basis of the apparent evidence when 
another superior evidence is not available. Seeking information in this 
case is better than (personal) investigation. 

_ Ifhe comes to know, after he has prayed, that he made a mistake 
(in determining the direction), he is not to repeat his prayer. Al-Shafi' 


“The imam’s prayer. 
Qur'an 23144 
Beia is a tradition from Ibn ‘Abbas (God be pleased with both) about this, 
(God kā rf al-Bukhari and Muslim. Another tradition recorded from Abū Hurayrah 
the KK A with him) by al-Tirmidhī talks about fixing the eyes on the direction of 
z «Al-Zayla'ī, vol. 1, 303. 
From the enemy, predators, drowning or for some other reason. 


J2 . fe | 3 
vol fi a tradition recorded by Abū Dāwūd, al-Tirmidhī and Ibn Majah. Al-Zayla'ī, 
. i 4, 
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parts is not specific to prayer alone (being required otherwise too), while 
purification is specific to it. | l 

A person who does not find a dress 1s to pray naked in the sittin 
posture, bowing and prostrating by indication.” This is What the Com- 
panions of the Prophet (God bless him and en him peace) did gf 
he prays in the standing posture, his prayer 1s valid, The reason is that 
in the sitting posture the private parts are covered, while in the stand. 
ing posture he is able to perform the arkan, He may, therefore, incline 
towards any of the two he likes, except that the first is preferable, The 
reason is that covering is obligatory due to the claim of prayer and as a 
right of the public,’ and also because there is no substitute for it, while 
indication is a substitute of the arkan. 

The worshipper is to form the niyyah (intention)* for the prayer that 
he is about to offer without separating the niyyah from the tahrimah 
with any act, The legal basis for this are the words of the Prophet (God 
bless him and grant him peace), “Acts are determined by intentions”** 
Further, the commencement of prayer is by standing up for it, which is 
an act that vacillates between normal movement and worship and a dis- 
tinction cannot be made except through niyyah. The niyyah that precedes 
takbir is operative when the takbīr is pronounced as long as an act is not 
performed that cuts off such operation; and it is an act that is not carn- 
patible with prayer. The niyyah that is formed after the takbir is not to 
be taken into account,” because the acts that precede it are not worship 
due to the absence of niyyah. In the case of fasting it is permitted due to 
necessity. Niyyah is resolve and the condition is that the worshipper know 


“According to al-‘Ayni, what the Author has stated is transmitted from Ibn ‘Abbas, 
Ibn ‘Umar, ‘Atā’ ‘Ikrimah, Qatadah, al- Awzā'i and Ahmad. AJ-Muzani said that he is to 
pray in the sitting posture alone. Mujahid, Zufar, Malik, al-Shafi'l and Ibn al-Mundhir 
said that he is to pray standing and also perform rukū' and stjūd. Al-‘Ayni, vol. 2, 136. 

“It is gharīb, however, it is recorded by Abd al-Razzāg. Al-Zayla'ī, vol. 1, 301; al-Aynī, 
vol, 2, 137. See next note, however. 

“Adopting a covering is obligatory otherwise one becomes a public nuisance. 

“For a covering, 

“Most jurists agree that niyyah of the galb without the use of words is valid, as the 
Author states below, 

“It is recorded in all the six sound compilations, Al-Zayla'ī, vol. 1, 301; al-'Ayni, vol. 
2,138, 
7Al-Karkhī states that it is acknowledged as long as he is within thana. Opinions 


may vary as to the limit up to which such niyywh is to be acknowledged. The maximum 
limit in such views is up to the ruka’. 
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in his heart as to which prayer it is. Pronouncing it in words is of no legal 
consequence, but it is considered good insofar as it helps in focusing his 
resolve. Thereafter, if the prayer is supererogatory, an unqualified iyi 
i sufficient likewise if it is a sunnah prayer, according to the sound report, 
If it is an obligatory prayer, it is necessary to identify the obligation, like 
zuhr for example, due to the various obligations. 

If he is following another in prayer, he formulates the intention for 
the prayer as well as for following that person. The reason is that invalid- 
ity of his prayer” is binding on him as well, therefore, it is necessary for 
him to accept It, 

He said; He is to face the direction of the giblah, due to the words of 
the Exalted, “Turn then your face in the direction of the Sacred Mosque: 
Wherever you are, turn your faces in that direction.” Thereafter, the per- 
son present in Mecca should fix his eyes on the Ka'bah,** and one who is 
not there should fix them on its direction; this is the sound view. The 
reason is that obligation is imposed according to ability. 

A person in a state of fear” may pray in any direction that it is pos- 
sible for him, due to the realisation of an obstacle and here it resembles 
the case of the person who does not know the direction of the giblah. 

If the direction of the qiblah has become vague for him and there is 
no one around him whom he can ask, he is to strive to the best of his 
ability to find it and pray (in the direction he has determined). The rea- 
son is that the Companions (God be pleased with them) undertook an 
investigation and prayed (in the direction determined), and the Messen- 
ger of God (God bless him and grant him peace) did not negate their 
act.” It is obligatory to act on the basis of the apparent evidence when 
another superior evidence is not available, Seeking information in this 
case is better than (personal) investigation. 

If he comes to know, after he has prayed, that he made a mistake 
(in determining the direction), he is not to repeat his prayer. Al-Shahi 


"The imam's prayer. 

“Qur'an 2:144 

"There is a tradition from Ibn ‘Abbas (God be pleased with both) about this, 
recorded by al-Bukhārī and Muslim. Another tradition recorded from Abū Hurayrah 
(God be pleased with him) by al-Tirmidhi talks about fixing the eyes on the direction of 
the Ka'bah, Al-Zayla‘, vol. 1, 303. 

From the enemy, predators, drowning or for some other reason. 


mike in a tradition recorded by Abū Dāwūd, al-Tirmidhī and Ibn Mājah. Al-Zayla’s 
«1, 304. 
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) said that he is to repeat it if he had his back towards the 
at he made an error, We maintain that the 
y face the direction he has estimated, ang 


(God bless him 
qiblah, due to the certainty th 
only thing he is capable of is t th 
obligation is always qualified with ability. l 

If he comes to know of the error during prayer he is to turn towards 


the giblah and continue praying. The reason is that the people of Quba’ 
when they heard about the change of the giblals, turned lowards it dway 
from the direction they were facing. The Prophet (God bless him and 
grant him peace) deemed this as good,” Likewise, if his opinion aboy 
the direction changes during prayer he is to turn towards the new direc- 
tion due to the obligation of acting upon ijtihād in matters of direetiyy 
without annulling what has been already performed. 

He said: Ifa person leading a group in prayer on a pitch black night, 
estimates the direction of the giblah and prays towards the east, while 
those following him estimate it too and each one of them prays in 
another direction, when all are praying behind him, not realising what 
the imam has done, then, their prayer is valid, due to their facing a direc- 
tion that is estimated, This difference in direction does not act as an 
obstacle (for validity of prayer). If one of them comes to know about the 
direction taken by the mami, his prayer is nullified, because he has come 
to believe that the imām has made a mistake, and likewise for one who is 
standing in front of the imām, because he has given up the obligation of 
the place (of standing), 


" bh. eS 

It is recorded by al-Bukhari mae 

Sy and Muslim in a traditi é God be 
pleased with both), Al-Zayla", vol aoe in a tradition from Ibn ‘Umar ( 


Chapter 11 


The Description of Prayer 


The definitive obligations (farā'id)' of prayer are six: (1) tahrīmah,* due 
to the words of the Exalted. “Proclaim the greatness of your Lord.” 
The meaning is the opening takbir; (2) giyam,’ due to the words of 
the Exalted, “And stand before God in a devout (frame of mind),”*; (3) 
gira’ah (recitation), due to the words of the Exalted, “Recite what is easy 


"The Author has used the term farā'id and not arkām, because farā'id is a wider term 
that includes the arkān and the shurfit. Oryātn, girā'ah, rukū' and sujūd are the primary 
arkān, The qa‘dah is nota primary rukn, because it is not so in the first rak'ah. Tahrimah 
isa condition for the permissibility of prayer. 

"The Author applies the term tahrimah to the first takbir, because it prohibits things 
that were permissible prior to it. The definitive obligation of the opening takbir is estab- 
lished through the Qur'an, the Suanah and ijma‘. In the Qur’an it is the verse: “And 
remembers the name of his Guardian-Lord, and prays.” [Qur'an 87:15] This verse was 
revealed about the opening takbir and it gives the meaning of “outside prayer.” The verse, 
“And proclaim the greatness of your Lord,” |Our'ān 74:3] means proclaim it inside the 
prayer, This statement means that the verse contains a command and the command 
glvēs nse to an obligation. If this obligation does not pertain to the opening takbir, it 
applies only to takbīrs other than the opening takbir. The Sunnah is a transmission from 
Abū Hurayrah and Abū Sa'īd al-Khudri (God be pleased with them) that the Prophet 
(God bless him and grant him peace) said, “The key to salar is purification, its tahrint is 
oe and its taļili) is the taslīrn." It has been related by al-Tirmidhī and Ibn Mājah. 

fe an of ijmā', however, means the consensus of the commentators of the Qur'an. 

Qur'an 74:3 
y wae eae a command, and a command gives rise to obligation. Qrydm 15, 
seit ; a rukn of the obligatory prayer and not of the raf! prayers, as these are not 
y the verse, 
"Our'ān 2:238 
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irom the Ourān";!4) rukū (bowing) and (5) sujūd (prostrations), due 
to the words of the Exalted, "Bow down, progira yourselves, and adore 
vour Lord.” ; and (6) qa‘dah [the sitting posture)’ at the end Of salar to 
the extent of tashahhud, due to the words of the Prophet (God bless him 
and grant him peace) to Ibn Mas ūd (God be pleased with him) when he 
instructed him about tashahhud,” “When you said this or you have done 


this, then your salat is complete." He made completion contingent upon 
the act, whether or not something Is recited, 


He said: What is besides this is part of the sunnah. He (al-Qudiisj) 
used the word sunnah in an unqualified sense although these acts include 
obligations (wajibat),” like the recitation of al-Fatuhah (the Opening) 
and following it up with a sūrah, the observance of an order in acts that 


‘(Qur'an 73:20, The extent of the recitation will be discussed in the chapter on recita- 
paon. 

(jur an 22:77 

"The last ga'dak is a part of the farā'id, however, N is not part of the arkān. The 

difference between a rukn and a fard is that the rukn is something through which a thing 
is elaborated (identified); the salāt is not elaborated through the ga'dah. The meaning of 
salat is explained through giyām, qira'ah, rukū' and sujud. Recall our earlier explanation 
of primary and secondary arkām the distinction Jeads tu some practical differences. 

‘It may be said heré that this is a khabar wahid, and even if it is explicit, it cannot 
establish 2 definitive obligation (fard), How then can it establish such a fundamental 
obligation? The response would be that the words of the Exalted, “Establish prayer,” are 
mujmal! unelaborāted) and the khabar wahid is linked tò it as a bayan, When a probable 
"zannī) evidence is linked to a verse as its bayan, the hukm is associated with the Qur'an 
and not with the probable evidence. Against this an objection may be raised that this is 
the situation with respect to the recitation of the Fatihah, but that is not established as a 
rukn. The response would be that the text requiring the recitation of the Fatihah is not 


mujmal, rather it js specific ‘khass;. An addition over this would amount to abrogation 
through 2 khabar wāhid, and that is not permitted. 


Jt is recorded by Abū Dawid. Al-Zayla'ī, vol. 1, 306. 


“The meaning of wājibāt of salat is that prayer is valid without them, however, pros- 
trations of error are required for omitting them. The sunnah, on the other hand, means 
an act that the Prophet (God bless him and grant him peace) performed persistently and 
did not give them up except for a valid excuse, lke thana ', ta'awwudh, and the takbīrs or 
rukū" and sujūd. The meaning is similar to that of the sunnah mu akkadah, which we 
have translated as “required practice.” As com pared to these, the ādāb are those acts that 
the Prophet (God bless him and grant him peace) undertook once or twice, like the 


additional tasbīhāt during rukū' and sujūd (that is, beyond three) as well as additional 
recitation beyond the required 
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have been prescribed by way of repetition,” the first sitting posture, the 
recitation of the tashahhud in the final sitting posture, the gunūt 
cation) and the wer prayer, the takbirs of the two ‘ids, reciting aloud in 
what requires loud recitation, and silent recitation of what requires silent 
recitation. for which reason the prostrations of error are obligatory for 
relinquishing such recitation. This is the sound view. These have been 
called sunnah in the Book as their obligation has been established by the 
sunnah. 

He said: When the worshipper commences prayer, he is to pronounce 
the takbir, duc to what we have recited. The Prophet (God bless him and 
grant him peace) said, "Its tahrim is the takbīr.”* Takbīr (outside salat) is 
3 condition in our view with al-Shāfrī (God bless him) disagreeing. Thus, 
whoever pronounces the tahrīm for the definitive obligation (fard) may 
offer the voluntary (supererogatory) prayers with it too, in our view. He 
(al-Shaf'i) says that what is stipulated for it (the tahrimah) is stipulated 
for the remaining arkān'* and this is a sign of being a rukn (essential ele- 
ment).’ Our evidence is that God has used it in conjunction with salāt in 
His words, "And remembers the name of his Guardian-Lord, and prays."" 
The implication of the verse is separation, therefore, it is not repeated like 
the repetition of the arkan. The stipulation of conditions for the tahrim 
are due to its link with qiyam.” 

He is to raise his hands with the takbir, and this is a sunnah.” The 
reason is that the Prophet (God bless him and grant him peace) did this 
persistently.’ This statement (of al-Oudūrī) indicates the stipulation of 
its conjunction and this is reported from Abū Yūsvf (God bless him) and 


(suppli- 


“Like the sujūd, as these are to be repeated in each rak‘ah, and sequential order in 
them is obligatory. Likewise, a sequential order in the rak'ahs is not fard. 

“It is recorded by Abū Dāwūd, al-Tirmidhi and Ibn Majah from ‘Ali (God be pleased 
with him). Al-Zayla'ī, vol. 1, 307. 

“Like facing the giblah, covering the 'awrah, tahārah and niyyah. 


Therefore, supererogatory prayers are not to be performed with the tahrimah of the 
fard, in his view. 


“Qur'an 8745 


"That is, the stipulations for the other arkan are stipulated for the tahrim, as claimed 


by al-Shāfi'ī (God bless him), due to its close link with giyām, otherwise a separation 
would occur between tahrim and salat. 


"That is, for the first takbīr. 


hi “This is well known from the traditions of the Prophet (God bless him and grant 
kas Peace), and among these is one from Ibn ‘Umar (God be pleased with both) that 
as been recorded by all the six sound compilations. Al-Zaylai, vol. 1, 308. 
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is narrated from al-Tahawi (God bless him), and the sound view is that 


i -a 
he is to raise his hands first and then pronounce the takbir, because his 


act is the denial of the greatness of all things other than God, the Exalted, 
and the negation has precedence over affirmation, 

He is to raise his hands till his thumbs are parallel to his earlobes. 
According to al-Shāfri (God bless him) he is to raise them up to his 
shoulders. The same rule is assigned to the takbir of the gunūt, ‘id and 
funeral prayers. He relies on the tradition of Abu Humayd al-Sa'īdī (God 
be pleased with him) who said, “When the Prophet (God bless him and 
grant him peace) used to pronounce the takbīr, he raised his hands up to 
his shoulders”** We rely on the reports of Wā'il ibn Hajar, al-Barra‘ and 
Anas (God be pleased with them) that “the Prophet (God bless him and 
grant him peace) when he pronounced takbir, used to raise his hands till 
they were parallel to his ears." Further, raising of the hands is for noti- 
fying the deaf (who cannot hear) and it is as we have stated (up to the 
ears), What he has related is confined to the case of inability (to do so). A 
woman raises her hands up to the shoulders. This is sound as it is com- 
patible with her covering, 

If in place of the takbir, he says Allah Ajall or A‘zam or al-Rahman 
Akbar or lā ilaha illa Allah, or another name of God, the Exalted, his pro- 
nouncement is valid according to Abū Hanifah and Muhammad (God 
bless them), Abū Yusuf (God bless him) said that if he can pronounce 
the takbir, then it is not valid unless he uses the words Allāhu Akbar 
or Allāhu al-Akbar or Allāhu al-Kabir, Al-Shāfi ī (God bless him) said 
that it is not valid except with the first two phrases (out of the three). 
Malik (God bless him) said that it is not valid except with the use of the 
first phrase, because that is what has been transmitted.” The basis for 
reliance in this are the texts, Al-Shāfi'ī (God bless him) maintains that 
using the definite article “al” in the phrase is more eloquent for purposes 
of praise and, therefore, stands in place of the word without it. Aba Yusuf 
(God bless him) maintains that the forms “af'al” and "fa'īl” have the same 
strength when used for the attributes of God, the Exalted. This is different 


oa It is recorded by al-Bukhari and the four compilers of the Sistan. Al-Zayla ī, vol, Í 


"On ‘Vere r k ai : i ; 
310 € version of this tradition is recorded by Muslim from Wā'il. Al-Zayla’i, vol. 1 


“There are sever; ir « A] 
‘ral traditions and O x rā , aw P | mi". Al- 
Žavla'i i n ral: al-Jam 
Zayla'i, vol, 1, 311 e is recorded by al-Tirmidhī in his al-/ 
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from the case where the person is not able to pronounce them, for here 
he is only able to express the meaning. The two jurists (Abū Hanifah and 
Muhammad) maintain that tākbīr is the literal expression of greatness 
and this is achieved (whatever the names used). 

If he commences prayer in Farsi or recites it in Farsi or slaughters an 
animal with a pronouncement in Farsi, when he can pronounce the Ara- 
bic form, his acts are deemed valid according to Abū Hanifah (God bless 
him). The two disciples said that only the slaughter is valid, however, if 
he cannot pronounce in Arabic, his acts are valid. As for the discussion 
about the commencement of salāt, Muhammad sides with Abū Hanifah 
(God bless them) with respect to Arabic, while he sides with Aba Yusuf 
(God bless him) regarding the opinion about Farsi. The reason is that the 
language of the Arabs has merits that are not to be found in other lan- 
guages. As for the discussion about recitation, the interpretation of the 
words of the two jurists is that the Qur'an is the name for the Arabic 
syntax as has been stated by the text, however, in case of inability (to pro- 
nounce it), it is sufficient to do so in meaning like indications (of bowing 
and prostrating) in prayer. This is different from the pronouncement of 
the names as this can be done in each tongue. Abū Hanifah (God bless 
him) relies on the words of the Exalted, “Without doubt it is (announced) 
in the revealed Books of former peoples,» and they did not speak this 
language. Thus, it is permitted in case of inability. Nevertheless, the per- 
son does come to oppose the inherited sunnah. The pronouncements 
are valid in any language other than Farsi due to what we have recited. 
The meaning does not differ due to a difference in languages; the dis- 
agreement is about reckoning it (Farsi) as equivalent (to Arabic in the 
spiritual sense). There is also no disagreement that it invalidates prayer. 
It is reported that the Imam reverted to the opinion of the two disciples 
in the essential issue, and this is what is relied upon. The khutbah and the 
tashahhud are governed by the same juristic disagreement. In the case of 
adhan, the practice of the people is taken into account. 

If he commences prayer with the words Allahumma ighfir lī (O God 
forgive me), it is not permitted (as a beginning). The reason is that his 
REDAS is mixed up with his own needs, therefore, it does not amount 

© Pure glorification. If he commences it with Allahumma, then it is said 


“Qur'an 26:196 


“p 
oh use the purpose of the adhan is notification. If this is done in another language, 


it is to be acknowledged. 
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that it is valid, because its meaning is O God." It is also said that it r 
ew, | = -s . owe 7 * ; 

not Valid as the meaning is "O God grant us you blessings,” in which Saaz 

it becomes a supplication.” 


He said: He is to place his right hand over his left hand below the 
navel, due to the words of the Prophet (God bless him and grant him 
peace), “A part of the sunnah is the placing of the right over the left below 
the navel’? This is proof against Malik (God bless him), in leaving the 
hands unfolded, and also against al-Shāf'ī (God bless him) in folding 
them over the breast.” Further, the reason is that in placing them under 
the navel there is greater humility (and acknowledging the greatness of 
God), and that is the purpose. Thereafter, placing one hand over the 
other"? is a sunnah that is part of standing up for prayer according to 
Aba Hanifah and Abu Yusuf (God bless them), so much so that they are 
not left hanging even during glorification (thana) The rule is that each 
ģiyām (performance of prayer), in which a recitation (dhikr) 1s prescribed 
by the sunnah, the hands are to be folded, and they are not to be folded 
for performance in which such recitation is not prescribed. Thus they are 
to be folded in the state of guntt (supplication), funeral prayer, but they 
are to be released during the gawmah (rising up from rukū”) and between 
the takbirs of the ‘id (in which there is no dhikr or recitation). 


Thereafter, he says: subhanak ’allahumma ... upto its end. Accord- 
ing to Abū Yusuf (God bless him), he is to add to this, "Innī wajjahtu 
wajhī (For me, | have set my face, firmly and truly, towards Him...) 
up to its end, due to the narration of ‘Ali (God be pleased with him) 
from the Prophet (God bless him and grant him peace), that he used to 


“Opinion of the jurists of Basrah. 

"Opinion of the jurists of Kūfah. vol 

“It is recorded by Abū Dāwūd from ‘Ali (God be pleased with him). Ai-Zayla i, she 
1, 313; It is said to be a statement of ‘Ali (God bless him) and its isnād going UP to 
Prophet (God bless him and grant him peace) are not sound. Al-‘Ayni, vol. 2, 181. tā 


der: . ‘ T i 
; ; a reason is that the traditions relied upon by them conflict, See al-‘Ayn VO 
182-83, 


“AS to its timing, 
"While saying “subhanak ’ailahumma....” 


M )- f ‘ P 
Qur'an 6:79. The Author does not say whether this is to be said prior 19 
or after it. Al-'Aynī, vol, 2, 184. 


the thane 
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say this? The two jurists rely on the narration of Anas (God be pleased 
with him) that “the Prophet (God bless him and grant him peace) on 
opening the prayer used to pronounce the takbir and recite, subhanak 
"allālumma..., up to its end, and did not add anything to this.” What 
Abu Yūsuf (God bless him) has related is to be interpreted to mean the 
prayer of tahajjud”* His words, "Wa jalla thanā'uka” have not been men- 
tioned in the well known traditions, therefore, they are not to be brought 
into the definitive obligations (farā id). It is also better not to bring in the 


words, “Inn? wajjahtu wajhī” prior to the takbir so that the niyyah gets 


linked to it, and this is the sound view.” 


He is to seek refuge with God from the cursed Satan," due to the 
words of the Exalted, "When you read the Qur’an, seek God's protec- 
tion from Satan the rejected one."” The meaning is: when you decide 
to recite the Qur’an. It is preferable if the worshipper says, "Asta'īdhu 
billahi...,” so that his words conform with those in the Qur’an, however, 
very close to these are, "A'ūdhu billahi....” Thereafter, al-ta‘awwudh is 
associated with recitation and not with thattā', according to Abū Hanifah 
and Muhammad (God bless them), due to what we have recited, so that 
it is pronounced by one catching up with the mam (the masbūg), but not 
one following him till he catches up (from the start or after catching up). 
lt is to be delayed till after the takbirs of ‘td, but Abū Yusuf (God bless 
him), disagrees with this. 


He said: He is (then) to recite bismillahi r-rahmāni ’r-rahim (in the 
name of God, Most Merciful and Compassionate). This is how it has 
been transmitted in well known traditions. 


ee ee oe S 
"lt is gharib in its narration from ‘Ali (God be pleased with him). A tradition from 
lābir (God be pleased with him) is recorded by al-Bayhagī, but it is not a qawi tradition. 
Al-Zayla‘i, vol. 1, 318. 
“It is recorded by al-Dār'gutnī in his Sunan. It is a da‘if tradition, Al-Zayla’i, vol, 1, 
"ao: He mentions other traditions that convey the same meaning. Ibid., 321-22. 
These are nawāfil, and there is some flexibility with respect to them. 
Is is said to counter the view of some later jurists who said that these words may 
€ Pronounced before takbīr. 


w ae 

gxi reciting a'udhu billāki..., after reciting subhanaka 'llāhumma. ... 

ģurān 16:98 

€ traditions are recorded by Ibn Khuzaymah, Ibn Hibbān, al-Hakim and al- 


Tirmidhi, Al-Zaylaī, vol. 1, 323-24. 
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He is to pronounce them inaudibly, * due to the statement of jh, 
Mas‘ad (God be pleased with him) that four pronouncements are to be 
made inaudibly by the imārn; he mentioned among them at-ta awwuidi, 
tasnayyah and amin.” Al-Shafi'i (God bless him) said that he is to pro- 
nounce the tasmiyyah through an audible recitation due to the report 
that “the Prophet (God bless him and Brant him peace) recited the tas. 
miyyah audibly in his prayer." We say In response 10 this that it is to 
be interpreted to mean that it was done for the purpose of Instruction, 
because Anas (God be pleased with him) has reported that the Prophet 
(God bless him and grant him peace) did not pronounce it audibly. 
Thereafter, according to Abū Hanifah (God bless him), like ta‘awwudh 
he is nol to pronounce it in each rak‘ah. lt is also reported from him that 
he permitted this as a precaution,” which is the view of the two jurists, 
He is not to recite it, however, between a sirah and the Fatihah, except 
according to Muhammad (God bless him), who maintains that he is to 
do so in a prayer that is offered inaudibly.” 

Thereafter, he is to recite the Fatihat al-Kitab (the Opening) and a 
sirah or three verses from any sūral that he likes. The recitation of al- 
Fatihah is not established as a rukn (essential element) of prayer, and 
likewise the addition of a surah to it. Al-Shafi'l (God bless him) dis- 
agrees with this to the extent of al-Fātihah, while Malik (God bless him) 
disagrees with respect to both. He (Malik) relies on the saying of the 
Prophet (God bless him and grant him peace), “There is no prayer with- 
out the Fatihar al-Kitab and a sūrah with it”** Al-Shāfi'ī (God bless him) 
relies on the words of the Prophet (God bless him and grant him peace) 
"There is no prayer without the Fatihat al-Kitab.’*” We rely on the words 


“That is, ta'awwudlī and tasmiyyah. 

“Tt ts gharīb, however, a report conveying the same meaning has been recorded by 
lbn Abi Shaybah. Al-Zayla'i, vol. 1, 325. 

"It js recorded by al-Dar'qutni and al-Hākim. Al-Zayla‘i, vol. 1, 326. 

“Itis recorded by Ahmad and al-Nasa’i, vol. 1, 326. 

"because this isin greater conformity with the mushaf. 

‘Because its location is at the beginning of salāt. 

“dias to be in compliance with the mushaf. aning 

“It is recorded by al-Tirmidhi and also by Ibn Majah conveying the same mean 
Al-Zayla’i, vol. 1, 463. 

VIt is recorded by all the 


t 7 ve 41 x d be 
six sound compilations from 'Ubādah ibn al-Samit (0 
pleased with him), 


Al-Žayla'ī, vol. 1, 365. 
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of the Exalted, “Recite what is easy from the Qur’an.”® An addition to 
this (verse) through a khabar wāhid is not permitted,” but it still has to 
be acted Upon, therefore, we upheld the obligation (wujūb) of both rules. 

When the imam says, "Wa lā ‘d-dallin,” he is then to say amin 
(amen); and it is also to be said by the follower. This is based on the words 
of the Prophet (God bless him and grant him peace), “When the imam 
pronounces Amin, you should pronounce it too.”** Malik (God bless him) 
cannot adopt the saying of the Prophet (God bless him and grant him 
peace), "When the imam says wa-la 'd-dāllīn, then, you should say amin” 
insofar as it divides the duty (assigning it only to the follower), because 
the Prophet (God bless him and grant him peace) says at the end of the 
tradition, “The inzam says it too.” 

He said: They are to pronounce it inaudibly, due to the report related 
by us about the tradition of Ibn Mas ūd (God be pleased with him),” 
because it is a supplication and is, therefore,to be inaudible. The long 
and short vowel in it are both valid, but the doubling of the character 
mim 15 a grave error, 

He said: He is then to pronounce the takbir and bow (go into 
rukii'). It is stated in al-Jami‘ al-Saghir that he is to pronounce the takbīr 
while moving downwards, because the Prophet (God bless him and grant 
him peace) used to pronounce the takbir while moving downwards and 
while rising up.” 

The takbir is to be pronounced with the short vowel, because stretch- 
ing it (madd) at the beginning is a mistake from the religious perspective 
as it turns into a question, and a stretch at the end is a grammatical mis- 
take in the language. 

He is to lean with his hands on his knees making a space between his 
fingers, due to the words of the Prophet (God bless him and grant him 
peace) to Anas (God be pleased with him), "When you go into a rukū”, 


“Qur'an 73:20, 


49 M ` 
ea the text of the Qur'an here is not mujmal (unelaborated), as stated in an 
aruer note, 


Sut, ; 
ta: '5 recorded by al-Nasā'ī in his Sunan. In the tradition recorded by al-Bukhārī and 
Ča rk the words, “The imam says amin” ārē not found at the end, but they are in the 
tition recorded by al-Nasā'ī. Al-Zayla'ī, vol. 1, 368. 
ready referred to. Al-Zayla'ī, vol. 1, 139. 
tas, after having recited the Fātihah and adding a sūrak to it, 


B3 Lt 
Za ieksa recorded by al-Tirmidhi and al-Nasā'ī. Al-Tirmidhī calls it hasan sahih. Al- 
Yy Al, vol. 1, 372. , ' 
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place your hands on your knees and make a space between your fingers”4 
Creating a space is nol recommended except in this case so that holdin 


(with the hand) is facilitated, nor ts joining the fingers recommended 
except in the case of prostrations. What is beyond this is left to the norm al 
habit of the person, 


He is to keep his back straight, because the Prophet (God bless him 
and grant him peace) kept his back straight when he was bowing.’ 


He is not to raise his head upwards or lower it, because the Prophet 
(God bless him and grant him peace), “When he used to go into rukūt 
did not lower his head nor raise it upwards. 


He is to say (in this position), subhāna rabbiya ‘l-'azim (glory be to 
my Great Lord), three times, and this is the minimum. This is based on 
the words of the Prophet (God bless him and grant him peace), “When 
one of you goes into rukū', he should say, ‘subhana rabbiya ’l-‘azim,' three 
times, and this is the minimum, 7 that is, the minimum that completes 
(applies ta) plurality.* 


He is then to rise, raising his head, and say, "sami'a 'Ilāhu li-man 
hamidah (Allah has heard the one who praises Him), while the follower 
is to say, “rabbana laka 'l-hamd” (our Lord, for you is all praise). The 
imam is not to say this (the second phrase) according to Abū Hanifah 
(God bless him) while the two jurists maintain that he is to say it 
inwardly (without pronouncing it). This is based on what was repeated 
by Aba Hurayrah (God be pleased with him), that “the Prophet (God 
bless him and grant him peace) used to combine the two dhikrs,’® and 
because he (the iman) is inducing other persons to say it (by tasmmī”) so he 
should not forget it himself. Abū Hanifah (God bless him) relies on the 
words of the Prophet (God bless him and grant him peace), “When the 


eee ee 
“Tf is recorded by al-Tabarānī. Al-Zayla‘i, vol. 1, 372. 5 
“It is recorded by lbn Mājah in his Sunan, and by others as well. Al-Zayla î, vok $ 
374. 


"Jt is recorded by al-Tirmidhi and others. He calls it hasan sahth. Al-Zayla ī, vol. 1, 

375. 4 tal 

4 ” is recorded by Abū Dāwūd and al-Tirmidhī. Al-Zayla'ī, vol. 1, 375: cik 

k ccording to some, the minimum to complete the sunnah or to complete the pra" 
It is recorded by al-Bukhārī and Muslim. Al-Zayla'ī, vol. 1, 376. 
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imām says samia ‘Mahe liman hamida, then (all of) you should say rab- 
pana laka '|-hamd""* This is a division of duties and negates joint obli- 
gation. It is for this reason that the follower does not pronounce the tasmi' 
in our View: Al-Shāfi'ī (God bless him) disagrees with this (maintaining 
that the follower should pronounce both). Further, the act of praising by 
the imam will occur after the similar act of praise of the follower, and this 
goes against the function of imamah,” The tradition related by him (Abū 
Hurayrah) is interpreted to apply to the person (praying) alone.™ 

The person praying alone combines the two dhikrs, according to the 
sound report," even though it is related that it is sufficient to pronounce 
the tasm‘, and also that it is sufficient to pronounce the tahmid. (As for 
the issue of inducing others), the imam by inducing others to do good is 
doing it himself in meaning (reality). 

He said: Thereafter he stands in the upright position,” pronounces 
the takbir and performs the prostration. The legality of the takbir and 
the prostration is based upon what we have already elaborated. As for 
standing up erect (after rukū'), it is not a definitive obligation (fard),°° 
Likewise the sitting posture between two prostrations and so also the 
calm pause between bowing and prostrations. This is the view accord- 
ing to Abu Hanīfah and Muhammad (God bless them). Abū Yūsuf (God 
bless him) said that all these are definitive obligations, which is also the 
opinion of al-Shāfi ī (God bless him), due to the words of the Prophet 
(God bless him and grant him peace), “Stand up and pray for you have 
not prayed.”*” He said this to a villager who took his prayer lightly. The 
two jurists maintain that in the literal sense ruku* means inclining for- 
ward, and sujūd imply lying down prostrate, thus, the essential element 
is linked to the minimum of such movements and so also moving from 
one posture to another (with a calm pause) as that is not required. At the 


a S S a l 

"lt is recorded, in one version, from Anas (God be pleased with him) by all the six 
anng compilations, Al-Zayla‘, vol. 1, 377. 

That is, dividing the pronouncements between the imam and the followers. 

, Because the follower will be saying rabbana wa-laka 'I-hamd when the imam is still 
saYing sami'ā "Ilāhu liman hamida, 


‘That is, it is construed from the act of the Prophet (God bless him and grant him 
Peace) offering the nafl prayers alone, 


i 4 
ki tom Abū Hanifah (God bless him), because there are varying reports from him. 
„ter Saying rabbanā laka 'l-hamd. 


rej is what is called the qawmah. 
t is recorded by Abū Dāwūg, al-Tirmidhi and al-Nasā'ī. Al-Zayla'i, vol. 13, 378. 
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j aditi „the Prophet (God bless him an ' : rr 

sue) i ? raat eae said “if anything falls short d grant 5 a) the face is mentioned in the well known traditions. The placing of the two 
peace) cal PES ee A PE the gawmah (st ae of this, it hands and the knees (on the ground) is a sunnah, in our view, because it 
falls short from pl iioa (ātrā NA sat anding Posture R possible to prostrate without using them.” As for the placing of the 
after rukū') and the sitting posi’ ae pusira 10NS) are Sunnah o feet, al-Oudūrī (God bless him) has mentioned that it is a definitive 
according to the two jurists. 9 Likewise the calm pause ın the takhrij Ofal- FC ation for prostrations 78 

tm = =x ‘ YU i JE, h t - = = | ‘ 
Jurjāni (God bless him). In the takhry ae yA X (God bless him), it ° < said: If he makes the prostration on the round band of his turban 
San obligation (wajib) so ja Po paps rations OF error are obligatory if or on an excess part of his dress, it is valid, because “the Prophet (God 
it is given up by mistake, in his T ee oe . bless him and grant him peace) used to prostrate on the round band of 

He1s ta place his hands ou piķa ? state | ail ibn Hajar (God his turban,” and it is related that “the Prophet (God bless him and grant 
be pleased with him) describing t e salal O t e Messenger of God (God him peace) used to pray in a single dress preventing with its excess the 
bless him and grant him peace), rested on his two palms and raised his hotness and coldness of the ground.” 
posterior.” is to open up his underarms, due to the words of the Prophet 

He said: He is to place his face between his two hands with his hands a ales | 


says ir (God bless him and grant him peace), “Open up your underarms,” The 
being aligned with his two pārs. due to she yeport that the Praphet (God word stretch, from a different root, is also reported in this tradition, while 
bless hiti anid gripur pede) sidan.. the first conveys the meaning of revealing. 

He is to create a space between his torso and his thighs, because “the 
Prophet (God bless him and grant him peace) used to prostrate creating 
so much space (between his torso and thighs) that if a kid (goat) wished 
it it could pass through (this space).”* It is said that when one is. praying 
in a row (in a congregation) he is not to do this so as not to harass those 
next to him,” 


He is to turn the fingers of his toes towards the giblak, due to the 
words of the Prophet (God bless him and grant him peace), “When a 


He said: He is to prostrate on his nose and on his forehead, because 
the Prophet (God bless him and grant him peace) did so persistently,» 
If he confines himself to prostrating on one of these, it is valid accord- 
ing to Aba Hanifah (God bless him). The two jurists said: It is not 
proper to prostrate on the nose alone, except due to an obstacle. This 
is also a narration from him (the imam) on the basis of the words of the 
Prophet (God bless him and grant him peace), "1 have been commanded 
to prostrate on seven bones," and he counted the forehead in these, Abū 


Hanifah (God bless him) (for his separate opinion) relies on the fact that believer makes a prostration, each limb in his body makes the prostration, 
prostration is accomplished by placing part of the face on the ground, therefore, he should make each limb face the qiblah insofar as he is able 
and this is what the worshipper has been ordered to do, except that the to do so”*+ 

cheeks and the chin are excluded on the basis of consensus (ijmā'), while 


Tsee 


"That is, by placing the hands on the ground. 


‘Referred to above. "This is also stated by al-Karkhi and al-Jassas. Further, the placing of the feet on the 


"Abū Hanifah and Muhammad (God bless them). oe duning prostrations:is also a jaré, ; . 
"Abū ‘Abd Allah al-Jurjānī, the student of Abū Bakr al-Jassas al-Rāzī. „It is related from several Companions (God be pleased with them), One version 
"Abū al-Hasan al-Karkhi the teacher of Abū Bakr al-Jassas al-Razi mor Abū Hurayrah (God be pleased with him) is recorded by ‘Abd al-Razzaq, Àl- 
M ier . i | VARAS TE Ayla, vol. 1, 384, 
“Which is a requirement for missing a wājib or making a mistake in it. i būt ee s 
Al-Zayla’t calls it gharīb as a Sinna Wāri ( God be pleased with him). A sim I ar by lan ADi Sja Agri aoe others, RER, LENSES. 
ilar tradition from al-Barra’ ibn ‘Azib is recorded by others including Abu Dawid. ny is recorded by ‘Abd al-Razzāg, however, it is gharib. Al-Zayla ī, vol. 1, 386. 
Al-Zayla't, vol-1,38 y i tts recorded by Muslim. Al-Zayla'ī, vol. 1, 386-87, 
1 - 1, 301. tion "That ls, when t 


ā , i here 1 j i tanding very close tu 

J The acts are found in separate traditions. Thus, one part is recorded in 4 tradi ere is overcrowding and the worshippers are s g very 

Y Muslim, while the rest is found in another tradition. Al-Zayla‘l, vol. 1, 381. “It is i ts is, V | āī 
a S gharib. A tradition, somewhat similar in meaning, is recorded by al-Nasa’7. 
“It is recorded by al-Bukhari in his Sahih. Al-Zayla'ī, vol. 1, 382. Al š 


7614 ; "Zayla'ī, vol. 1, 387. 
It is recorded by all the six sound compilations. Al-Zayla ī, vol. 1, 383: 


each other. 
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ie prostrations, he says, «subhāna rabbiya ta 1 a three times and 

In his prost ber), due to the words of the Prophet (G 

ic the minimum (number), | ki od 
airs I arant him peace), «When one ol you mikes a prostration 
ine pene prost rations ‘sibhana rabbiya ‘lala, three times” This 
sect eee that is, the minimum that completes plurality, It iS rec- 
ommended that he exceed the number three in his ruki and stjūd, but 
ending with an odd number, because “the prophet (God bless him and 
grant him peace) used to end at an odd number, if he is the imam, he 
"< not to exceed this in a manner that i becomes tiresome for the peo- 
ple leading to avoidance (of prayer). Thereafter, the glorification during 
rukū‘ and sujūd is a sunnah, because the text (of the Qur'an) includes 
rukū and sujud and not their glorification, theretore, an excess over the 
text is not to be made (for deeming them an obligation), 

A woman is to lower herself in her prostrations and to make her torso 
touch her thighs, because this provides her with a better covering, 

He said: He then raises his head and pronounces the takbir, due to 
what we have related,** and when he is calm in the sitting posture, he pro- 
nounces the takbir and makes the prostration (again), due to the words 
of the Prophet (God bless him and grant him peace) in the tradition 
af the villager, “Then raise your head till you become erect in the sit- 
ting posture.”* If he does not adopt the erect sitting posture, pronounces 
the takbir and makes the second prostration, his prayer is deemed valid 
according to Abū Hanifah and Muhammad (God bless them) and we 
mentioned this earlier where they discussed the extent to which the head 
is to be raised. The correct view, however, is that if his head is very close to 
the prostrating posture, it is not valid as in that case it would be deemed 
part of the prostration, If he adopts a position that is close to the sitting 
posture, it is valid as that would be deemed a sitting posture and the sec- 
ond prostration will then be realised. 


“It has already been referred to, see al-Zayla'ī, vol. 1, 375, where the rukū” is men- 
tioned. Al-Zayla'i, vol, 1, 388. 

"lt is gharib, Al-Zayla'ī, vol, 1, 388. hi 

"If it is done in this case, it will amount to naskh (abrogation) with a khabar wali 
and this is not valid, The reason is that the text is not mujmal and an addition can omy 
be made with a khabar wahid when the text is mujmal. d 

"Already referred to with the words “while moving downwards...” It js recorded DY 

al-Titmidhi, who calls it hasan sahih. Al-Zayla'ī, vol. 1, 372. 


botpi , d 
| It is recorded by all the six sound compilations from Abū Hurayrah (God be please 
with him). Al-Zayla‘, vol. 1, 388, 
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He said: When he is calm after having prostrated, he pronounces the 

takbīr, and we have already mentioned this, standing up erect on the 
(front) soles of his feet without sitting down or leaning with his hands 
on the ground. Al-Shafi'l (God bless him) said that he is to adopt the 
sitting posture momentarily and then rise leaning on the ground, due to 
the report that “the Prophet (God bless him and grant him peace) did 
so" We rely on the tradition of Abu Hurayrah (God be pleased with 
him, “that the Prophet (God bless him and grant him peace) used to rise 
in his prayer on the (front) soles of his feet” What he has related is 
interpreted to apply to old age. Further, this is a posture of relaxation and 
salat has not been prescribed for this (purpose). 
He goes through the same acts in the second rak'ah that he went 
through in the first rak'ah, because it is a repetition of the essen- 
tial elements, except that he does not recite the opening glorification 
(subhānāka ‘llahumma...) and the seeking of refuge (adhu billahi..., ), 
as these have not been prescribed for more than one time. 

He is not to raise his hands except for the first takbir with al-Shāfiī 
(God bless him) disagreeing in the case of going into the ruka‘ and on 
rising from it. The rule is based on the words of the Prophet (God bless 
him and grant him peace), “The hands are not to be raised except on 
seven occasions: the takbir of the opening (glorification); the takbir of 
quiut (supplication); the takbirs of the two “ids”; and he mentioned four 
occasions for the kajj (pilgrimage). The tradition that al-Shāfi'ī relates™ 
for raising of hands (before and after rukū') is to be interpreted to apply 
to the early phase.” This is how it has been transmitted from Ibn Zubayr 
(God be pleased with him), 

When he raises his head after the second prostration of the second 
rak'ah he is to let his left leg (after straightening the foot) touch the floor 


a a g 
a is recorded by al-Bukhari. Al-Zayla‘t, vol. 1, 388. 
mu t ts recorded by al-Tirmidhi from Abū Hurayrah (God be pleased with him). Al- 
Ja Ī, vol. 1, 389, 
Kit KA for relaxation, because it is a type of exertion in itself. 
T sharīb with these words. Al-Zaylaʻi, vol. 1, 389-90. 
tas been recorded by all the six sound compilaitons. Al-Zayla'ī, vol. 1, 392. 
traditions ~ a lengthy discussion about this in figh, a discussion that revolves around 
early ph : the Author make short work of it by saying that this was the practice in the 
Mase of Islam. This, however, is the position, according to the Hanafi perspective, 


ert ë discu : t dn å 
(God bless them), ns. The rulings come down from Ibrahim al-Nakha'ī and Hammad 


ALHidāyali BOOK Il; Pkavk : 
————— S eo 


123 a 
- U 


while he is to keep his right foot in the upright 
ay » fingers pointing towards the giblah. This js Kw 
position with the toe ane h her) described the sitting posture of 
-A'ishah (God be pleased with Ne Aurentliti peackY duri OF the 
viessenger of God (God bless him an oe "K pē 4 urng Prayer. 
Heis to place his hands over his thig Fg + ae 7 fingers, and is 
then to perform the tashahhud. This is related in t e tradition of Wa’ il 
ibn Hajar (God be pleased with him),” and because in this position the 
fingers of the hand point towards the giblāh. - 
“In the case of a woman, she is to rest on her left thigh, letting her feet 
ratrude from the right side, because this provides the best cover to her. 
The tashahhud is: at-tahayyatu lillahi wa ‘ssalawatu wa 'ttayyibātu 
assalāmu ‘alyaka ayyuhannabiyyu... upto its end. This is the lashahhud 
recited by ‘Abd Allah ibn Mas‘td (God be pleased with him). He said, 
“The Messenger of God (God bless him and grant him peace) took me 
hv the hand and taught me the tashahhud just as he taught me a sūrah of 
the Qur'an, and said, “Say: at-tahayyatu lillahi,.. up to its end.” Adopt- 
ing this is better than the tashahhud transmitted by Ibn ‘Abbas (God be 
pleased with both) and that is: “at-tahayyatu al-mubarakatu as-salawaty 
ūt-tayvibātu lillāhi salamun ‘alayka ayyuhannabiyyu wa-rahmatu ‘lahi 
wa-barakatuh, salamun alayna... up to its end.” The reason is that in 
the rashahhud of Ibn ‘Abbas there is the imperative form (“say”) and 
(the imperative has grades) the least of which is for recommendation,’ 
Further, (in [bn Mas'ūd's version) the definite article al- (before salām) 
conveys generality, while the additional character waw is for renewal of 
speech (making the praises multiple but connected) as is the case in an 
oath. In addition, there is an emphasis on teaching in it (making its accep- 
lance More convincing). 
He is not to add to this during the first sitting posture, due to the 
words of Ibn Mas'ud (God be pleased with him), "The Messenger of God 
(God bless him and grant him peace) taught me the tashahhud for the 


and he ts to sit on it, 


“Trigg re diré. bË : e y “i 
It ts gřarih in this version, however, part of it is recorded in Muslim, Al-Zayla’t, vol. 
h 418: 


“lis gharib, however, reference to thighs is found in traditions recorded in Muslim: 
Al-Zavla’i, vol, 1, 419, 


ht is recorded by all the six sound compilaitons. Al-Zayla'ī, vol. 1, 419. 
It ts recorded by all the sog 


420 nd compilations except al-Bukhārī. Al-Zaylaī, vol. 1; 


1 i 
That is, the ; N 
lound in cece amr Ris grades like wiujūb and nadb (recommendation). Such an amr 1$ 


narration uf Ibn Mas'ūd (God be pleased with him). 
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middle of the prayer and its end. In the middle of the 
when he had completed the tashalthud, When it was the 
he made supplications for himself as he liked” 


In the last two rak‘ahs, he is to recite the Fatthat al-Kitāb alone, due 
to the tradition of Abū Qatadah (God be pleased with him), that “the 
Prophet (God bless him and grant him peace) used to recite the Fatihat 
al-Kitab in the last two.”"* This (statement of al-Oudūrī) is for elaborat- 
ing something that is good (but not a sunnah), and it is sound, because 
recitation is obligatory in two rak'ahs, as will be presented to you in what 
follows; God willing. 

He is to adopt the sitting posture in the last as he did the first time, 
due to what we related with respect to the traditions of Wā'il and ‘A’ishah 
(God be pleased with them)."* This posture, however, is tiring for the 
body, therefore, it is better to adopt the posture of resting on one side 
(with the feet protruding sideways) towards which Malik (God bless him) 
was inclined.“ The narration in which it is reported that the Prophet 
(God bless him and grant him peace) adopted this resting posture'’® has 
been declared weak by al-Tahawi (God bless him), or it is to be inter- 
preted to apply to old age. 

He then recites the tashahhud, and it is wajib (obligatory), in our 
view. Thereafter, he recites prayers and blessings for the Prophet (God 
bless him and grant him peace), which is not an obligation, in our view, 
with al-Shāfi'ī (God bless him) disagreeing in both cases. The basis (in 
our view) are the words of the Prophet (God bless him and grant him 
peace), “When you have said this or done this, then, your prayer is com- 

plete. If you like to get up you may and if you wish to remain sitting you 
may do that”™? Reciting prayers and blessings for the Prophet (God bless 
him and grant him peace) outside the salat is obligatory (wajib) either 
once, as has been maintained by al-Karkhi (God bless him), or each time 


prayer he got up 
end of the prayer, 


ee eee 
at is recorded by Ahmad in his al-Musnad. Al-Zayla'ī, vol. 1, 422. 
a 's recorded by al-Bukhari and Muslim. Al-Zayla'ī, vol. 1, 422. 
a the chapter on supererogatory (nafl) prayers. "ma 
This tradition has preceded under the discussion of the first sitting posture, Al- 
yla'i, 423, 418-19. 
hat is, this was his opinion, « 3 
Be, 15 recorded by the sound compilations, except Muslim. Al-Zayla’t, vol. 1, 423- 


It is recorded by Abū Dawad from Ibn Mas'ūd (God be pleased with hint). Al- 
ylaʻi, vol. I; 424. 
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(God bless him and A ses ec iS men- 
tioned, as has been preferred by saci ( vii : sand wah martes 
of the command is sufficient for us, WANE with 
reference to tashahhud is for its identification, 

He said: He makes supplications 45 he likes one those that are 
based on the words of the Qur'an and the ez! | supplications, %8 
on the basis of what we related with respect to the tradition of Ibn Mas'ūd 
(God bless him) where the Prophet (God bless him and grant him peace) 
said to him, “Thereafter, choose a supplication that 1s the pee and most 
impressive for you.” He is to begin with prayers lor the | rophet (God 
bless him and grant him peace) so that it comes closest to being heard. 

He is not to make supplications with words that resemble the words 
used in the speech of humans, as a precaution against invalidity. It is for 
this reason that he is to use those that are transmitted and preserved. 
What is not impossible to ask from humans, like the words, “O Lord, 
make me marry such and such woman, amounts to speech used by 
humans, and what is impossible to ask from them, like the words, “O 
Lord, forgive me,” does not resemble their speech. The words, “O Lord, 
feed me,” belong to the former category, which is the sound view, insofar 


as such words are used among humans, just as it is said: the commander 
fed the army. 


the name of the Prophet 


He then makes the salutation turning (his face) to the right saying, 
“as-salamu ‘alaykum wa-rahmatu ‘llah” and then to the left saying the 
same, on the basis of what was related by Ibn Mas‘ud (God be pleased 
with him) that “the Prophet (God bless him and grant him peace) used 
to offer the salutation to the right when the whiteness of his right cheek 


could be seen and then to the left till the whiteness of his left cheek could 
be seen." 


He is to intend in his first salutation those on his right from among 


men, Women and guardian angels and likewise on his left, because acts 
are determined by intentions. ™ In our times, he is not to intend women 


| lok $ , 
That is, transmitted from the Prophet (God bless him and grant him peace). 


109 he: se 

* lt appears he is referring to a tradition from Ibn Mas'ūd that has preceded in which 
tā instructions about lashahhud. Al-Zayla'ī, vol. 1, 428. 

+ € compilers of the four Sunan have recorded this tradition. Al-Zayla'ī, vol. 1, 439° 


nh 6 
According to the well known tradition, 
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ar those who are not participating in his prayer, and this is the sound 
view, because a com munication 1s meant for the addressees present. 

ror the follower it is essential to include his imam in such an inten- 
tion. If the imam is on the right or the left, he is to include the imam 
in the niyyah for both sides. If he is in front of the follower, he is to 
include him in the intention for the first according to Abū Yūsuf (God 
bless him) due to the preference to be given to the right side. According 
to Muhammad (God bless him) and in one narration from Abū Hanifah 


(God bless him) he is to include him in both intentions, because the 
imam has a share in both sides. 


The person praying alone is to include the guardian angels in his 
intention and no one else, because there is no one with him besides them. 

The imam formulates the intention for both salutations (including 
the people and the guardian angels), which is the sound view, In the 
case of the angels, a limited number is not to be intended, because the 
reports about their number have differed and, thus, resemble belief in 
the prophets (peace and blessings on them)."* Thereafter, using the word 
as-salam is obligatory (wājib) in our view, but is not a definitive obliga- 
tion (fard), with al-Shafil (God bless him) disagreeing. He adopts the 
words of the Prophet (God bless him and grant him peace), “Its tahrim 
is the takbīr and its tahlil is the taslim.’™? We rely on the tradition of Ibn 
Mas‘tid (God be pleased with him). The existence of a choice (when you 
have said this or done this) negates both the definitive obligation and the 
wājib,"? however, we established wujūb on the basis of what is related,” 


by way of precaution.'* The definitive obligation is not established on the 
basis of such an evidence.” God knows best. 


ee si ET 

"That is, the rule about the angels is similar to the rule about the prophets (peace and 
blessings on them ) insofar as one says, “I believe in the prophets (peace and blessings on 
them) the first of whom was Adam (God bless him and grant him peace) and the last of 


whom was Muhammad (God bless him and grant him peace).” Thus, a limited number 
18 not to be mentioned. | 
T; ‘tt has preceded at the beginning of the chapter. It is recorded by Abū Dawud, al- 
minidh and Ibn Mājah. See Al-Zayla‘t, vol, 1, 307, 435. 
“f The choice given in the words of the Prophet (God bless him and grant him peace), 
Ak say this or do this, your prayer is complete.” 
Ge al-Shāfi'ī (God bless him). 
VBA that acting upon it is not given up completely. m 
i; F nā fard is established through a definitive evidence, while this is a kkabar 


wal 
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11.1 RECITATION IN PRAYER 


He is to recite audibly in the fajr prayer, in the first two rak'ahs of 
maghrib and ‘isha’, if he is the mam, while he is to recite inaudibly jp 
the next two. This is what has been transmitted (from the Prophet (God 
bless him and grant him peace) and related from the Companions (God 
be pleased with them)). 

If he is praying alone, he has a choice and he may recite audibly to 
listen to himself, because he is an imam for himself. If he likes he may 
recite inaudibly, because there is no one behind him who can listen to his 
recitation, It is, however, preferable to recite audibly so that the perfor- 
mance is in the form meant for the congregation, ™” 


The imām recites inaudibly in the zuhr and ‘asr prayers even when 
he is leading the prayers in ‘Arafah, due to the words of the Prophet (God 
bless him and grant him peace), "Prayer during daylight is dumb,”* that 
is, there is no audible recitation in it. In the case of ‘Arafah, Malik (God 
bless him) disagrees and the proof against him is what we have related, 


He is to recite audibly in the jumu'ah and two ‘td prayers, due to 
the reported transmission of the mustafid category upholding audible 
recitation,” In the supererogatory prayers during daylight, he is to recite 
inaudibly, while during the night he has a choice on the analogy of the 
obligatory prayer with respect to the individual, The reason is that the 


supererogatory prayer is complimentary for the obligatory prayer and is, 
therefore, subservient to it. 


A person who has lost the ‘isha’ prayer and is offering it after the 
rising of the sun, as well as leading the prayer,'* is to recite audibly, as 
did the Prophet (God bless him and grant him peace) when he offered fajr 


"Al-Zayla'ī says that there are two mursal traditions on the issue recorded by Abū 
Dāwūd in his Marāsīl. Al-Zayla’i, vol. 2, 1. It is to be noted that a mursal tradition is a 
hujjah for the Hanafis. 

"Al-Karkhī (God bless him) maintains that he is not to raise his voice to the extent 
that the imam does, because there is no one behind him who is listening. Some jurists 
maintain that to make his prayer similar to the congregation, there is greater merit if he 
makes the call (adhan) as well us the igamah, Al-'Aynī, vol. 2, 293. 

'™ Itis glrarīb, and is recorded by ‘Abd al-Razzāg. Al-Zayla‘i, vol. 2, 1, 

"The reference is to the reasoning given by al-Bayhaqi on the basis of traditions 
recorded by the sound compilations, except al-Bukhārī. Al-Zayla'ī, vol. 2, 2. 

'=For those who have missed it likewise, 
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rough delaye d performance (qada’) in a congregation on the morning 
gherthenigntolarse o o l 

If he is alone, he is to recite inaudibly decidedly and has no choice 
in it, and this is the sound view. [he reason js that audible recitation 
is specific to the congregation in general or to time in the case of the 
individual by way of choice, and in this case none of these rules applies. 

A person who recites a sūrak in the first two rak‘ahs of ‘isha’, and not 
the Fatihat al-Kitab, is not to repeat it (in lieu thereof) in the next two 
raktahs.** If he recites the Fatshah and does not recite any sūrah besides 
that,” he is to recite the Fatrhah in the remaining two, the Fatihah as 
well as a sūrāh, and he is to do so audibly. This is so according to Abū 
Hanifah and Muhammad (God bless them). Abū Yūsuf (God bless him) 

said that he is not to recite them by way of gadā”, because the wājib that 
is not performed at its time is not to be performed as gadā”, except on 
the basis of an evidence.“ The two jurists maintain, and this is the dis- 
tinction between the two situations, that the recitation of the Fatthah is 
prescribed in a way that the surah follows it. Thus, if he were to recite it 
in lieu of the previous, the recitation of the Fatihah would follow the 
sūra. This goes against the way it has been laid down. It is different 
when he does not recite the sūrah as in that case it is possible to recite 
it by way of gadā” in the manner that is prescribed. Thereafter, he (Imam 
Muhammad) mentioned something here that indicates wujūb (obliga- 
tion) and in Kitab al-Asl he uses the word recommendation. The reason 
is that if it is recited later it is not linked to the Fatihah, and the obser- 
vance of its prescribed sequence is not followed. 

He is to recite both audibly. This is the correct view, because combin- 
ing audible and inaudible recitation in a single rak‘ah is repugnant and 
the alteration of the supererogatory recitation, which is al-Fatihah, (into 
wajtb) is preferable,” Thereafter, recitation is inaudible when he can hear 


"Mis reported by Imam Muhammad ibn al-Hasan al-Shaybani (God bless him), 
from Ibrahim al-Nakha‘l (God bless him), in his Kitab al-Athar. It is also recorded by 
Muslim in his Sahih, Al-Zayla‘, vol. 2, 3. 

"That is, by way of qada’. Some jurists say that the recitation of the Fatihah is obliga- 
ory and should be repeated in the remaining two rak'ahs by way of gadā”, if it is missed 
in the first two, 

BY way of addition. 

tr, there is no evidence for this case, 
rid As it was to be recited inaudibly in its own place originally, but will now follow the 
we of the stirah, which was Originally wājib. 
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himself, while recitation i$ audible arēnu parts s n war him too, 
ae sition according to the fagīh Abu Ja in awani (God 
This is the positio! he mere movement of the tongue without a Sound 
bless him), because the Me! Al-Karkhi (God bless him) said that 
does nol amount to recitation, Ai-i se haa asi ak at the 
lowest category of audible recitation IS INSEL NE nea f kātā Ati the least 
category of inaudible recitation 15 the formation O war S, as recitation 
is an act of the tongue and not that of the PE In the statement in the 
Book is an indication of this, It 1s on this rule'* that all that pertains to 
expressions, like divorce, emancipation and exemption, is determined 2 

The minimum recitation that is deemed valid in prayer is one Verse, 
according to Abū Hanīfah (God bless him). The two jurists held that it 
is three short verses or One long verse, because he cannot be deemed a 
reciter without this as otherwise he would appear to be one reciting what 
is less than one verse. He (Abu Hanifah) relies upon the verse, “Recite 
what is easy from the Qur'an,” without qualifying it in any way, except 
that what is less than a verse is excluded (as it does not give a complete 
meaning), and a verse does not convey (such an incomplete meaning), 

During a journey he (the mam) is to recite the Fatihat al-Kitāb and 
any sūrah that he wishes, due to the narration that "the Prophet (God 
bless him and grant him peace) recited the ma'ūdhatayn"” in the fajr 
prayer during journey.” Further, journey affects the length of the prayer 
itself, therefore, it should be more effective in lessening the length of the 
recitation. This is the case when departure is to be hastened, but when 
there is calmness and no haste, stirahs like al-Burūj and Inshaggat are to 
be recited in fajr. The reason is that it is possible to observe the sunnah 
along with the relaxation," 

When in a settlement, he should recite forty or fifty verses in the 
two rak'ahs of fajr besides the Fatihat al-Kitāb. It is reported that these 
are from forty to sixty and from sixty to one hundred, and for each 
such assertion a report has been recorded from the Companions (God 


Se m m 
"And the accompanying disagreement. 


ae if he forms the words, “You are divorced,” in his statement to his wife, but he 
orms them in a way that he cannot hear hi i according to 
retene ot hear himself, the divorce takes place 


Āā s him), but not according to al-Hindawānī (God bless him). 
Qur'an 73:20, 


"Sürat al-Falag and sūrat al-Nās. 


oer recorded by Abū Dawad in his Sunan. Al-Zayla‘i, vol. 2, 4. 
it amounts to both during a journey. 
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be pleased with them).”* The reconciliation is that he should recite one 
hundred verses with eager followers and forty with those who exhibit 
laziness, while on the average he is to recite a number that is between fifty 
and sixty. Itis also said that he should take into account the length of the 
nights and their shortness” and the excess of occupation (with work) 


and its absence. 

He said: During zuhr he is to do the same, due to their similarity 
in terms Of the time available. In Kitab al-Agl it is stated that he may 
recite less than that as this is the time of occupation with work, therefore, 
he is to reduce the recitation in order to avoid irritation. The asr and 
‘isha’ prayers are similar and he is to recite the awsāt al-mufassil (from 
Kuwwirat up to al-Duha). 

In the maghrib prayer he is to recite even less, and he may recite qisar 
al-mufassil (from al-Duha up to the end of the Qur’an), The basis (as!) 
for this is the letter of ‘Umar (God be pleased with him) to Abu Mūsā al- 
Ash‘ari (God be pleased with him) that in fajr and zuhr, tiwāl al-mufassil 
(from al-Hujarat to as-sama’u dhat al-Burūj) are to be recited, in the ‘asr 
and ‘isha’ prayers, awsat al-mufassil are to be recited, while in the maghrib 
prayer, the gisār al-mufassil are to be recited." The reason is that the 
maghrib prayer is based on shortage of time and lightening the recitation 
is more suitable for it. For ‘asr and ‘isha’ prayers delay is recommended 
and, therefore, by lengthy recitations they are likely to fall within a time 
period that is not recommended. They are thus to be limited through the 
awsat. 


The first rak‘ah of fajr is to be made longer than the second rak'ah in 
order to help the people catch up with the congregation. 


He said: The two rak‘ahs of the zuhr are of equal length. This is so 
according to Abū Hanifah and Abū Yūsuf (God bless them). Muhammad 
(God bless him) said: It is dearer to me that the first rak‘ah in all prayers 
be made longer than the other rak‘ahs, due to the report that “the Prophet 
(God bless him and grant him peace) used to lengthen the first rak‘ah as 
compared to the other rak‘ahs in all prayers.” The two jurists maintain 


"Te anti ease ec . . i- 
R One reportis recorded by Muslim from Jābir (God be pleased with him). Al-Zayla'ī, 
vol. 2, 4. 


"With a change of seasons. 


Marfa traditions recorded by al-Nasā'ī and Ibn Majab. Al-Zaylaī, vol. 2, 5. 
Its recorded by al-Bukhārī and Muslim in their Sahīhs. Al-Zaylā"ī, vol. 2, 5-6. 
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that the two rak‘ahs are equal with respect to their entitlement lo recita. 
tion, therefore, they are equal in terms of the length vl the recitation ge 
well, as distinguished from the farr prayer as that is the time ol sleep and 
oblivion, Further the tradition 1s interpreted to mean lenny hening Of the 
glorification with respect to thana » trawwvudli atad tasiniy yah. ln deter. 
mining the length of the recitation, excess or decrease in what is less than 


three verses iš not to be given consideration due to the IM possibility of 


avoiding this without hardship. 


The recitation of a particular sirah is not fixed for any of the Prayers 
in the meaning that prayer 1s not valid without it, on the basis of the 
unqualified meaning of what we have recited." It is disapproved to 
permanently associate something trom the Qur än with a particular 
prayer" insofar as that leads to the avoidance of the rest of it and such a 
preference cannot be made, 

The follower is not to recite behind the imam, with al-Shafi' (God 
bless him) disagreeing in the case of the Fatihah, He reasons that recita- 
tion is one of the essential elements (rukn) of prayer and the followers 
must participate in this with the imani, We rely on the words of the 
Prophet (God bless him and grant him peace), “lor a person who has an 
imām, the wnarn’s recitation is his recitation, ”’*' and on this there is the 
consensus (1jma') of the Companions (God be pleased with them). It 
is a rukn that is common for them, but the part of the follower is silence 
and listening. The Prophet (God bless him and grant him peace) said, 
“Remain silent when the imam recites.” It is preferred by way of prè- 
caution (to recite the Fatihah) on the basis of what has been transmitted 
from Muhammad (God bless him) ( by some scholars), but it is disap- 
proved by the two jurists due to the violation of what comes naturally. 


He is to listen intently, maintaining silence, even if the imam is recit- 
ing a verse that mentions heaven (targhib) or one that mentions hell 








"That is, the unqualified meaning of the verse requiring recitation of what is easy. 
See al-Zayla'i, vol. 2, 6, for a comment on the Opposite view. | 
"It is related from a number of Companions (God be pleased with them). One trå- 
dition from Jabir is recorded by Ibn Mājah in his Sunan. Al-Zayla'i, vol, 2, 6-7. | 

“imam Muhammad indicates this in his version of dl-Mūwaņta'. Another report 1 
from al-Tahawi, Al-Zayla'ī, vol. 2, 12. 


di 4 bie: ; > F MP hic y a'i, vol, 1 
One version from Abū Masa is recorded by Muslim in his Sahih. Al-Zayla i 
14, i 
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(tarhib), " because listening and maintaining silence 
gation ON the basis of the texts and recitation, supplications for heaven 
or seeking refuge from the Fire, are all matters that interfere with this. 

The same applies to the khutbah (sermon) as it does to blessings 
and prayers for the Prophet (God bless him and grant him peace), due 
to the obligation of listening, unless the person delivering the sermon 
recites the words of the Exalted, “God and His angels send blessings on 
the Prophet: O you who believe! Send blessings on him, and salute him 
with all respect." in which case the listener is to send blessings inwardly 
(silently). The jurists disagreed about the person who is far removed from 
the pulpit. The safe thing to do is to maintain silence in order to uphold 
the obligation of keeping silent. God knows best, 


Hour Il Peay il 


is a definitive dhli- 


B 








UT ETER T Le 
cena Is, he is not to after supplications on hearing these verses. KA 
here are reports that the verse referred to was revealed wilh respect tu recnatien 
hind the imam, It is recorded by Imam Ahmad (God bless him) that he said: The 


People arrived at a consensus that this verse pertains to prayer. Al-Zayla’, vol. 2, 13. 
t ‘ 
“Qur'an 33:56, 


Chapter 12 


tmamah (Leading the Prayers) 


The congregation is an emphatic sunnah (sunnah mu akkadah),' due to 
the words of the Prophet (God bless him and grant him peace), “The 
congregation is a sunnah from among the sunan al-huda, which is not 
given up except by the hypocrite.” 

The best person for the imāmah is one who is the most knowledge- 
able about the sunnah. It is reported from Abū Yusuf (God bless him) 
that he is one who is best in recitation, because recitation is a necessity, 
while the need for knowledge arises when a legal issue arises. We say that 
recitation is needed for one essential element (rukn) of salat, whereas 
knowledge is required for all the elements. 

If two persons are equal in terms of knowledge, then, the best of them 
in recitation (is to lead the prayers). This is based on the words of the 
Prophet (God bless him and grant him peace), “The people are to be led 
by one who can recite best the Book of God. If they are equal in this, then, 


We have stated that the term sunnah used in figh texts, especially in this book, is 
ued in the sense of sunnah mu’akkadah, which is an act that the Prophet (God bless 
him and grant him peace) performed persistently, and gave up only due to an excuse. 
compared to this, the word adab (pl. ādāb) is an act that the Prophet (God bless 
i = grant him peace) performed a few times, but gave up at other times. This is 
ain to as ghayr mu'akkadah by some. If this is the case, the use of the word 
šui ere would have been sufficient. The Author, however, is referring specifically to 
the ki akkadah and by this he means sunnat al-hudā. This is an enhanced form of 
ties $ Hae comes very close to the wājib. In fact, the congregation is called a wājib 
here of the Hanafi jurists, and as fard kifayah by others. The distinction should, 
retore, be kept in mind. 


1+: HF i 
K: S gharib in this version, however, Muslim has recorded a different version that 
ys the same meaning. Al-Zayla'ī, vol. 2, 21. 


ITL: 
This means a person who knows fiqh and the rules of the sharī'ah. 
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the one who has the best knowle dge of the te ral a The one who used 
to recite the best (from among the Companions—God be pleased with 
them) was usually the best in knowledge as well, because they used to 
receive the Quran along with a knowledge of the alikam (rules), thus, the 
hest reciters were given priority in the traditions. This is not the case in 
our times, therefore, we have given priority to the one best in knowledge. 

If they are (still) equal, then, the one who is most pious, due to the 
words of the Prophet (God bless him and grant him peace), “If one has 
prayed behind a knowledgeable pious imām, it is like praying behind a 
prophet.” 

If they are equal (in all the above matters), then, the one who is the 
eldest, due to the words of the Prophet (God bless him and grant him 
peace) to the two sons of Abū Malikah, “The elder of you is to lead you.” 
Further, giving preference to him leads to an increase in the congrega- 
tion. Giving priority to a slave is disapproved, as he is not free to devote 
time to knowledge, and to the villager for most of them lack knowledge, 
and to the disobedient (fāsig), as he does not follow the commandments 
of din, and the blind as he cannot avoid impurities, and the illegitimate 
person born out of zina, because he does not have a father who can super- 
vise (discipline) him and consequently ignorance overtakes him. Further, 
in the preference of these persons there is a likelihood of reducing the 
size of the congregation, for which reason it is disapproved. If, however, 
they are given preference, the prayer is valid, due to the words of the 
Prophet (God bless him and grant him peace), “Pray behind every pious 
and impious person.” 

The imam is not to prolong the prayer for the followers, due to the 
words of the Prophet (God bless him and grant him peace) “A person 
who leads the people in prayer, is to offer the prayer of the weakest among 
them, for among them are the sick, the old, and those in need.” 


‘It is recorded by the sound compilations, except al-Bukhari. This version is from 
Muslim as related from Ibn Mas'ūd (God be pleased with him). Al-Zayla"ī, vol. māki ] 

Mt is gharīb in this version, Al-Tabarani and al-Hakim have related somewhat sim a 
traditions, Al-Zayla'ī, vol, 2, 26. m 

b | . - 

„This has preceded. lt has been recorded by all the six Lmams of the sound comp S 
Hons (God bless them all). Al-Zayla'i, vol. 2, 26. 
x Is recorded by al-Dār'gutnī in his Sunan. Al-Zayla'ī, vol, 2, 26. him): 
The 's recorded by al-Bukhari and Muslim from Aba Hurayrah (God bless 
Jere are other traditions too that convey the same meaning. Al-Zayla Ī, vol. 2, 29: 
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isapproved for women to offer prayers in a congregation all by 
his is not devoid of the commission of the prohibited,’ 
and that is because the ram stands in their midst in the row, thus, it 15 
disapproved as in the case of the naked. 


If they do pray alone, then, the imam stands in their midst, because 
‘A‘ishah (God be pleased with her) did this,” while her act has been 
interpreted to apply to the initial phase of Islam." The reason is that in 
standing in front there is greater exposure, 


A person who prays with a single person makes him stand on his 
right due to the tradition of Ibn ‘Abbas ( God be pleased with both) that 
the Prophet (God bless him and grant him peace) prayed with him and 
made him stand to his right.’* He should not stand behind the (line of 
the) imam. According to Muhammad (God bless him), he is to place his 
toe fingers close to the heel of the intām. The first opinion, however, is 
the stronger opinion. If he does pray behind him or while standing to his 
left, his prayer is valid, but he is sinning for opposing the dictates of the 
sunah. 


it isd 
themselyes, as t 


If the person leads two others, he is to stand in front of them. Accord- 
ing to Abū Yusuf, he is to stand in their middle. This has been reported 
from ‘Abd Allah ibn Mas'ūd (God be pleased with him). We maintain 
that the Prophet (God bless him and grant him peace) stood ahead of 
Anas (God be pleased with him) and the orphan when he led them in 
prayer, This is for the preferred position, while the report from the 
Companion is evidence of permissibility (that is, the prayer is valid in 
the middle position) 


| 3 is not permitted for men that they be led by a woman or a minor. 
Ķ the case of a woman, it is due to the words of the Prophet (God bless 
mand grant him peace), "Move them behind insofar as God has moved 


4 a as 

vij is, the Biving up of the Sunnah. 
ighe ee by al-Hakim and others too. Al-Zaylafī, vol. 2, 30—31. 

bless him s * married in Madinah when she was nine and was with the Prophet (God 


nd «Se 
* weak. grant him peace) for another nine years, therefore, this claim appears to 


"itis i 
Mt is a by all the six Imāms in their sound compilations. Al-Zayla‘i, vol. 2, 33. 
Te rded by Muslim in his Sahih. Al-Zayla‘i, vol, 2, 33. 


tisy 
“corded by all the sound compilations, except Ibn Mājah. Al-Zayla’i, vol. 2, 35. 
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them behind.” Thus, positioning them in front is not permitted. As fo 
the minor, he is required to ofler supererogatory prayers alone and h 
cannol lead those under a duty to offer obligatory prayers, The Mashāfiki, 
of Balkh (God bless them) permitted the nmaniah of the minor in the Case 
af tardwih prayers and absolute sunan (rawatib before and after obliga. 
tory pravers), but our Mashā ikh (God bless them)" did not Permit it 
Among them were those who ascertained a disagreement, about mutlaq 
nafl prayers, between Abū Yusuf and Muhammad (God bless them). The 
preferred opinion is that it is not permitted in any of the prayers, because 
the nafl (supererogatory) prayers of the minor are less than those of the 
major insofar as the minor is under no duty to offer gadā” when such 
prayers are rendered invalid, and this is on the basis of consensus ( ijmā'). 
The strong is not to be structured upon the weak as distinguished from 
the person who is under the impression that he owes a prayer, for such an 
issue is moot (subject to ijtihād),” and the obstacle for such a person is 
considered non-existent." The case is also distinguished from that of the 
minor leading the minor for in that case the prayer is uniform (equal in 
strength). 

The saff (row) is to be formed first by men, followed by minors and 
then by women due to the wards of the Prophet (God bless him and 
grant him peace), “Let those who have attained puberty and are the object 


"It is gharīb and a marfū' tradition. A tradition conveying the same meaning has 
been recorded by the sound compilations, except al-Bukhārī, from Abu Hurayrah (God 
bless him), Al-Zayla‘i, vol. 2, 36. 

From Samargand and Bukharah 

“In this case, a person is under the impression that he owe 
he starts offering it as gadā”. During performance the prayer is 
due as gadā” for the reason that he had started offering it? The 
it is not due as gadā”. Zufar (God bless him) maintains that qa 
this person, under a false impression, was leading another who was bligatory for 
after fasad, gadā” is obligatory for one offering nafl, even though tt 1s not ob | reading 
the one leading. This case, on the face of it, appears similar to that of the EA adiné 
another wha is offering nafi. In both cases, gadā” is not obligatory on the sant to lead 
but it is on the person following, after fasad. Thus, a minor should be ees 
the prayer on the analogy of the person under a false impression. The c co ssion is 
are distinguished. The reason is that the case of the person under the false hate the thiet 
moot. Zufar (God bless him) maintains that gadā” is obligatory for him, W we dā' fot 
jurists maintain that it is not. As compared to this the issue of there ae a moot case 
the minor is settled. Analogy for the settled case cannot be structured up 

Arising from ijtihād and disagreement. 


s an obligatory prayel and 
rendered invalid. Is it now 
three jurists maintain that 
da’ is now obligatory: 
‘was offering nafl, them 





of prohibition (whose prayer can be nullified) stand behind me.” Fur- 
ther, niuļtādhālr" invalidates prayer, therefore, women have to be moved 
behind. If a woman has come to stand by his side (parallel to him), and 
they are participating in the same prayer, his prayer has become invalid 
provided the imam included her in his niyyah. Analogy implies that it is 
not nullified, and that is the opinion of al-Shāfī'ī (God bless him) taking 
into account her prayer, which is not nullified. The basis for istihsan is 
what we have related, and it is of the well known category. It is he who 
is the addressee, and it is he who has given up the obligation of position 
(to be ahead of her). Accordingly, it is his prayer that has become invalid 
and not hers, just like that of the follower when he stands ahead of the 
imam. If the imam did not include her in the niyyah, it does not harm 
this person for her prayer is not permitted, because without her inclu- 
sion participation is not established in our view, with Zufar (God bless 
him) disagreeing. Do you not see that the imam is bound to order the 
positions, thus, the matter is dependent on his duty, as in the case of fol- 
lowing. The niyyak of imamah (to include the woman) is stipulated if she 
is led in the parallel position. If there is no male next to her, then, there 
are two narrations in this. The distinction on the basis of one of these is 
that nullification is certain, while on the basis of the second it is probable. 

Among the conditions of (the issue of) muhadhah are: that the 
prayer be common, that it be absolute, that the woman be one who can 
be the object of desire, and that there be no curtain between them. As 
this prayer has been identified as nullified on the basis of a text, as distin- 
guished from analogy, therefore, all that the text has laid down is taken 
into account. 

Attending the congregation is considered disapproved for them 
(women), that is, the young women due to the apprehension of fitnah, 
There is no harm if the old women go out (for the congregation) for fajr, 
maghrib and ‘isha’. This is so according to Abū Hanifah (God bless him). 
The two jurists said that they can go out for all the prayers, because there 
5 no fitnah in this due to the absence of desire for them. Thus, it is not 
disappr Oved, as in the case of 'īd. He argues that excessive lust can lead to 
it, therefore, fitnah can occur, however, the fāsig persons spread around 


SS a 

b ae version of the tradition from Ibn Mas'ūd (God bless him) has been recorded 
eae Abū Dawid, al-Nasā'ī and Ibn Majah. Al-Zayla’i, vol. 2, 37. = 

th ane ing of women next to men with the likelihood of touching. It is described in 
€ next issue. 
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during zur, ‘asr and jumuah timings. They sigep during fajr and ‘Isha 
timings, and at the time ol maghrib they are busy with meals, The apen 
spaces are wide, and it is possible for women to remain separated from 
men, therefore, it is not disapproved (during Tcl). 

He said: A person in a state of (full) purification is not to pray behind 
a person whose position is the same as a woman with extended bleed- 
ing (mustahadah),” nor should a woman in a state of purification pray 
behind a mustahadah. The reason is that a person in sound health is in 
a stronger state as compared to the handicapped; a thing cannot bear the 
burden of one that is stronger than it. The imam bears the responsibility 
of his own salat and that of the person following him. 

Nor should a literate person who can read (the Our'ān) pray behind 
the illiterate person (ummī) or a person wearing clothes behind one who 
is naked, due to the (differing) strength of their state, 

It is, however, permitted that a person who has performed tayam- 
mum be the tmam of those who have performed wudū”. This is so accord- 
ing to Abū Hanifah and Abū Yūsuf (God bless them), while Muhammad 
(God bless him) said that it is not permitted, because tayammum is 
purification based on necessity and wudii’ is the primary purification. 
The two jurists maintain that tayammum is absolute purification (not 
qualified), therefore, it is not limited to the case of need, 

The person who has performed mash may be the irnam for those who 
have washed. The reason is that the boot prevents the spreading of hadath 
and what has affected the boot is eliminated with mash, as distinguished 
from the case of the mustahadah, because in that case hadath has not been 
legally acknowledged despite its existence in reality, 


A person standing may pray behind one who is sitting. Muhammad 
(God bless him) said that it is not permitted and this is based on the anal- 
ogy (giyās) constructed upon the (stronger) state of the person standing. 
We gave up this analogy due to the text, and that is the narration that “the 
Prophet (God bless him and grant him peace) offered his last salat while 
seated when the people behind him were standing,”™ | 


iu A person who prays through indication may pray behind a person 
Ike him, due to the equality of their states, unless the person following 
prays with indications, while sitting and the imām adopts the reclining 


"That is, a person with ; 
4 permanent nose 


i ? wounds. 
“It is recorded by al-Bukhārī and Moana AL CC dep DERS 


. Al-Zayla7, vol. 2, 41. 
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The reason is that the sitting posture has been legally acknowl- 
postu ec (comparative) strength is established. 

d and its (comparatis e)s 1B ane | 
Sar! orson who performs rukū" and sujūd is not to pray behind one 

ne s with indication. The reason is that the state of the follower is 
who Le haweves Zufar (God bless him) disagrees about this. 
gen eee praying obligatory salat is not to follow in prayer the per- 

gv rk supererogatory prayers.”” The reason is that following is 
$s tured (upon a similar prayer) and the tmam here lacks the attributes 
aie obligatory prayer, thus, the (obligatory) prayer cannot be struc- 
tured upon something missing. | l 

He said; Nor can the person offering one type of obligatory prayers 
follow one who is offering a different type of obligatory prayer, because 
following is participation and capability, therefore, unity (of prayer) Is 
essential, According to al-Shāfiī (God bless him) it is valid in all these 
cases (stated above), because following in his view is performance (of 
acts) by way of compatibility, while in our view the meaning of bearing 
responsibility (by the imām) is taken into account. : 

A person offering supererogatory prayers may offer them following 
one who is offering obligatory prayers, because the need in his case is 
for basic salāt (that can be offered with an unqualified niyyah) and this is 
found in the case of the imam (who is offering basic salat and obligation 
in addition), thus, the construction is valid. 

A person who follows an imam in prayer and then finds out that the 
imam was in an impure state, is to repeat his prayer, due to the words of 
the Prophet (God bless him and grant him peace), “A person who leads 
2 group and then finds that he was in a state of hadath or janabah is to 
repeat his prayer and so should the people.”* Al-Shāfi'ī (God bless him) 
has a disagreement with this on the basis of what has preceded, while 
we consider the responsibility as the basis, and this for permissibility and 
invalidity, 

Ifa person who cannot read leads in prayer a group of persons, who 
can read as well as a group of people who cannot read, then, their prayer 
‘s not valid according to Abū Hanifah (God bless him). The two jurists 
said that the prayer of the imam and those who cannot read is valid as he 


oe are traditions recorded by al-Bukhari and Muslim on this issue. See al-Zayla’t, 
(2,52, 


_ “It is recorded by al-Dar’qutni and al-Bayhagī. Al-Dār'gutnī calls it a mursal Al- 
yla'ī, vol, 2, 58, d 
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handicapped leading a group of handicapped people as well as those 
£ ae at handicapped. The situation resembles that of a naked 
pele he naked persons as well as those who are dressed, Abu Hanifah 
argues that the imām has relinquished the obligation of recitation when 
he is able to do so, therefore, his prayer is not valid. The reason is tha 
if he had led those who could recite, the recitation of the reciters would 
amount to his recitation, as distinguished from this issue (of the Naked) 
and those similar to it as the factors (handicaps) present in the case of the 
imam are not present in the case of the followers. | 

[f the person who cannot read prays alone while one who can recite 
prays alone, it is permitted. This is correct as the desire to pray as a con: 
gregation is not exhibited by them. 

If the imām recites in the first two rak ahs and makes an uminilead in 
the remaining two, their prayets are invalid. Zufar ( God bless him) saiq 
that their prayers are not invalidated as the obligation of recitation has 
been performed. We argue that each rak‘ah amounts to salat, therefore, 
it cannot be devoid of recitation either actually or by presumption, and 
there is no presumption in the case of the ummī due to the lack of ability, 
The same applies if he makes him lead the tashalihud. God, the Exalted, 


knows best. 


Per. 








Chapter 13 


Ritual Impurity (Hadath) During Prayer 


He who is involuntarily overcome by ritual impurity (hadath)' during 
prayer is to move away, and if he is an imam he should delegate the 
imamah; he is then to perform wudū' and continue his prayer. Analogy 
implies that he is to pray afresh. This is the view of al-Shāfi'ī (God bless 
him) on the argument that hadath negates prayer,” while walking? and 
turning away (from the ģiblah) both render it invalid. Thus, it is similar 
to voluntary acquisition of hadath,’ We rely on the words of the Prophet 
(God bless him and grant him peace), “A person who vomits, has a nose- 
bleed, or passes madhi in his prayer is to turn away and perform wudi’, 
and he may then continue his prayer as long as he has not spoken” The 
Prophet (God bless him and grant him peace) said, “If one of you vom- 
its or has a nosebleed, he is to place his hand on his mouth and make 
another person who is not affected by hadath come forward (for leading 


i S 
‘There is an addition here in the text preferred by al-‘Ayni to the effect that "if he 
coughs and passes wind due to pressure,’ but the previous phrase of being overcome by 
involuntary hadath covers this situation. Accordingly, we feel that this addition is not 
Justified and must have been a gloss that crept into the text. See al-‘Ayni, vol. 2, 377. 


2 . . k > * N x we rg f 
a Because purification is a condition for the continuation of salat just as it is a con- 
dition for its commencement, 
‘Towards ablution. 


ue to these negating acts. 
Za ae versions of this tradition are recorded by Ibn Mājah and al-Dar'qutni. Al- 
Fad #h Vol. 2, 60. It is also recorded as a mursal by ‘Abd al-Razzāg. Al-‘Ayni, vol. 2, 
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yer)."* The need is in the case of involuntary hadath’ and not vol. 


the pra 
; for which there is no such need. It is, therefore, not to be 


untary hadath 
linked to voluntary hadath," | 

It is, however, better to renew the prayer” in order to avoid the doubt 
due to d conflict of evidences,” It is said that the person praying alone 
may start anew, while the imām and the follower are to continue their 
prayer in order to secure the higher benefit of the congregation, 

The person praying alone may complete his prayer at his location 
(where he performs wudū') and if he likes he may return to his earlier 
position. The follower is to return to his earlier position, unless the imarm 
has already completed the prayer, or when (the imām is not done but) 


there is some obstacle/barrier between them. 
A person who believes that he has acquired hadath and moves out 


of the mosque, but thereafter he comes to know that he did not acquire 
hadath, is to renew his prayer. If he did not leave the mosque, he is ta 
complete what remains of the prayer. Analogy, in both cases,” implies 
the renewal of prayer, which is a narration from Muhammad (God bless 
him) due to the existence of relinquishment of prayer without (valid) 
excuse." The basis of istihsān is that he moved away with the intention 
of correcting an error. Do you not see that if what he believes comes to 
be realised, he would be continuing his prayer, therefore, the intention to 
rectify is associated with actual rectification, as long as his location has 
nat changed by coming out (of the mosque). 


"This is considered gharīb. Traditions conveying the same meaning are recorded by 
Abu Dāwūd, Ibn Mājah and al-Dār'gutnī. Al-Žayla'ī, vol. 2, 62. 

"That creates a valid excuse for walking towards wud’. 

"As asserted by al-Shah'i (God bless him). 

"In order to undertake the obligation with a certainty. 

“The reason is that there is a clash of analogy and isti/tsan. Analogy dictates that 
the rahrīmah no longer exists and the conditions (like taharah) are not found. Istihsān 
is based on a Khabar wahid as well as the consensus of Companions (God be pleased 
with them). This clash of evidences does not prevent the legal validity of continuing the 
prayer after wudū', however, it is preferable to be certain and content that the prayer has 
been offered in its perfect form, Accordingly, renewing the prayer after a fresh wudū is 
preferred, 

Whether or not the person has left the mosque, 

i r hat Is, it ìs just his suspicion that he has acquired hadath. The gā'idah fighiyyah. 

What is established with certainty cannot be done away with doubt," is to be recalled 
here. Consequenily, an excuse is not established here. Istihsān takes a more lenient view: 
As compared tu this, the first issue is based upon yadin (certainty), 
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had delegated the (imamah of the) prayer to another, his prayer 

[fhe invalid, as he has undertaken too many acts (like delegation 
has become j without an excuse.” This differs from the case where he js 
and eta ression that he has commenced prayer without wudū” and 
under the ! TINN, but thereafter he comes to know that he is maintain- 
then he ei a so that his prayer is invalid even when he does not move 
ing his WH z ose; because turning away is by way of relinguishment,” 
out of pa see that if what he believed had turned out to be true he 
Do yor es renewed his prayer.” This is the underlying rule (for under- 
would ne distinction)” The location of the rows in a desert is assigned 
awh of a mosque. If he moves towards the front, then, the limit is 
the ois h. but ifa sutrah is not there then the limit is equal to the extent 
re tēta IF he is praying alone, then the limit is the location of his 


prostration on all sides, 

ifhe has a fit of insanity, or goes to sleep and has a seminal discharge, 
or has a fit of fainting, he is to renew his prayer, because these incidents 
are rare and, thus, cannot be included within the implication of the text." 
Likewise, if he laughs out loud, for that has the status of speech that cuts 


off prayer. 

If the imam is prevented from recitation (due to physical reasons) 
and he makes another come forward, the prayer of both is valid, accord- 
ing to Abū Hanifah (God bless him), while the two jurists said that 
their prayer is not valid, because such an occurrence is rare and, there- 
fore, resembles major impurity (janabah) during prayer. He (the Imam) 
argues that istikhlaf (delegation) is due to a (physical) disability that is 
certain in this case.” Further, prevention from recitation is not rare, thus, 
it cannot be linked to major impurity. If he is able to recite to an extent 


Even if he does not leave the mosque. 

ae being certain and of hadath being actually found. 

(Of prayer, 

i + N ' 

Kairā it would be salāt without the condition of purification having been met. 

| he rule then would be: When the possibility of rectification of error exists, istihsan 
“Ps, otherwise it does not, 
| he text is the tradition: “A person who vomits, has a nosebleed or passes madhiin 
* Prayer I$ 10 turn away.. .” 


us, the gā'idah fighiyyah mentioned above is not invoked. 
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alid, it is not permitted to foe i Sot his func- 
valid, ve ad) 20) o the absence of a 
that makes praye! f consensus (ijmā')," due t need for 


tion, on the pase 


delegation. 'mpurity overcomes him aater t asnahhad, he is to er- 
Ifinvoluntary ie salutation. The reason ts that the Salutation jg 
form wadi’ and 0 terion ‘s essential for performing It. 
essential, therefore, ā invokes hadath at this stage” or he talks to some. 
if he intentionally 3 that negates prayer, his salāt is complete. The 
one or does some bese has been created for the continuity due to the 
reason is that a su that cuts it off, There is, however, no repetition 
existence + ae (essential element) is left. 
for him as ho has performed tayammum sees water during his 
Ke Aap ae ds nullified. This discussion has preceded earlier 
prayer, his p ii dopting the sitting posture to the extent of the 
ah Seah oe casa mash and the period of mash is Over, 
tashahhud, or hea Šī ra oht movement, or he is an ummi 
or he takes kj i sai 7 or he is praying naked when he notices a 
but comes 10. staying through indication, but finds the ability for bow. 
dress" or he is pray“ h embers a lost prayer that was due from 
ing and prostrating, or he reme} see Hadi anid 
him’? before this one, or an mam who can recite acquires ha lat an 
delegates the prayer to an ummi, OT the sun has risen during fajr, or the 
time of ‘asr has commenced while he is still praying jumu ah, or he had 
performed mash on the splint (plaster) and it falls down due to healing, 
or he was a person with a disability and the disability goes away, as in 





"That is, delegation of imamah in such a case is not permitted on the basis of ijma’, 

"That is, the stage of tashahhud. 

“The acts mentioned in the issue. | hala 

The Author mentions this issue bere so that it can be compared with cases in whic 
hadath has been acquired during prayer. In the case of tayammum, when water 15 aie 
the hadath existing prior to tayammum takes over and renders void the purificatio 
created through tayammum. 


“These are twelve issues in all and are well known. Some jurists have iam 
additional issues here. 

“That is, if he is praying with tayammum and sees water. 

"Because excessive movement invalidates prayer, 


2 ; i z n , rises it 
"That is, recalls it after having forgotten it. Some say if he hears it and memo 
with excessive effort. 


"Without seeking it. 
"Or his imam. 


Al-Hidayah 


¢ the mustahadah and those with the same legal status,” then 
the cas ° lified according to Abū Hanifah | | 
ris nullified according dan (God bless him). The 
his praye said that his prayer is valid. It is said that the rule here is that 
two neck of prayer through the act of the worshipper is obligatory” 
a to Abu Hanifah (God bless him), while it is not obligatory 
sete to the two jurists. Thus, the intervention of these factors at 
a e, in his view, is the same as their intervention during prayer, 
routs he view of the two jurists it is like their intervention after the 
os E tion. They rely on what we have related about the tradition of Ibn 
wast (God be pleased with him) He argues that it is not possible for 
him to offer another prayer except by emerging from this prayer, and the 
act without which an obligation cannot be attained becomes an obliga- 
tion, Further, the meaning of the word “completed” here is that it is close 
to completion, Delegation, however, is not an invalidating factor so that 
it is justified on the part of one who recites. The invalidating factor is a 
necessary requirement of the hukm shar'i, which is the ineligibility for 
imāmah. 

Ifa person follows the imam, after the imam has prayed one rak'ah, 
and the imam then acquires hadath bringing this man forward (by dele- 
gation), his tmamah/prayer is valid, due to participation in the tahrimah. 
It is, however, preferable for the imam to delegate it to one wha has 
caught the prayer (right from the start) as he is better able to complete 
his prayer. It is necessary for this person being brought forward not to 
advance due to his inability to offer the salutation. If he does advance, 
then, it is essential for him to start from where the imam left off, as he 
stands in his place. When he reaches the stage of the salutation, he is to 
make another person, who caught the prayer (from its start), to advance 
50 that he can offer the salutation. If at the time of completing the salat 
of the (first) imam, he laughs loudly or intentionally acquires hadath, 
or talks or walks out of the mosque, his prayer stands nullified, while 


* Prayer of the followers is complete. The reason is that an invalidating 
factor is found 


K in his case during the prayer, while it affects them only 
er the performance of all the arkan (elements). If the first imam has 


"Like : 
N 4 person with a urine problem or an ulcerous wound. 
at 15, the worshipper m 


these cases th ust himself end his prayer after tashahhud, however, in 
This ha € Prayer has been terminated by other acts or happenings. 
ave said ts Preceded. In this tradition of tashahhud where the words are: “Where you 
Or done this your prayer is complete.” Al-Zayla'ī, vol. 1, 306. 


el 
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- prayers’ his prayer is valid, but if he is not done with hi 
ms in is invalid. This is the correct view. : 
if the first ols does not acquire hadat! ey ee the sitting Dos. 
extent of tashahhud, and then laug 3 oudly, or acquires 
tae sa z= hadath, the prayer of the person who did not catch the first 
intentions valid, according to Abu Hanifah (God bless him). The tuc 
rakta is ca i c not nullified. If he talks or goes out of the Mosque 
jurist sai Sa wal nullified according to all three jurists, The two jurists 
it Ya the prayer of the follower is dependent upon the prayer of the 
T bat in terms of validity and invalidity. The prayer of the imam has 
not become invalid and so also the prayer of the follower; it becomes like 
salutation and speech (after tashahhud). The Imam Pr QUES that laughter is 
an invalidating factor for the part of the prayer of the tmam that it affects 
and it, therefore, invalidates a similar part of the prayer of the follower, 
except that the mam does not need ig continue his prayer while the 
person who could not catch the first rak ah does. Continuing an invalid 
prayer maintains the invalidity as distinguished from the salutation as it 
is part of the completion and speech has the same legal status. The wudi' 
of the imam, however, stands annulled due to existence of laughter within 
the period (hurmah) of prayer. 


If a person acquires hadath in his rukit’ or in his sujūd, he is to per- 
form wuda’ and continue his prayer, The rak‘ah (or the prostration) 
during which he acquired hadath is not to be counted. The reason is 
that the rukū' is completed by transferring to the next, and with hadath 
this is not possible, therefore, it is necessary to repeat it. If this person 
is the imam and he makes another person advance, then, this person is 
to maintain the rukū', as he is able to complete it by maintaining the 
posture. 


complete 
prayet, his pra 


If the worshipper, while bowing or prostrating, remembers that he 
has missed a prostration and he lowers himself for it from his rukū oF 
raises his head from his prostration (to perform it) and then performs 


it, he is to repeat the rukū‘ as well as the sujūd. This is the explanation of 


! n 
the preferred act so that the acts of prayer are performed in order kā 
extent possible. If he does not repeat them, his prayer is valid, beca 


Praying behind the second, 
"That is, of the person who missed one rak'ah. 
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maintaining an order in the acts of prayer is nota condition, 
forring (to the next rukū ) in a state of purification is a co 
ihis is present. According to Abū Yusuf (God bless him), 
him to repeat the rukū‘, because rising after the rukū: ( 
obligation in his view. 

He said: Ifa person leading a single person in prayer acquires hadath 
and moves out of the mosque, then, the person being led is the imam 
whether or not he forms an intention for this” insofar as this amounts 
to the securing of the prayer.** The identification by the first (imām) is to 
avoid a clash and there is no clash here.” The first imam completes his 
prayer as the follower of the second person, as if he had actually delegated 
the imamah to him. 

If there is no one behind him except a minor or a woman, it is said 
that his prayer has become invalid, due to delegation to one who is not 
eligible for imamah. It is said that it is not invalidated, because lack of 


delegation 15 not intentional, and the person following is ineligible. God 
knows best. 


while trans- 
ndition and 
it is binding on 
gawmah) is an 


For he, bein 
y 


Of tte pare g the Only follower, becomes identified as the trai. 


+ on following. 
ereis Only one person to be identified. 





Chapter 14 


Factors Nullifying Prayer and Things Disapproved 
During Prayer 


If a person talks in his salat,' intentionally or by mistake, his prayer 
stands nullified. Al-Shafi‘i (God bless him) disagrees in the case of mis- 
take and forgetfulness, and his recourse is to the well known tradition.* 
We rely on the words of the Prophet (God bless him and grant him 
peace), “In this prayer of ours no part of human speech is valid for it 
is glorification, the proclamation of God’s greatness and the recitation of 
the Qur’an.”} What he has related is interpreted* to apply to the removal 
of sin as distinguished from the salutation’ made in error because it Is a 
form of remembrance. It is treated as dhikr in a state of forgetfulness, and 
as speech when pronounced intentionally insofar as there is substantial 
speech in it. 





‘Prior to adopting the sitting posture up to the tashahhud. 

| "This is the tradition that says, “Liability (the Pen) has been lifted from my Ummah 
in the case of mistake, forgetfullness and what they have been coerced to do.” Al-Zaylaī 
says that the tradition is not found in these words even though the fuqaha’ always refer 
to it in these words. Similar traditions have been recorded by Ibn Majah and others. 
Al-Zayla'l, vol. 2, 64. 

lt is recorded by Muslim in his Sahih, and other versions by al-Bukhari and al- 
Dar'qutni, Al-Zayla‘i, vol. 2, 66. 
Pig way of reconciliation between the two traditions. That is, the rule emerging 
> € tradition pertains to the next world (akhirah). Will he say the same thing with 

speci to general exceptions in the criminal law where the tradition is used? 
M ven) used in support ofal-Shāfi'T's argument, that is, just like error is overlooked 
Si ulation made in error, He argues that salām resembles human speech. In other 

S, although analogy dictates that salutation made in error should invalidate prayer, 


et sere “vy 
ae have undertaken istihsān here insofar as salam is more like dhikr and not human 
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If he groans in it, sighs or cries with his cries being loud, then, if this 
is due to the mentioning of heaven or hell it is not to be treated as cutting 
off prayer, because It reveals enhanced devotion. 

If it is due to pain or distress, then, it does cut it off, because in this 
case it amounts to an expression of anguish and regret, thus, it is deemed 
human speech. It is narrated from Abū Yusuf (God bless him) that the 
warshipper s saying “aah” does not invalidate it, in both cases but his sigh 
does. It js said that the rule in his view is that if the word is composed of 
two characters and these are from among the zawā id, or one of them is, 
the prayer is not nullified, but if these are the asl characters, the prayer is 
invalid, The zawā'id are all gathered in the statement al-yawm tansahu, 
This, however, is not a strong argument, because the speech of people is 
according to their usage and follows the characters used for composition 
and the communication of meaning, and this can result in all the charac- 
ters being zawā īd. 


If he clears his throat without an excuse when there was no com- 
pulsion to do so and this leads to the pronouncing of words, then, in 
the opinion of the two jurists it is necessary that the prayer be deemed 
invalid, but where this is due to an excuse it is overlooked like sneez- 
ing or burping when these result in words. When a person sneezes and 
the other blesses him saying "God have mercy on you,’ his prayer !s 
invalid, as this is used for communication between people, thus, 1t will 
be treated as speech. This is distinguished from the situation where the 
person sneezing or one who hears it, says, “Praise be to God,” (the prayst 
is not nullified) according to what some jurists say, because this is not 
deemed a customary response. 


If someone seeks to be prompted (in recitation) and he prompts him 
while praying, his prayer is nullified. The meaning here is that the per- 
son praying prompts someone other than the imam. The reason 15 that 
this amounts to teaching and instruction and is, therefore, a category 
of human speech, Thereafter, he (Muhammad) stipulated repetition in 
Kitab al-Asl as this is not one of the acts of prayer and a minor prompting 
will be overlooked, He did not stipulate this in al-Jāmi' al-Saghir, becaus* 
speech, however little, is in itself a factor that cuts off prayer- 
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If he prompts his imam, it does not amount to invalidating speech, 
he basis of istihsan,” because he” is under a compulsion to rectify 
a aj it is, therefore, treated as speech that is an act of prayer in 
is prayer: 
ea formulate the niyyah for prompting his imam and not recita- 
tion. This is the correct view as’ it is an exemption provided to him, while 
recitation ON his part is forbidden. Ww. 

If the imam switches over to (the recitation of) another verse, the 
prayer of the person who prompted him is rendered invalid and so is the 
salāt of the imam if he follows his prompting (for the different verse) due 
to the existence of prompting and its acceptance without any necessity 
for this. It is essential for the follower not to be hasty about prompting, 
while the imam should not incite the followers to do so, rather he should 
go into rukit’ if he has already recited the minimum or he should move 
to another verse. 

If a man (praying) says in response to someone, "lā ilaha illa Mahi; 
then, this amounts to invalidating speech according to Abū Hanifah and 
Muhammad (God bless them),’ while Abū Yūsuf (God bless him)" says 
that it does not invalidate prayer. This disagreement pertains to the situ- 
ation where he has said this in response to a question raised by someone." 
According to him (Abu Yusuf) it is glorification in its proper form and its 
nature is not altered by the intention of the worshipper. The two jurists 
argue that he uttered the words in the form of a response and it can be 
interpreted as a response, therefore, it is treated as one.” The blessing for 





"The istihsān is based on reports. 
The imam. 


"Because some jurists have said that he js to formulate the nīyyal of recitation and 
not of prompting, however, al-Sarakhsi maintains that this is an error. 
„And also according to Malik and Ahmad (God bless them), 

And also al-Shāfi'ī (God bless him). This is what is meant in the previous note. In 
other words, what we are saying here is that Abū Yūsuf's opinion is stronger here. The 
“Pinion is too complicated to follow. 

( ee sb pronounces these words in response to a question, the prayer is invalid, 
difficult taj 1S as a notification that he is in the middle of prayer, it is not invalid, It is 
would this istinguish the two when they are in response to a question, otherwise why 
bābu eo feel the need for notification? It is possible that in one situation the 
notification, + the question has no way of knowing that the other is praying; this wa 
Not need Si another situation, he can see that the other person is praying; he does 

h cation. 


is gates lt == 
negates the idea of validity in case of notification. 
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“Ty God we belong and to Him is our return” dre 


«zin and saying, | | I 
dižais c rule according to the sound view, 


also governed by the sam 
nae! tin ones Lo indicate to another that he is in the Process of 
praying, his prayer is not invalid on the baais of consensus (ijma‘)," due 
io the words of the Prophet (God bless him and grant him peace), “When 
some incident befalls one of you in prayer, he should glorify God? 

If a person, after praying one rak'ah of zuhr," commences the ‘asp 
prayer” or a supererogatory prayer, then he has rendered his zuhr prayer 
invalid, because the commencement of another prayer is valid, therefore, 
he moves out of the previous prayer. If, however, he commences the zuhr 
prayer (again) after having prayed a rak'ah of zuhr, then, it remains the 
same prayer and his first rak‘ah will be valid. The reason is that he for- 
mulated the niyyah of the same prayer that he was in, thus, his niyyali 
becomes superfluous, and the person making the niyyah retains his orig- 
inal state. 

If the irmmām” reads out his recitation from the mushaf his prayer is 
invalid according to Abū Hanifah (God bless him). The two jurists said 
that it remains intact, because it is a form of worship that is appended 
to another form of worship. It is, however, considered disapproved as it 
resembles the act of the People of the Book.” According to Aba Hanifah 
(God bless him), the bearing of the mushaf, looking at the pages and 
turning the leaves amounts to excessive actions (during prayer), Fur- 
ther, the acquiring of the text from the mushaf is like acquiring it from 
another person. According to this line of reasoning, there is no differ- 
ence between holding the mushaf and reading from one laid on a stand, 
but according to the former argument there is a difference. Thus, if one 
were to look at written text with understanding, the correct view is that 
his prayer would not be rendered invalid, on the basis of consensus. As 
distinguished from this, if a person makes a vow that he will not read 
someone's book, it means that he will break his vow if he understands 
it, according to Muhammad (God bless him), because the aim there is 


See previous notes, 


“It is recorded by al-Bukhārī and Muslim. Al-Zayla‘i, vol, 2, 75. 
‘For example. 


6 | +1 e . . 
nāt is, forms an intention in his galb without raising his hands. 
So also the follower. 


N: d it is prohibited for üs to do things that make us look like the People of the 
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ook it a _——— 
tand it. As for the invalidity of prayer, it depends on excessive 

to poen during prayer, and these are not found in this case. 
sis Ai an passes before a man praying, his prayer is not rendered 
| Pr due to the words of the Prophet (God bless him and grant him 
invall '«peaver is not cul off by anything passing in front.” The person 
peace)» tā r, has sinned, due to the words of the Prophet 

assing in front, however, h 5 He: ne. E FOP 
(God bless him and grant him peace), “If on y a person passing in front 
f the person praying knew what burden he is carrying, he would have 
oe d for forty.’ The person passing in front sins only if he passes over 
(6 acai of his prostrations, according to what is said, when there is 
sc īvieršenit barrier between them and the limbs of the person passing 
come to the level of the limbs of the worshipper, if this person is praying 
on top ofa platform. 

it is essential for a person praying in an open space to place a cover- 
ing in front of him, due to the words of the Prophet (God bless him and 
grant him peace), “If one of you is praying in the desert he should place a 
sutrah in front of him.” The length of such a covering is up to one dhirā" 
or more, due to the words of the Prophet (God bless him and grant him 
peace), “Is any of you unable to place a sutrah before him, like a thick 
stick?”** It is said that the thickness should be equal to that of a finger, 
because one that is thinner than this will not be visible from a distance, 
and the purpose will not be attained. He is to stand close to the sutrah, 
due to the words of the Prophet (God bless him and grant him peace), “A 
person who prays with a sutrah should draw close to it. He is to place 
the sutrah up to level of his right or left eyebrow, this is what is reported 
from the Companions (God be pleased with them).** There is, however, 
no harm in giving up the sutrah if he is secure against people passing in 
front and he is not facing the street. The sutrah of the imam acts as the 


D "One version of this tradition is recorded by Abū Dāwūd and another by al- 
ar qutni. Al-Zaylaī, vol, 2, 76. 


Vil A tej by al-Bukhari and Muslim through Malik (God bless him). Al-Zayla'ī, 


Th ee 3 = 
ALZ his version is gharib. A tradition that comes close to it is recorded by Abū Dāwūd. 
Layla i vol. 2, 80. 


sāme i version is gharib, however, Muslim has recorded a tradition that conveys the 
Stis relay aala‘, vol, 2, 81. 
recorded ety salsa many Companions (God be pleased with them). One version is 


Dawid. Al-Zaylaī, vol. 2, 82. 


S refers to a tradition recorded by Abū Dāwūd. Al-Zayla'ī, vol. 2, 83. 


sutrah of the people, because “the Prophet (God bless him and 
peace) prayed at Bathā' of Makk’ah with his staff in front of 
the people had no sutrah.”** 

The affixing of the sutrah is acknowledged and not its laying down or 
the drawing of a line, because the purpose is not attained through these 

He is to keep away the person passing in front when there is no sutrah 
in front of him or the person is passing between him and the sutrah, due 
to the words of the Prophet (God bless him and grant him peace), “Keep 
him away as far as you can,”™ He is to keep him away by indication (ges. 
ture) as was done by the Prophet (God bless him and grant him peace) 
with the two children of Umm Salamah (God be pleased with her),?7 or 
he is to keep him away through glorification of God, as was related by us 


earlier, though combining both methods is disapproved, because one of 
them is sufficient. 


grant him 
him, When 


14.1 DISAPPROVED ACTS 


It is deemed disapproved for the worshipper to play around with his 
dress or his body (during prayer), due to the words of the Prophet (God 
bless him and grant him peace), “God has disliked three things for you.. ., 
and within this he mentioned playing around.”** The reason is that fool- 


ing around outside of prayer is forbidden, then, what would you say 
about prayer. 


He should not play around with pebbles for this too is a type of 
frivolous playing around, unless it is not possible for him to perform 
the prostration in which case he is to level them in a single action. This 
is due to the words of the Prophet (God bless him and grant him peace); 


"Just once, O Abū Dharr, otherwise let it be”? as in this case it is in the 
interest of his prayer. 


-E LE 
“It is recorded by al-Bukhārī, Al-Žayla'ī, vol. 2, 84. on 
"This tradition has preceded and has been recorded by Aba Dawid, Al-Zayla‘i vo% 
2, 84. 
“Tt is recorded by Ibn Majah in his Sunan. Al-Zayla'ī, vol. 2, 85. , i 
"This is a mursal tradition. Mursal traditions are employed by the Hanafīs as lega"Y 
binding. Al-Zaylaī, vol. 2, 86. d 
“It is gharib in this version, however, a similar tradition has been recorded by Ahma 


ee bless him) in his Musnad, while other versions have been recorded in the soun 
compilations. Al-Zayla'ī, vol. 2, 86. 
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5 not to snap/click his fingers due to the saying of the Prophet 
He! him and grant him peace), “Do not click your fingers while 
(God bless and he is not to do takhassar, which is the placing of his 
you pray, bo, because the Prophet (God bless him and grant him peace) 
arms a0 hè placing of one’s arms akimbo during prayer”as it leads to 
ares up of the prescribed practice. 
oe "not to turn his head around due to the saying of the Prophet 
He i; 5 him and grant him peace) "If only the person praying knew 
(God b S ontacting when he turns his head.™ If he looks at what is on 
who he 15 > ight from the corners of his eyes without turning his neck, it 
the BUS proved, because the Prophet (God bless him and grant him 
= naa aed to observe his Companions (God be pleased with them) dur- 
ig hi prayer through the inner corner of his eye.” 


i sit on his haunches or to rest his elbows on the floor, due 
to eta Abu Dharr (God be pleased with him) that My Khalil 
(Friend) told me not to do three things: pecking like a hen, sitting vd my 
haunches like a dog and placing my elbows on the floor like a fox.”** Iq : 
is to place one’s hips on the floor and raising ones knees (towards the 
chin), and this is the correct view. 


He is not to respond to a salutation with his tongue, as this amounts 
to speech, nor with his hand for this amounts to a response IN mean- 
ing, thus, if he shakes hands intending a salutation thereby, his prayer 1s 
invalid. 

He is not to sit with crossed legs (squatting) except due to an excuse, 
as in this is the giving up of the sunnah about the sitting posture. 


He is not to braid his hair over his head, which 1s the ere of 
one’s hair over the crown of the head and tying them with a ge + 
pasting them so that they stick together. It is related that “the Prop 


Se a, ai 
"It is recorded by Ibn Majah in his Sunan. Similar traditions have been recorded by 
Ahmad and al-Dār'gutnī. Al-Zayla'ī, vol. 2, 87. 
f Mi; kia Pi t vol. 2, 87. 
"It is recorded by the sound compilations, except Ibn Majah. Al-Zayla i, ayes | 
"Tt is gharib and is recorded by al-Tabarani. A similar version 1s reco 
Khari in his Sahih, Al-Zayla'ī, vol. 2, 88 a 
f TAREE. yla 1, VOl. 2, , à 4 ditions. 
Al “This version is gharib. Al-Tirmidhī and al-Nasā'ī have recorded similar traci) 
"Zayla'ī, vol. 2, 89 T 
’ ri, D z X S kā from Abū 
"I is gharīb, Ahmad (God bless him) has recorded a similar tradition 
"Tāyrah (God be pleased with him). Al-Zayla‘i, vol. 2, 92. 
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(God bless him and gran! him peace) forbade prayer by a man With 


braided hair.” , m ™ rN 
He is not to hold up his dress (during rukti’ or sujūd) for it isa type 


of haughtiness, nor is he to let his dress trail (sadi), because “the Prophet 
(God bless him and grant him peace) forbade sadi,” which is the placin 
af one’s dress on the head and shoulders and then letting the sides hang 
down, 

He is not to eat or drink as these are not acts that are Part of salā: 
If he does eat or drink, intentionally or out of forgetfulness, his prayer 
becomes invalid, as this amounts to excessive acts (during prayer) and 
the state of prayer 1s a constant reminder (therefore forgetfulness cannot 
be overlooked), 

There is no harm if the imām stands inside the mosque while his 
prostrations are inside the prayer niche (mihrab), but it is disapproved 
that he stand inside the mihrab, as it resembles what the People of the 
Book do with respect to the identification of a particular place for the 
imām, as against his prostrations being inside the mihrab. 

It is disapproved that the imam pray alone on a raised platform on 
the basis of what we have said, and so also the opposite (imam on a lower 
platform), which is narrated in the Zahir al-Riwayah as this amounts to 
degrading the mam. There is no harm if he prays towards the back of a 
person who is talking, because Ibn ‘Umar (God be pleased with him), on 
occasions, used to take Nafi‘ as a sutrah on some of his journeys.” 

There is no harm when he prays while a copy of the Qur’an (mushaf) 
or a sword is suspended in front of him, as these are not worshipped, and 
it is on this basis that disapproval is established. There is no harm if he 
prays on a mat that has pictures on it, as that amounts to degrading the 
pictures, however he is not to prostrate on the pictures, as that resem- 
bles the worship of forms, The disapproval of doing so is unqualified in 
Kitab al-Asl as the place of prayer is to be respected. 

It is considered disapproved that there be pictures or suspended 
forms above his head, on the roof, or in front of him or next to him, 
due to the tradition of Jibril: We do not enter a room in which there 5 


S “Niviona.... m 

$ It is recorded by Ibn Majah in his Sunan: Al-Zayla'ī, vol. 2, 93. 
„1 recorded by Abū Dawid in his Sunan. Al-Zayla‘i, vol. 2, 95. 
‘It is related by Ibn Abi Shaybah. Al-Zayla'ī, vol. 2, 96. 
That is, pictures of things that have life in them. See rule below. 
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pictures. W If the pictures are trad that they are not clearly 
visible to the onlooker, ae et considered disapproved, because very 
small forms are not WES npp” a Ce; T 

ifthe head of the image is cut off, that is, it is erased, it is no longer an 
image, because it is not worshipped without a head, and iL is like praying 
towards a candle or lamp, according to what the jurists say. If the form 
is on a pillow lying on the floor or on a floor mat, it is not considered 
disapproved as these are trampled and walked on, as distinguished from 
a pillow in an upright position, or if the form is on the sutrah as that 
would amount to its veneration. The disapproval is the maximum when 
the form is in front of the person praying, followed by one above his head, 
then one to his right, then one to his left, and thereafter for one behind 
his back. 

If he wears a dress during prayer on which there are pictures, it is 
disapproved, because it is similar to the case of a person carrying an idol, 

Prayer, however, is valid in all the mentioned cases due to the presence 
of all its conditions. The prayer may be repeated in a manner that is not 
disapproved. This is the rule for all prayers that are offered in a manner 
that is disapproved. 

The images of things that do not have life is not disapproved, because 
these are not worshipped. 

There is no harm if a worshipper kills a snake or a scorpion during 
prayer due to the words of the Prophet (God bless him and grant him 
peace), “Kill the two black ones even if you are praying.”*” The reason is 
that in this there is the elimination of distraction (affecting devotion), 
thus, it resembles the moving aside of one passing in front. The rule 
applies to all types of snakes, which is the correct view in the light of 
the unqualified meaning of what we have related. 

Counting of the verses and glorifications on the (fingers of the) hand, 
during prayer, is disapproved. Likewise the counting of sūrahs, as this 
i not an act of prayer. According to Abū Yūsuf and Muhammad (God 
ESS them), there is no harm in doing so in obligations as well as the 
"UPērerogatory prayers in observance of the sunnah of recitation and by 
acting upon what is laid down in the sunnah, We would say that it 15 


a dog or 


49 : = 
in ue version from Ibn ‘Umar (God be pleased with both) is recorded by al-Bukhari 
re Sahih. Al-Zaylatī, vol, 2, 97. 


* compilers of the four Sunan have recorded it. AJ-Zayla’i, vol. 2, 99-109. 
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possible for him to do so before commencing, therefore, there will be no 
need ta do so afterwards. God knows best. 


14.2 ETIQUETTE FOR THE PRIVY AND THE MosQug 


It is prohibited to turn one of the two passages towards the giblah when 
in the privy, “because the Prophet (God bless him and grant him peace) 
prohibited this,” turning one’s back towards it is disapproved in one nap- 
ration insofar as it amounts to the giving up of veneration. In another 
narration it is not disapproved as the passage of the person turning his 
back is not facing the giblah and what drops from it drops downwards as 
distinguished from the person facing it as his passage faces the giblah and 
what comes Out is directed toward it. 

Sexual intercourse, urination and defecation on the roof of the 
mosque are disapproved, The reason is that the roof of the mosque takes 
the same rule as the mosque itself. Thus, following an imam, on the 
rooftop, by those below is valid. I'tikaf (seclusion in a mosque) is not 
annulled by climbing up to the roof. It is not permitted for a person with 
major impurity (junub) to stand on the roof of the mosque. 

There is no harm in urination on top of a house in which there is a 
mosque. The reason is that the place of prayer prepared in a room does 
not take the rule of the mosque even though we recommend that such a 
place be prepared in a house. 

It is disapproved that the door of the mosque be closed, as this 
amounts to preventing prayer. It is said that there is no harm in this dur- 
ing timings other than prayer timings if there is apprehension about the 
assets of the mosque being lost. 

There is no harm in decorating the mosque with gypsum, teak wood 
and gold paint. His words “there is no harm” indicate that the person 
who does this will not be paid wages for doing so but at the same time he 
will not sin due to his act.It is said that it is an act for attaining near ness 
to God if the person does it with his own wealth. As for the person in 
charge (mutawallī), he is to undertake, out of the wealth of the wag acts 
that pertain to the alikam for constructing the structure to the exclusion 
of what pertains to decoration. [fhe does so, he is liable for compensating 
the amount spent. God knows what is Correct. 





Chapter 15 


The Witr Prayer 


) according to Abū Hanifah (God bless 
d that it is a sunnah,’ due to the prefer- 


ence of the reports about its being a sunnah, insofar as one who denies 
the validity of this prayer is not deemed an unbeliever and there is no 
adhan for it:* Abū Hanīfah (God bless him) relies on the words of the 
Prophet (God bless him and grant him peace), “God has added another 
prayer for you. Take note that this is the witr prayer, therefore, offer the 
prayer in the time between ‘isha’ and fajr: The tradition contains a com- 
mand and that gives rise to obligation (wujūb). It is for this reason that 
its performance by way of gadā” has been prescribed on the basis of con- 
sensus (ijmā'). The person who denies it is not imputed with unbeliet as 
its obligation has been established through the sunnah. It is the same idea 
that underlies the narration that it is a sunnah. It is performed at the time 
of ‘isha’, therefore, its adhan and igāmah are deemed sufficient for it. 


The witr prayer consists of three rak‘ahs that are not separated from 
each other through salutation, on the basis of what was transmitted by 
A ishah (God be pleased with her) that “the Prophet (God bless him and 


The witr is obligatory (wājib 
him), while the two jurists sai 


| . 
lia 's, reports indicating that it is not a fard. | s 
Shavers, Cas not necessarily mean that it is a sunnah, because adhan is made for ‘id 
"The + es to one opinion such a prayer is not wājib. | 
with thins) ‘ton has been related from a number of Companions (God be pleased 
čen call d gne version is recorded by Abū Dāwūd, Ibn Mājah and al-Tirmidhi. It has 
Sound ; “d gharib by al-Tirmidhi, however, al-Hakim has said that it is a tradition with 
sad. Al-Zayla'ī, vol. 2, 108-109. 
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grant him peace) used to offer the witr prayer wi 
Hasan (God bless him) has narrated 
the number three. This is one of th 
him). In another opinion of his 
which is also the opinion of Mal 
them is what we have related. 


The gunūt (supplication) is Offere 
rukū'. Al-Shafi'l (God bless him) 


the basis of the report that “the Prophet (God bless him : 
peace) offered the gunūt at the end of wirr”s and the 4 
rukū". We rely on the report that "the Prophet (God bless 
him peace) offered the qunut before the rukū'” 
half of a thing is its end 


th three rak! 
a » 
the consensus of the Kahs." Al. 


e Əpinions of al-Shafiy ge as 
» Wilr is offered With two s 
ik (God bless him), 


d in the third rak‘ah 


a A "Karš Prior to 
said that it is offered after ja 


the rukūr on 
nd grant him 
id is after the 
him and grant 
and what is in excess of 


à 


The gunūt is offered throu 
except with respect to the second half of Ramadan,’ 
words of the Prophet (God bless him and grant hi 
ibn ‘Ali (God be pleased with both) when he taught 
“Include this in your witr prayer,”* 

In each rak'ah of the witr pra 
recīted, due to the words of the 


ghout the year with al-Shāfi'ī disagreeing, 


Our reliancē is on the 
M peace) to al-Hasan 
him the gunūt saying, 
and he did not gualify this in any way. 


yer the Fatihah and a sarah is to be 


Exalted, "Recite what is easy from the 
Our'ān”? When the worshipper decides to offer the gunūt he is to pro- 


nounce the takbir, because the state of the prayer stands altered, and 
he is to raise his hands (for the takbir) and then offer the supplication 
(qunut), due to the words of the Prophet (God bless him and grant him 
peace), “The hands are not to be raised except on seven occasions, and 
among these he mentioned the qunat,”” 


| = d 
‘It has been recorded by al-Nasā'ī in his Sunan. Al-Hakim has said that in aoe 
tradition meeting the conditions laid down by al-Bukhārī and Muslim. Al-Zayla 1, 
2, 118. 
"Itis related by al-Dār'gutnī in his Sunan. Al-Zayla'ī, vol. 2, 122. as 
“It is related from several Companions (God be pleased with them). One versi 
been recorded by al-Nasā'ī and Ibn Majah. Al-Zayla‘i, vol. 2, 123. 
That is, the gunūt is offered in the second half of Ramadan, i 
"lt has been recorded by well known Imams of the four Sunan. Al- 
called it a hasan tradition. Al-Zaylaī, vol. 2, 125. 
Qur'an 73:20, rā F 
"This tradition has preceded in the topic of the description of prayer. See 
vol, 1, 389—90. 


Tirmidhi has 


|-Zayla’h 
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unūt is not to be offered in any prayer other than the witr 
pat h al-Shāfi'ī (God bless him) disagreeing in the case of the fajr 
prayer, Wit ruling) is based on the report of Ibn Mas‘tid (God be pleased 
P pak ial “the Prophet (God bless him and grant him peace) offered 
wi ise in the fajr prayer for a month and then gave it up.”" | 
si tdi imām recites the gunūt in the fajr prayers, the person behind 
jā TES is to remain silent according to Abu Hanīfah and SEER 
God bless them). Abū Yūsuf (God bless him) said that e is to 
ak him, because he is to follow the imam, and further quant (in the 
REA is subject to ijtihad. The two jurists argue that its recitation in 
oe tajr Dayer is abrogated, thus, there is no following in this. nea 
it is said that he is to stand waiting to follow in what IS pieri ly i 
respect to following. It is also said that he is to sit down to exhi F: lis 
agreement, because the silent person is participating with the one +; pea: 
the supplication. The first opinion is stronger. The issue ran (x p 4 
missibility of following a Shāfi ī imām in prayer and in following im 
the recitation of the gunūt in witr. If the person following such an tri 
comes to know something that he believes will render his prayer K 
like flowing of blood and other things, then, following him is not ve 
for him. The preferred recitation of gunūt is inaudible, because it 1s 
supplication. God knows best. 


_ "This tradition has been reported by some, including al-Tahawi Sesleri 
his Kitab al-Athar. The text as it appears in the manuscripts ciet G d be pleased 
in the case of the fajr prayer on the basis of the report of Ibn ptas aay i ing on this 
with him)” This would imply that Imam al-Shāfī (God pie ee races ihe and 
Feport. This is not possible as the report negates his position. eee as has occurred 
Points out that some text may have been missed here. In our Saad by the Author to 
Several times in the first volume and it appears to be a device use Fhe sentence at 
reduce words and make the reader focus. Accordingly, we have ae d knows best. 
the word “prayer” and begun the next with the words “(Our ruling)” Go 





Chapter 16 


Nawafil (Supererogatory Prayers) 


The sunnah prayers consist of: two rak'ahs prior to fajr; four prior to 
zuhr and two rak‘ahs after it; four prior to ‘asr, but if the worshipper 
likes he can pray two rak‘ahs; two rak*ahs after maghrib; and four prior 
to ‘isha’ and four after it or two rak‘ahs if he likes. The basis for this are 
the words of the Prophet (God bless him and grant him peace), “A person 
who persists in praying twelve rakahs in a day and night, for him God 
will build a room in heaven.”! The Prophet (God bless him and grant 
him peace) elaborated in a manner that is recorded (later) in the Kitab 
al-Asl, except that the Prophet (God bless him and grant him peace) did 
not mention the four rak‘ahs prior to ‘asr. Consequently, these have been 
called* good and a blessing in Kitab al-Asl, due to the conflict of reports.’ 
The preferred number is four. He did not mention the four prior to ‘isha, 
for which reason they are deemed recommended due to the absence of the 
element of persistence. He mentioned the two rak'ahs after 'ishā'* and in 
other traditions he mentioned four, for which reason the worshipper is 
granted the option It is preferable to offer four especially according to 
Abū Hanifah (God bless him) as has been known from his opinion.* The 
four rak‘ahs prior to zuhr are offered with a single taslimah in our view, as 


‘It is recorded by the Imams of the sound compilations except al-Bukhari. Al-Zayla’, 
vol. Fa 137-38, 

By Muhammad ibn al-Hasan al-Shaybani (God bless him). 
„These are traditions recorded by Abū Dawid, Ahmad and others. The tradition of 

Persistence” stated above does not mention the four rak‘ahs before ‘asr. 

‘In the tradition of “persistence” stated above. 

an al-Oudūrī's statement. 

That is, four with a single taslimah have greater merit during the night in his view. 
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directed by the Messenger of God (Go so hi 

Al-Shah'i disagrees wok this." (God bless him and srant him peace)? 
He said: The nawafil (supererogatory prayers), if ! 

pray with the taslimah of two rak‘ahs and if h di 

four. An excess over this is disapproved, As for ik 

Abū Hanifah (God bless him) said that if he 

a taslimah it is valid, An excess over this is dis 


said that at night the worshipper sh 

with a taslimah. In al-Jāmi" Sen Mean ae g SPĒSS Oftwo rak‘ahs 
eight rak'ahs for the prayers of the night. The evi fe a 1 MENtĪOn 
that the Prophet (God bless him and grant hi tos of disapproval is 
this number.’ If it had not been disapproved pi peace) did not exceed 
this for the sake of instruction about its permis Rie a: have exceeded 
Yusuf and Muhammad (God bless them) it oe vid vi erding to Abū 
a time at night and four at a time during the ās reer? LO pray two at 
(God bless him), two at a time are to be offered a both rae eas 
ing to Abū Hanifah (God bless him), four at a time a sey et 
bath cases. Al-Shafi'l (God bless him) relies on the words of eres á 
(God bless him and grant him peace), “The prayer of the ni ht de + 
Is two at a time” The two jurists take into account the practice for he 
tatāvīk prayer for this. Abū Hanifah (God bless him) relies on the re rr 
that the Prophet (God bless him and grant him peace) used to pray Se 
at a time after ‘isha’,” which is a report from ‘A'ishah (God be pleased 
with her).” The Prophet (God bless him and grant him peace) persis- 
tently prayed four for the duhā prayer.” Further, it (four rak'ahs) involves 
a longer tahrimah, more hardship and greater merit. Consequently, if a 
person makes a vow (nadhr) that he will pray four with a taslīmah, he 
cannot move out of this vow by praying it with two taslimahs. If the case 


shes he ma 
the nāfilah of “is, 


offers eight rak' 
ahs wi 
“proved. The two juris 


7It is recorded by Abū Dawid in his Sunan, al-Tirmidhi in his Shamā'il, and Ibn 
Majah in his Sunan, Al-Zaylai, vol. 2, 141-42. 

"In his view, these are to be offered with two taslimahs. 

"It is gharīb, and in al-Bukhari there is a tradition that goes against it. Al-Zayla’t, 
2, 143. 

"The traditition has been related from a large number of Companions (God A 
pleased with them). One version from Ibn ‘Umar (God be pleased with both) is recorde 
by the four Imams of the Sunan. Al-Zayla’i, vol. 2, 143. dng 

"It is reported by Abū Dawid in his Sunan. It is also recorded by al-Nasā 1 17 
Sunan al-Kubrā. Al-Zayla'ī, vol. 2, 145. 

"Tt is recorded by Muslim in his Sahih. Al-Zayla’, vol. 2, 146. 


vol. 


Al-Hidāyali i6s 





is reversed, he can be released from the vow, The tarāwīh prayer, on the 
| er hand, Is offered with the congregation, therefore, ease in offering it 
account, The meaning of the tradition related by al-Shafi'i 
observance of an even and not an odd number. 


oth | 
is taken INTO | 
(God bless him) is the 
God knows best. 


16.1 RECITATION 


Recitation in the definitive obligation (fard) is obligatory in two rak‘ahs, 
Al-Shafi'l (God bless him) said that it is obligatory in all the rak‘ahs, due 
to the words of the Prophet (God bless him and grant him peace), “There 
is no prayer without recitation, and each rak‘ah is prayer.” Malik (God 
bless him) said that it is obligatory in three rak‘ahs and this maximum 
number stands in place of the total for the sake of ease. We rely on the 
words of the Exalted, “Recite what is easy from the Qur'an." The com- 
mand to do an act does not imply repetition.’ We made it obligatory in 
the second due to implication from the first,“ because they are identical 
in every respect. As for the next two they are distinguished from them 
due to their waiver (curtailment) in the case of journey, as well as on the 
basis of the description of recitation and its extent, therefore, they can- 
not be linked to the first two. The term salāt in the report is mentioned 
explicitly, therefore, it is to be interpreted as a complete prayer and that 
is two rak‘ahs on the basis of practice. Thus, if a person makes a vow that 
he will not offer salāt (he will break it by praying two) as against one who 
takes the oath stating that he will not pray (for he will break it with just 
one rak'ah). 
The worshipper has an option with respect to the other rak'ahs. The 
meaning is that if he likes he may remain silent, but if he likes he may 





“It is recorded by Muslim. Al-Žayla'ī, vol. 2, 147. 

“Qur'an 73:20 

"This is the qa‘idah usūliyyah that we have mentioned in the notes at the beginning 
of the chapter on the obligations of wudū'. The gā'idah ts that an absolute or unqual- 
ified command does not imply repetition of the required act, unless another evidence 
requires repetition. Here it poses the question: how is the recitation required in the sec- 
ond then? The Author tries to answer this question in the following lines. 

ln the first it is established by ‘ibarat al-nass, while in the second it is established by 
dalālai ul-nass, because the two rak‘ahs are identical. Al-Sarakhsī claims the ijmā' of the 
Companions (God be pleased with them) on the issue. 
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recite or he may even offer glorification. This is how it has been 
ted from Abū Hanifah (God bless him), and it is reported fro 
Mas'ūd and 'Ā'ishah (God be pleased with them).” It is, 
able to recite (as compared to glorification) because the Prophet (G 
bless him and grant him peace) used to do so persistently. Conse ši od 
there is no obligation of rectifying an error (through prostration) d ntly, 
its neglect, as stated in the Zāhir al-Riwāyah. “eto 
Recitation is obligatory (wājib) in all the rak‘ahs of the sy 
tory (nafl) prayers’ and in all the rak‘ahs of the witr prayer, In the; 
of the nafl prayer, each pair of it is prayer on its own, and Standing y ri 
a third is like a renewed tahrīimah. Accordingly, with the first A Ser 
only two rak‘ahs are obligatory, according to the well known iasbikāi 
report (rom our jurists (God bless them). It is for this reason that the 
said that he is to start with the opening in the third rak‘ah, that is, 


| by say: 
ing subhanaka llāhumma....ln the case of the witr prayer, the ieee 
precaution. 


transmit. 
M Alī, Ibn 
however, Prefer. 


Pereroga. 


He said: A person who begins praying the šupererogatory prayer and 
then renders it invalid is to perform it again as gadā’. Al-Shāfi'ī (God 
bless him) said that there is no gadā” for such a person as this is a vol- 
untary act, and there is nothing binding for one who acts voluntarily, 
Our argument is that the person offering it has begun an act of attaining 
nearness to God, therefore, it is binding on him to complete it due to the 
necessity of protecting such an act from becoming nullified. 

If he prays four rak‘ahs and recites in the first two, adopts the sitting 
posture, but then the next two rak‘ahs are rendered invalid, he is to pray 
two rak'ahs by way of gadā. The reason is that the first pair was com- 
pleted and standing up for the third amounts to a fresh tahrimah, thus 
performance becomes binding if the next two are rendered invalid after 
having been commenced. If the prayer is rendered invalid prior to the 
commencement of the second pair, he is not to pray the second two by 
way of gada’. According to Abū Yusuf (God bless him), he is to perform 


"Which indicates the claim of ijmā* by al-Sarakhsi (God bless him), mentioned 
above, a 

"This is what al-Shāfi'ī (God bless him) uses as an argument for saying that recitation 
in each fard raka‘ah is obligatory, that is, if it is required for the nafl prayers It has to be 
so for the fard, 


i inde: 
"ln other words, every two rak'ahs of the supererogatory prayer are treated as in 
pendent units. 


on tbe analogy of the commencement of a vow (nadhr), The two 
ie (Abū Hanīfah and Muhammad) maintain that commencement 
reti binding what has been commenced (the first) as well as whatis not 
an] without it (the second), The validity of the first pair does not relate 
< he second as distinguished from the second rak‘ah. On the same dis- 
avreement Is based the (the discussion about the) sunnah prayers of zuhr, 
because these are supererogatory (In essence ). It is said that the worship- 
per is to offer all four as gadā” as a precaution, because they are like a 
single salât . 


If he prays four and does not recite anything in them, he is to repeat 
two raktahs. This is so according to Abū Hanifah and Muhammad (God 
bless them). According to Aba Yusuf (God bless him), he is to offer four 
by way of gadā”. This is an issue that has eight interpretations. The under- 
lying basis is that according to Muhammad (God bless him) the giving up 
of recitation in the first two or in one of the two, leads to the nullification 
of the tahrimah, because it has been concluded for acts. According to Abu 
Yusuf (God bless him), the giving up of recitation in the first pair does 
not lead to the nullification of the tahrimah rather it leads to the inva- 
lidity of performance as recitation is an additional rukn (element). Do 
you not see that salāt has existence even without it except that its perfor- 
mance is not valid without it. The invalidity of performance is not more 
than giving it up, therefore, the tahrimah is not annulled. According to 
Abū Hanifah (God bless him), the relinquishing of recitation in the first 
two rak‘alis leads to the nullification of the tahrimah, but doing so in one 
of them does not lead to it, because each pair in voluntary prayer ts salat 
in its own right and its invalidity due to the relinquishment of recitation 
in one rak'ah is an issue that is subject to ijtihad. Accordingly, we decided 
upon its invalidity resulting in the obligation of gadā”, and we also gave 
the ruling about the survival of the tahrimah resulting in the second pair 
becoming binding by way of precaution. Once this is established, we say: 
Ifhe did not recite in all of them, he is to offer two rak‘ahs by way of gada’, 
according to the two jurists. The reason is that the tahrimah stands nul- 
lified due to the relinguishment of recitation in the first pair, according 
to the two jurists, therefore, it is not valid to commence the second pair. 
According to Abū Yūsuf (God bless him) the tahrimah survives, therefore, 
meig the second pair is valid. Thereafter, when all the rak'ahs have 
sēdi invalid due to the relinguishment of recitation, then, he is under 

‘gation to pray all four as gadā”, in his view. 
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If he recites in the first two and notin the others, he is liable for gado 
of the remaining two on the basis of consensus (ijmā'). The “tae dā 
that the faltrimah has not been annulled, therefore, the commencem, Is 
of the second pair is valid. The second pair is rendered invalid due ta a 
relinquishment of recitation and this does not lead to the invalidity af the 
first pair. y 

If he recites in the last two and not in the others;** then, he is liabi 
for the gadā’ of the first two on the basis of consensus (ijma‘), The Sts 
is thal according to the two jurists, the commencement of the second tē 
is not valid, and according to Abu Yusuf (God bless him), even if it Was 
valid he has performed it. 

If he recites in the first two and in one of the second two, then, he ig 
liable for the gadā” of the last two on the basis of ijma‘ If he recites in one 
of the first two and one of the second two, according to Abii Yasuf (God 
bless him), he is liable for the gadā” of all four, and so also according to 
Aba Hanifah (God bless him), The reason is that the tahrimah subsists 
According to Muhammad (God bless him), he is liable for the gadā” of 
the first two, because the fahrimah stands removed in his view, Abū Yūsuf 
(God bless him) refuted this narration from him. He said, “T narrated to 
you from Abu Hanifah (God bless him) that he is liable for the gadā” of 
two rak‘ahs.” Muhammad (God bless him) did not, however, retract from 
this narration from him. 

If he recites in one of the first two and not in the rest, he is to pray 
four as qada’ according to the two jurists. According to Muhammad 
(God bless him) he is to pray two rak‘ahs as gadā”. If he recites in one 
of the last two and not in the rest, he is to perform four as gadā” accord- 
ing to Abū Yusuf (God bless him), and two rak'ahs according to the two 
jurists. He said: The interpretation of the words of the Prophet (God bless 
him and grant him peace), “He is not to pray after one salat another 
one like it?” means two rak‘ahs with recitation and two rak‘ahs without 
recitation. Thus, it is an elaboration (bayan) of the obligation of recita- 
tion in all the rak‘ahs of the supererogatory (nafl) prayers. 

He is to pray the nafl prayers in the standing posture when there 
is an ability to stand, due to the words of the Prophet (God bless him 
and grant him peace), “The prayer of one sitting amounts to one 


"The first two. =: vasa 
"Ir is gharīb. lt is mawgūf at ‘Umar (God be pleased with him) in the tra 


recorded by Ibn Abi Shaybah. Al-Zaylaī, vol. 2, 148. 
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f the ptayet of one standing.” Further, the prayer is prescribed in the 
0 ciest of forms (it is lawful but not wājib), and the standing posture may 
ea 


become difficult for the worshipper, therefore, it is permitted to him to 
9 it up so that he is not cut off from offering the nafl prayers. The 
5 disagreed about the form of the sitting posture. The view selected 


jurist 
urls he sits in the state of tashahhud as that is the legally 


is that he is to sit as 
acceptable form of prayer. 
If he opens the prayer in the standing posture and then adopts the 


sitting posture without an excuse, it is valid according to Abū Hanifah 
(God bless him). This is Istihsan. In the opinion of the two jurists, It is 
not lawful for him to do so, and this is analogy (giyās), because the rules 
of commencement are similar to those of nadhr (vow).™ He, (the imam) 
argues that he has not resolved to adopt the standing posture in what 
remains and when he does so it is valid without it, as distinguished from 
vow (nadhr) as in that he is bound by his explicit statement. Thus, if he 
had not explicitly stated that he would stand, it would not be binding for 
him according to some jurists (Mashā ikh—God bless them). 

A person who is outside the city may offer the supererogatory 
prayers on the back of the riding animal facing the direction which the 
animal faces, and he is to pray through indication,** due to the tradition 
of Ibn Umar (God be pleased with both), who said, “I saw the Messen- 
ger of God (God bless him and grant him peace) praying on the back of a 
donkey when he was facing Khaybar, and he was using indications.”*5 The 
reason is that supererogatory prayers are not specific to a particular time. 
If we make it binding for such a person to dismount and face the giblah, 
the caravan will be cut off from him or he will be cut off from the caravan. 
As for the definitive obligation (fara’id), they are associated with par- 
ticular timings. The sunan rawatib take the same rule as supererogatory 
prayers. According to Aba Hanifah (God bless him), he is to dismount for 
the sunan of fajr as these are more emphatic (smu’akkadah) than the rest. 
The qualification of being outside the city eliminates the stipulation of 
journey as well as permissibility within the city. According to Abū Yūsuf 
(God bless him), it is permitted within the city too. The interpretation of 


zi, i 
= ba tētis by the sound compilations except Muslim. Al-Zayla'ī, 2, 150. 
is it e makes a vow that he will pray in the standing posture, he has to do so, 
"tīta applies in this case, 
ga at about one travelling in a train. 
Cis recorded by Muslim, Abū Dāwūd and al-Nasā'ī, vol. 2, 151. 
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the Zāhir al-Riwāyah is that the text pertains Ww the case that is Outside 
the city and the need to ride is usually outside I. 

[fhe opens the voluntary prayer while mounted and then dismounts 
he is to continue the prayer. If he prays a rak ah while dismounted and 
then mounts, he is to start afresh. The reason ts that the talirimah Was 
formulated to permit rukū” and sujid insolar as he had the ability to dis- 
mount and perform them. If he performs them it is valid. The tahrimah 
of the person who has dismounted was formulated to include the obliga- 
tion of rukn' and sujūd, thus, he does not have the ability to give up what 
is binding without an excuse. According to Abū Yūsuf (God bless him), 
he is to recommence the prayer even when he dismounts, The same jg 
the view of Muhammad (God bless him) when he dismounts after hav. 
ing offered one rak‘ah, The correct view is the first, and it is the stronger 
view, 


16.2 PRAYER DURING THE MONTH OF RAMADAN 


It is recommended (mustahabb) that the people congregate” during the 
month of Ramadan, after ‘isha’, and the imam lead them in praying five 
tarwīhāt with each tarwihah” ending with two taslimahs. He is to sit 
(rest) after every two tarwīhahs to the extent of one tarwihah. There- 
after, he is to lead them in the witr prayer. He mentioned the word 
recommendation, however, the correct view is that it is a sunnah. This 
is what al-Hasan narrated from Abū Hanifah (God bless him), because it 
is something that was performed persistently by the guided Caliphs (God 
be pleased with them), The Prophet (God bless him and grant him peace) 
elaborated his giving up of persistent performance due to the apprehen- 
sion that it would become prescribed for us?” 

The sunnah for this prayer is the congregation, but in the nature of 
a communal duty (kifāyah) so that if all the people visiting the mosque 
were to refuse to establish it, they would become sinners. If some of them 


a — ms 
if Vs ya | F , c “aN. ‘ 
This means that the rongregauion is recommended, The tarwihah prayer ism itsell 
t sunnah mu'ukkadah. 


Ly y ; | 
„arwīhak "a term used for every four rak'ahs, 
h ; his should mean the two salutations, 
3 , ~ Be > . è . i . bd 
, y this he means that the CONBregation in itself is a sunnah. Further, explanation E 
given in the next rule. 


Wir ig rar = 
lt is recorded by al-Bukhari and Muslim as well as others, Al-Zayla'ī, vol. 2, 152. 
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«tablish it, then one missing the congregation would be relin- 
eae yr merit. The reason is that about a few Companions 
yishing * Pe with them) it is reported that they did not offer the 
(God be pees ongregation. The recommended period of sitting (rest- 
rayer with the € sahil is a period equal to one tarwihah, The same 
ing) after re iad between the fifth tarwihah and the witr prayer, as 
applies to the ti tice ot people praying at the two Harams. Some have 
this wa? ne after five taslīmahs, but this is not a correct view, His 
pelei vahertafieh he leads them in the witr prayer, indicates that 
statemen ti prayer is after ‘isha’, but before the witr prayer. This is 
hes Se taine by the jurists ( Mashā'ikh—Gad bless them) tn gen- 
aj the correct view is that its timing is after ‘isha’ up to the end 
of the night, before witr as well as after it, because these are supereroga- 
tory prayers that were required after ‘isha’. Kanty 
He did not mention the extent of the recitation in these prayers, but 
most Masha’ikh (God bless them) maintain that the sunnah ( practice) in 
this is to complete the Qur'an once. Thus, he is not to relinquish it due 
to the laziness of the people as distinguished from the supplications after 
tashahhud; which he can relinquish as these are not the sunnah. 
The witr prayer is not to be prayed in a congregation, except during 


the month of Ramadan. There is a consensus (ijmā') of the Muslims over 
this. God knows best, 


were 


Chapter 17 


Catching the Definitive Obligation (Faridah) 


Ifa person prays one rak ah of zuhr and then the prayer in congregation 
commences,’ he is to pray another rak‘ah, in order to protect the rak‘ah 
performed from becoming nullified.* Thereafter he is to join the people 
(congregation), for securing the merit of praying with the congregation. 
If the first rakah has not been delineated with the prostration, he is to 
cut it off, and start again with the imam, and this is the sound view. He 
is at the stage where termination is correct, and such cutting off is for 
attaining perfection in the prayer. This is distinguished from the situa- 
ton where he is praying supererogatory prayers, because cutting off the 
prayer would not be for perfection of the prayer. If he is offering sunnah 
prayers prior to zuhr or jumu‘ah, and the congregation commences, or 
the khutbah commences, he is to cut it off at the end of two rak‘ahs. This 
view is narrated from Abū Yasuf (God bless him). It is also said that he is 
to complete the sunnah prayer, 

If he has offered three (rak‘ahs) of zuhr, he is to complete the four 
rak'ahs. The reason is that the major part takes the rule of the whole, 
therefore, it does not admit of termination, as distinguished from the 


‘By the imam commencing the prayer. : “a viuld 
"An objection is raised that according to Muhammad (God bless him) this wo i 
annul the prayer and not protect it. Al-‘Ayni maintains that this objection 1s not ras 
in this case and that the opinion pertains to the case where he cannot move out ri = 
prayer by continuing, Al-‘Ayni, vol. 2, 563. For example, where the sun has risen sa ehe 
Praying fajr. In this case, it is possible for him to move out of the prayer by completing 
€ second raktah. 
‘In this case he has the authority to 
A ^ Performed, The words “sound view” 
mplete two rak‘ahs before doing so. 


give it up as long as the prostration has not 


bee are used to take care of the view that he 1s to 
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v o ou 
(an where he is praying the third and it has not ws demarcated 
| nw ; 1 ; case he is a 
situate tration; here he can cut It off, as In this ca ar A a Stage 
with a pros on a be cut off. He is given an option. Thus, i he likes 
where the prayer ca and offer the salutation, and if he 


tt} osture 
i rn to the sitting pē? . iš e 
bar Ne pronounce the takbir in the standing position and make the 
ikes he ca 


niyyah of joining the prayer of the inant. Ā oe 
| joi the con- 

tes his prayer,’ he may joi the people (in 
Lara i rA lje offers with them will amount to supererogatory 


sey use the definitive obligation (fard) cannot be repeated ina 


prayers, beca 
single time.’ 


If he has offered one rak'a 


commences, he is to cut it off | 
he adds another to it, he will miss t 


h of the fajr prayers and the congregation 
and join the people. The reason is that if 
he congregation, The same applies if 


he stands up for the second but has not finalised it with the pease 
After completing the prayer he is not to start again with the prayer ofthe 
imam due to the disapproval of offering supererogatory prayers after fajr, 
Likewise, after ‘asr on the basis of what we have said. The same applies 
after maghrib according to the Zahir al-Riwayah, because three rak'aks of 
supererogatory prayers are disapproved, and in converting them to four 
entails opposition of the iznām. 


It is disapproved for a person who enters a mosque in which the 
adhan has been proclaimed to leave it until he has prayed, due to the 
words of the Prophet (God bless him and grant him peace), “It is only the 
hypocrite who leaves the mosque after the call has been made,”* unless the 
person intends to meet a need intending to return to the mosque. 


"That is, he has the authority to do su, as already stated. 

‘Ir is stated by some that he is to cut it off with a single salutation, while in the stand: 
ing posture, because this is cutting off and not żahlil. It is narrated from al-Halwant (God 
bless him) that if he does not return to the tashahhud, his prayer is rendered invalid. The 
Author maintains in the section on prostrations of error that salutation in the standing 
posture is not lawful, l 

"That is, the zuhr prayer that he had started. If he completes it without cutting off 
he may join the congregation. l 

"Because God has not imposed two definitive obligations in a single timing, like two 
zultr or two ‘asr prayers, 


“It is recorded by Ibn Majah in his Sunan. Al-Zayla'ī, vol. 2, 155; al-"Aynī, 2, 567. 
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He said: Unless he is a person through whom the affairs of the con- 
gregation are managed, because in his case it is giving up in form and 
completion in meaning.” 


if he has prayed zuhr or ‘isha’, then, there is no harm if he goes out, 
because he has responded once to the one calling towards God,” unless 
the mwadhdhin has commenced the igamah as in this case he will be 
accused of manifest opposition of the community. If, however, the prayer 
is that of asr, maghrib or fajr, he may move out even if the mu’adhdhin 
has started these prayers, due to the disapproval of offering supereroga- 
tory (nafl) prayers after these prayers, 


If a person reaches the 1mam when he has begun praying the salat 
of fajr, where this person has not prayed the two rak‘ahs of fajr (sun- 
nah), and is afraid that he will miss one rak‘ah and catch the second 
(with the congregation), he is to offer the two rak‘ahs at the door of 
the mosque” and then enter the mosque, as he is able to combine the 
two merits. If he fears that he will miss the entire prayers, he is to join 
the imam, because the spiritual reward of praying with the congregation 
is greater. The directive for not relinquishing the sunnah prayer (of this 
time), however, has greater binding force than that for the sunnah prayers 
of zuhr, for which reason he is to give up the sunnah prayer in favour of 
the congregration in both situations (for the zuhr prayer), because it is 
possible for him to perform these prayers during the time available after 
the definitive obligation (fard).” This is the correct view, however, the 
disagreement between Abu Yūsuf and Muhammad (God bless them) is 
about praying the four before the two rak'ahs and offering them after the 
two rak'ahs. The case of the sunnah prayers is not like this, as we shall 
mai God willing. The restriction about performance at the door of 

© Mosque indicates the disapproval of praying inside the mosque when 


T , a 
tease main reason is the allegation of going against the accepted norms, and the 
Í; page tn be levelled against such persons. 
"Due ‘a 4 mu adhdhin, the imam, or the headman of the locality. 
1 9 the significance attached to the sunnah prayers of fajr. 


hat is, fear of losi 
Su osing the zuhr with the con regation in its entirety or in part, 
nlike the fajr and ‘as prayers, š i R 


the imam is leading the prayer. The preferred place for offering the sun- 

nal and nafl prayers in general’ is at ones house, and this is reported 
‘ A. , . 15 

from the Prophet (God bless him and grant him peace), 


He said: If he loses the two rak'ahs of fajr, he is not to offer them 
as gadā" prior to the rising of the sun, because itis now like nafl in the 
absolute sense and it is disapproved to offer them after dawn. He is not 
to offer them after the sun has risen high according to Abū Hanifah and 
Abū Yūsuf (God bless them), while Muhammad (God bless him) said: 
I would prefer that he offer them as gadā” up to the time of the declin- 
ing of the sun, The basis 1s that the Prophet (God bless him and grant 
him peace) offered them as gada’ after the sun had risen to its height 
on the day following laylat al-ta‘ris,"° The two jurists maintain that the 
rule for the sunan is that they are not to be offered as gadā”, because 
gadā” is specific to the obligation (wājib). The tradition lays down their 
gadā' as secondary to the definitive obligation (fard),therefore, what he 
has related is to be observed as it is. Thus, he is to offer them by way of 
gadā” as secondary to the obligation, whether he prays with the congre- 
gation or individually, up to the time of the declining of the sun. As to the 
time after this there is a disagreement among the Masha’ikh (God bless 
them). As for the remaining sunan besides them, they are not to be per- 
formed as qada’ after their timing, independently of the obligation, The 
Mashā'ikh (God bless them) disagreed about their performance as gadā 
as subservient to the definitive obligation (fard).'” 


A person who catches one rak'ah of zuhr, when he did not catch 
the other three has not offered zuhr with the congregation. Muhammad 
(God bless him) said that he has gained the merit associated with the 
congregation, because the person who has caught the end of a thing has 
caught the thing itself, therefore, he has gained the spiritual reward of the 
congregation, however, he has not prayed zuhr with the congregation in 


He says this as some jurists have said that he is to offer two rak‘ahs after zuhr and 
the two after maghrib in the mosque and the rest at his house. | e 

"It is recorded by al-Bukhārī and Muslim. Al-Zayla'ī, vol. 2, 155-56; al- Ayn vol. 2 
572. 

“It is related from a large number of Companions (God be pleased with them)! 
version from Abū Qatadah (God be pleased with him) is recorded by Muslim 1 
Sahih. Al-Zayla'ī, vol, 2, 157-58. « said 


7Some said that he may offer thern as secondary to the obligation, while other 
that he is not to do so. 
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reality. Thus, if he had made an oath that “if he does not catch the con- 
gregation. «=» he will have violated the ðath, and he does not violate the 
oath in which he said that he will not pray zuhr with the congregation. 

A person who arrives in a mosque in which the congregational 

rayer has already been offered may offer voluntary prayers, as many 
as he likes, before he offers the prescribed (obligatory) prayer, as long as 
there is time. He means when there is sufficient time for this, but if there 
iş little time then he is to relinquish this. It is said that this applies to the 
sunan other than those of fajr and zuhr, as there is greater merit in them. 
The Prophet (God bless him and grant him peace) said about the stin- 
nah prayer of fajr, “Pray it even if horses trample over you”™ About the 
other sunan, he (God bless him and grant him peace) said, "My recom- 
mendation will not include the person who relinquishes the four sunan 
prior to zuhr.” It is said that this applies to all the sunan as the Prophet 
(God bless him and grant him peace) performed them persistently when 
he offered the prescribed obligatory prayers with the congregation, and 
there is no sunnah without persistent performance.” It is, however, bet- 
ter that the worshipper should not relinquish them in all situations, as 
these are complimentary to the definitive obligations (farā'id), unless he 
believes that the prayer time will be lost. 

A person who arrives when the imām is in rukū'” and he (this person) 
pronounces the takbir and waits till the imām raises his head, has not 
caught this rak‘ah, with Zufar (God bless him) disagreeing. He maintains 
that he has caught up with the imam in a posture that takes the rule of the 
standing posture, therefore, he is like one who actually catches the imam 
in the standing posture. We maintain that the condition is to participate 
in the acts of the prayer, and this is not found either for the standing 
Posture or for the rukū”. 
| If the follower goes into rukū' before the imām does so, but then the 
renee up with him (in the ruka‘), his act is valid. Zufar (God 
os var šaid that his act is not valid, because an act committed before 
y es ar) act of the imam is not taken into account and so also the 

6 acts, We maintain that the condition is participation in a single 
Wy, | 
Rr m pis a by Abū Dawid in his Sunan, Al-Zaylaī. vol. 2, 160. 
of 


an aggravated type. Hafiz ibn Hajar has also indicated that he did not 
ind it, Al-Zayla', vol, 2, 162. MAE S 

is h ipi cis 
distinguishe reda jurists use the term sunnah in fiqh, as already indicated, and as 


unnat al-hudå, 
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component as in the case of one side of 
God knows best. 
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he act (going down or rising) 








Chapter 18 
Delayed Substitute Performance (Qada’) of Lost 


Prayers 


ho loses' a salāt is to offer it by way of gadā” if he remem- 

it, and is to offer it prior to the definitive obligation (fard) of that 
ts The rule for this is that maintaining a sequential order between lost 
ees and the definitive obligation of the time (of remembering it) is 
iredi in our view. According to al-Shāfi ī (God bless him) it is rec- 
ommended, because each prayer is independent in itself and cannot be a 
condition for another prayer. We rely on the words of the Prophet (God 
bless him and grant him peace), “A person who sleeps over his prayer or 
forgets it, not remembering it until he is with the imam, is to complete the 
prayer he is offering; thereafter he should offer the prayer he remembered 
and then repeat the prayer he offered with the imām”* 

If he is apprehensive that the time of the current prayer will be lost, 
he should offer the prayer of time first and then offer the lost prayer 
as qadā’* The reason is that the sequential order is relinquished due to 
the shortage of time, and so also due to forgetfulness and an excess of 
last prayers, so that it does not lead to the loss of the prayer of the time. 


A person W 


is 
_ ‘He did not say "one who gives up a salar,” because it is not proper to give up a salāt 
Intentionally, 

_ ‘Qada’ is a substitute prayer, Ada’ means the performance of the obligation at its 
lime, Qada’ is the performance of a similar obligation when the original obligation has 
not been met, There is a discussion about its cause as to whether it is obligatory due to 
ts original cause or a new cause, 

That is, it is obligatory, 
os a n ae by al-Dār'gutnī and al-Bayhagī in their Sunan, Al-Bayhaqi said that 
ie on has more than one isttād. Al-Zayla'ī, vol. 2, 162. 
ere Is Consensus (ijmā') on performing the prayer of the time when time is short. 
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If. however, he does offer the lost Ear rej it is valid. The reason i, 
that the prohibition of advancing N is DE a reagan found jn anoth 

era te Aine rom the case where time is available yet tei 
prajsn Thigss CEE “3 ich is not valid, because he off i 1E Offer, 
the prayer of the time first, whic As us , € Offered it before 
its time determined by the tradition. 

If he has lost a number of prayers, he is > order them se 
for gadā” as they became obligatory PITS y: ao reason is that the 
Prophet (God bless him and grant him peace) could not offer four Prayer, 
on the day of Khandaq (Battle of the Tranches) and he offered them as 
gadā” in a sequential order. He then said, hep as YOU see me praying 
The exception is where the lost prayers exceed Six prayers, because the 
lost prayers have become excessive, The sequential order between the log 
prayers is lost, just as It 15 lost between tiem ana the prayers of the time 
The limit for excess is when the lost prayers become six due to the Passage 
of the time of the sixth prayer. This is the meaning of the statement in al- 
Jāmi' al-Saghir, that is, his words; if he loses more than the prayers of 
day and a night, the prayer he begins with is deemed valid. The reason 
is that exceeding the prayers of a day and night becomes the sixth prayer. 
It is also narrated from Muhammad (God bless him) that he took into 
account the commencement of the time of the sixth prayer. The first view, 
however, is correct. The reason is that excess occurs when the number 
enters repetition (of lost prayers) and that happens according to the first 
view. 

When the old and recent lost prayers” add up, it is said that the per- 
formance of the prayer of the time is valid, even when the recent prayers 
are remembered, due to the excess of the lost prayers. It is also said that 
this is not permitted and the past (old lost prayers) are treated as if they 
do not exist as a deterrent for negligence. 

If he performs some of the lost prayers as qada’ so that they are 
reduced in number, the sequential order is restored according to some, 
and this is a strong view, because it is narrated from Muhammad (God 
bless him) about a person who neglected the prayer of a day anda night 
and began to offer them as gada’ the next day with each prayer of the 


duentiaji 


"The tradition above that requires the performance of the lost prayer first, One 

"It has been related from several Companions. (God be pleased with ies ef 
version from Ibn Mas'ūd (God be pleased with him) is recorded by al-Tirmial 
al-Nasā'ī. Al-Zayla'ī, vol. 2, 164. 


"For example, where a person does not pray for a month. 


pook — 


The lost prayers are valid under all circumstances,’ but the prayers 
me: time become invalid if he offers them before the lo 
ofthe *! 


| st prayers as they 
“tered the number that is less. The same applies if he offers them 
have kr the lost ‘isha’, because in his reckoning there is no further 
jaten i 


hen he is offering the ‘isha’ prayer. 
Jost prayer Y ffers the asr prayer, while rememberi i 

if a person offers the asr prayer, ‘emembering that he did not 

zuhr, the prayer is invalid, unless he is in the last part of the tim- 
| ra Thisis the issue of seguential order. When the obligation is rendered 
me d the prayer is not rendered invalid in essence (stands converted 
inv yafl) according to Abū Hanīfah and Abū Yusuf (God bless them), 
a according to Muhammad (God bless him) it is nullified. The reason 
-« that the tahrimah was formulated for the definitive obligation. Thus, 
when the obligation 1s nullified, the tahrimah is nullified altogether, The 
two jurists maintain that it was formulated for prayer in essence with the 
attribute of obligation. The necessity of nullification of the attribute does 
not result in the nullification of the essence of prayer. Thereafter, the asr 
prayer (in this issue) becomes invalid in a suspended form so that if he 
were to offer six prayers, and did not repeat zuhr (that he had lost), all 
the prayers will be converted to valid prayers, according to Abū Hanifah 
(God bless him) and according to the two jurists the asr prayer will be 
irrevocably invalid and cannot become valid under any circumstances, 
This has been identified under its own discussion. 

If he is praying fajr and he remembers that he did not offer the witr 
prayer, his prayer is invalid according to Abū Hanifah (Gad bless him). 
The two jurists disagree. This is based on the view that witr is obliga- 
tory in his view and a sunnah according to the two jurists. There is no 
sequential order between definitive obligation (farā'id) and sunan inter 
se. Consequently, if he prays ‘isha’ and then performs wudū” and offers 
the sunnah and witr prayers, but he then realises that he prayed ‘isha’ 


without purification, then, in his view the worshipper is to repeat ‘isha’ 
and sunnah and not witr, 


tāds | because witr is an independent obligation in 
1$ view. According to the 


etek: two jurists, he is to repeat witr as well, as it is 
subservient to ‘isha’. God knows best. 


"That i 
iS, Whether he offers them before the prayer of the time or after it 


Chapter 19 


Prostrations of Error During Prayer 


He is to prostrate for error, excess’ or deficiency,’ making two prostra- 
tions after salutation; he is then to offer the tashahhud followed by the 
salutation. According to al-Shāfi'ī (God bless him), he is to make the 
prostrations prior to the salutation due to the report that “the Prophet 
(God bless him and grant him peace) made the prostrations for error 
prior to the salutation.”* We rely on the words of the Prophet (God bless 
him and grant him peace), “For each error are two prostrations after the 
salutation.” It is also related that the Prophet (God bless him and grant 
him peace) made two prostrations for error after the salutation.* The two 
narrations about his acts conflict leaving the adoption of his words as 


‘An excess through acts that are similar to the acts of prayer, An excess through acts 
that are not similar to those of the acts of prayer invalidates prayer. 

‘This negates the view held by Imam Malik (God bless him) that if the error is based 
upon deficiency, the prostrations of error are made prior to the salutation, and if the 
error is due to an excess, the prostrations are made after the salutation. 

"There are five views on the issue; (1) The Hanafi view is that prostrations are made 
after the salutation, as the Author has mentioned. (ii) Imam Mālik's view, as stated 
above, that prostrations due to deficiency are made prior to salutaiton and those due 
to excess are made after the salutation. (iii) This is also the view of some Shāfi'īs. The 
sound view in the Shāfi'ī school is that the prostrations are made prior to the salutation. 
(iv) The view of the Hanbalis is that prostrations are made prior to the salutation for 
occasions on which the Prophet (God bless him and grant him peace) made them prior 
to the salutations, and after it for occasions for which he made them after the salutation. 
(v) The view of the Zahiris is somewhat similar to that of the Hanabalis. 

k 's recorded by all the six sound compilations. Al-Zayla ī, vol. 2, 166, 

i tis recorded by Abū Dāwūd and Ibn Mājah. Al-Zayla’i, vol. 2, 167. 

It is recorded by all the six sound compilations. Al-Zayla'ī, vol. 2, 168. 
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4 whole. Further, the reason is that the prostrations Of error are 
repeated, therefore, they are delayed till after the salutation. Thus rh 
made an error in the salutation, he would be compelled to perform the : 
after it. This disagreement is about preference (as to when the Stites 
tions are to be performed)” He is to make two salutations, and that is the 
correct view, interpreting the salutation mentioned to mean the Practiced 
salutation. He is to send blessings (durtid) on the Prophet (God bless him 
and grant him peace) and to make supplications for himself during the 
sitting posture of error. This is the correct view as the Proper occasions 
for supplications is the end of the prayer. 
He said: Rectification of error becomes binding on him if he brings 
about an additional act in his prayer that is similar to the acts of prayer, 
but is not part of it. This indicates that the prostrations of errorare oblig- 
atory, and this is the sound view. The reason is that it is imposed for the 
rectification ofa defect that has been brought about in worship. It, there- 
fore, becomes obligatory like atonement (through sacrifice) during haji. 
If it is wajib, it is not imposed except due to the neglect of a wājib or its 
delay or the delaying of an essential element (rukn) by mistake. This is 
the rule. It has been imposed in the case of excess as that is not devoid of 
delay of a rukn or the neglect of an obligation (wājib). 

He said: It becomes binding on him if he neglects an act prescribed 
by the Sunnah. lt appears that he intended thereby a wajib (not a sun- 
nah), however, he meant by it the designation of an act as sunnah when its 

‘oath i ; h. He said: Or when he gives 
obligation has been established by the sunnah. | ARA 
up the recitation of the Fātihah, because it 15 obligatory, or the re 
(supplication) or the tashahhud or the takbirs of the ‘id ponr es 

i | rophe | 
reason is that these are obligatory. The P phet (God ae penne eh 
him peace) recited them persistently without dropping them eve dei 

ime.” This i indication of obligation. Further, they are asso 
gle time.” This is the indication of oblig < stjal features 0 
with all prayers indicating that these are among the essi ag of rashah- 
salat, and this is due to obligation. Thereafter, the eae * recitation 
hud implies the first sitting posture and the second re ation for error in 
during them. All this is obligatory and there is pros 
them. This is the sound view. 


"That is, the second tradition. . | 
ŠThat is, the disagreement with al-Shāft'ī (God bless pir has not been trans 
9Al-Zayla'ī says that this is well known and their relinguts 


mitted. AJ-Zayla‘i, vol, 2, 172. 
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ifthe imām recites audībly what was to be inaudible, or inaudibly 
what was to be audible, the two prostrations for error become binding 
on him. The reason is that audible recitation has its own occasions, and so 
does inaudible recitation, with respect to the obligations. The narrations 
have differed with respect to the extent (of such recitation), however, the 
correct view is that it is recitation with which prayer becomes valid in 
both cases, because there is no way to avoid a minimum amount of audi- 
ble and inaudible recitation,” but it is possible to avoid a greater amount. 
The amount with which prayer is valid is considerable except that in his 
view it is a single verse, while in the opinion of the two jurists it is three 
verses. This applies to the mam and not to the individual," because audi- 
ble and inaudible recitation pertains to the congregation. 

He said: The error of the imam makes the prostrations binding upon 
the follower," due to the realisation of the cause against the imam (asl),” 
It is for this reason that he is bound to commence salat with the niyyah 
of the imāni, 

If the imam does not make the prostrations, the follower is not to 
make them," as this will amount to opposition of his imam, and perfor- 
mance has been made binding through obedience. 

If the follower makes an error, the prostrations are neither binding 
on the imam nor on the follower. If the follower alone makes the pros- 
trations he would be going against the imam. If the imam were to follow 
him, their functions would be reversed. 

A person who makes an error ( forgets) about the first sitting posture, 
but remembers it when he is closer to the sitting posture he is to return 
and adopt the sitting posture and then recite the tashahhud. An action 
that is close to another takes the rule of the latter. Thereafter it is said: he 
sto make prostrations of error due to delay. The correct view, however, 
's that he is not to make the prostrations, as if he did not get up at all. 


| . 
"This Statement is m 
Prostrations become ob 
i 


is given an o 


ade to differ from Imam al-Sarakhsi’s view, who maintains that 

ligatory even when the error is to the extent of a word. 

desċripti ption between audible and inaudible recitations according to the 
' ia i has preceded in the topic of recitation. 

i rue even for the person joi te than the occa- 

sion of the error p who joins the congregation late, later 


ich passes on to the followers. 


“Ima we 
eee al-Shāfi'ī and Ahmad (God bless them) maintain that he is to make 
lons, however, there are varying opinions in their schools. 
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if he is closer to the standing posture, he is not to return (to the 
siting posture), as he is now like ane in the standing Posture and he 
should make the prostrations oferror. The reason is that he has Neglected 
an obligation (wijil): Gt 

if he makes an error about the last KEUNE posture so that he Stands 
up for the fifth,” he is ty return 16 the sitting pasture as long as he has 
nol made a prostralion. The reason is (hat in this there is a rectification 
of tis sahat, and be isable todo so as what is less than a rak alt is the stage 
Lor Era ian, 

[lv said: He gives up the fifty as he has returned to a thing whose 
vesion is poe 10 H heretare, le refuses il. He then makes the pros. 
trations of error lot he hus delayed a wajib. I he finalises the fifth rak'ah 
with a prosteation, his definitive Obligation has become nullified, in our 
view wihal Shahi (4 mod bless hin) disagreeing. The reasoning is that he 
devulv to voinmene supererogdhory prayers prior to the completion of 
the prescribed arkin (elements), when it was necessary to move out of 
thi Oblipabary ruyeru, ‘Thesis so ais one raktali with a single prostration 
ALES EO silat (11 reality, so mich so that he will break an oath with il 
in which he had said, "T wil not pray 

His prayer stinds converted to supererogatory (nafl) prayers accord: 
ing tā Abu Hamiah and Abu Yusuf (God bless them) with Muhammad 
(God bless hun) in disagreement on the basis of what has preceded. He 
is, (herelore, 10 add a sixth ruk'ah to his prayer, but if he does not do 
so, there is no liability for him, because it is probable, Thereafter his 
obligation stands nullified by the placing of the forehead (on the ground) 
alone, ds this amounts to complete prostration: According lo Muhammad 
(Gud bless him) this occurs when he lifts his forehead, asa thing 1s com- 


final act, Which is the lifting of the forehead, though it 
esult of this dis 


d hadath during 
continue 


pleted through its 

i nol valid when itis Hied with ritual impurity. The r 

agreement becomes evident in the case where he acquire 

prostrations. According to Muhammad (God bless him) he can con, 

his prayer from this point with Abū Yusuf (God bless him) sab ae 
If he adopts the sitting posture after the fourth rak‘ah an 


i : : . he sitting 
stands up without offering the salutation, he is to return to l 


th four 
and in those with fo 


"lu those prayers that have three rak'ahs it is ihe fourth 


mk ihis Was the fth, 
“Inthe issue above, he did not adopt the sitting posture ariel ruse 


Holts, 


after the pros 
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+1 ‘ 
as long as he has not made a prostrahion for the fifth rak‘ah, 
F ation, because salutation in the standing posture is not 
hle for him to offer the salutation by adopting the 
ason is thal a prayer that is less than a raktal can be 


oslurt, 
and offer the salut | 
lawlul as il is possi 
sitting postre [he re 
epminated. | 
rak'ah with a prostration and he then remem- 


if he has finalised the | | 
bers (his error), he is to add another rak*ak to it and complete his obli- 
eti i 


on, because whal is lelt are the words of the salutation and these nre 
obligatory. He ty to add another rekah to them 50 that the two rak ahis 
became SUPCTerOpalory prayers, because a single rak'ale is not valid due 
io the proscription by the Prophet (God bless him and grant him peace) 
about a curtailed prayer. Thereafter, these two rak'ahs do not stand in 
the place ot the smal ol zuhr. This is the correct view as it was done 


gati 


persistently with a fresh tahrrnnah. 

Heis to make prostrations of error on the basis of istihsān so as to 
cover up for the dehiciency in the obligation in a manner that is not pre- 
scribed by the sunnah., I he cuts off the (fifth) rak‘ah he is not liable for 
galā as this is a probable prayer, Ifa person is following him (joins him) 
in these two rak ahs, he is to offer six according to Muhammad (God bless 
him) as they are offered with this tahrimah, According to the two jurists, 
he is to offer lwo rak‘ahs as the worshipper had decided to move out of 
he obligatory prayer. I the follower renders his prayer invalid, there is 
ho gada" for him according to Muhammad (God bless him) taking into 
account the prayer of the imam. According to Abū Yusuf (God bless him), 
rtd eae ae way of qada’, because extinction due to an 

S1 O the imam, 
hae my ; arin Ly two voluntary rak'ahs, makes an error in 
strations of error, and then decides to off 
rak'ahs, he should not continue tl kā Bees Se SOOKE 
trations of error will a AUR a prayer, l her ason is that the pros- 
This ja EERE ia ata y falling in the middle of the prayer. 
Makes the Prostrations of at prayer of the person on a journey when he 
san Continue, For if ke ase capi ise = eve cas he gata; tie 
this, if the Worshipper n a t, his entire salat will be nullified. Despite 
(0 the survival ki | ; "orms the other two rak'ahs, it will be valid due 
nullified, ‘This is i, si arimah though the prostrations of error will be 

A person ik Kira bs 
trations af error aa ata when he is still liable for the two pros- 

thena person enters his prayer (as a follower) after 
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the salutation. If the imam (this person) performs the Prostration 
error, the follower will enter his salāt, otherwise not, This is so ace = 
ing to Abū Hanifah and Abū Yūsuf (God bless them). Muhammad iGo 
bless him) said that he has entered the salat whether or not the Fn 
has made the prostrations, The reason is that in his view the aliati r 
does not in reality move him oul of the prayer as long as he is ab 
for the prostrations of error for these have been Imposed as a compu 
sion to remove deficiency. It, therefore, follows that he be in a state of 
ihrāni (resolve) of the prayer. According to the two jurists, the Salutation 
does move him out of the prayer conditional upon return, because itis a 
basis of release (from the prayer) in itself. It will not operate duc to the 
need of the worshipper to perform the prostrations, thus, it is not effec- 
tive without it. No such need is established when the absence of return is 
taken into account. The impact of the disagreement is evident in this Case 
for the termination of purification due to loud laughter as well as in the 
change in the obligation due to the niyyah of igamah in this situation, 


A person who offers the salutation intending to cut off his salat when 
he is liable for error, is to make prostrations for his error, because this 
salutation does not cut off the prayer, while his intention is to alter what 
is lawtul, therefore, it becomes redundant. 


A person who is in doubt during his prayer and he does not know 
whether he has offered three rak‘alts or four, and this is the first time (in 
this prayer) that the doubt has arisen, is to commence his prayer from 
the beginning, due to the words of the Prophet (God bless him and grant 
him peace), “If one of you is in doubt as to how many (rak'ahs) he has 
prayed, he is to start afresh.” 

If his doubt occurs frequently, he is to base his decision upon his 
predominant view, duc to the words of the Prophet (God bless him and 
grant him peace), “A person who doubts his prayer should follow his pre: 
dominant view,” 

If he does not have an opinion, he should continue from the stàg? 
about which he is certain, due to the words of the Prophet (God bless him 
and grant him peace), “A person who has a doubt about his ‘ities 
does not know whether he has prayed three or four, should continu? ki 


"It is recorded by al-Bukhārī and Muslim. Al-Zayla'ī, vol. 2, 173. 
"lt is recorded by Muslim. Al-Zayla‘i, vol. 2, 174. 
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mui.” IL ts, however, better to begin anew after the salutations 
se lawful release (rom prayer and not speech, while intention 
lone 15 redundant. In the case of continuing from the minimum, he is 
& adopt the sitting posture at each occasion that he believes to be the 
end of his prayer so that he does nol become one who is neglecting the 
obligation of the sitting posture. God knows best. 


gs it 1s | 


5 d ale Ty i 7 
Zayla', vol. ri i by al-Tirmidhi and Ibn Majah, It is also recorded by al-Hakim. Al- 


Chapter 20 


Prayer During Illness 


If the sick person (martd) is unable to stand,' he is to pray while sitting, 
offering the rukū' and sujūd, due to the words of the Prophet (God bless 
him and grant him peace) to ‘Imran ibn Husayn (God be pleased with 
him), “Pray while standing. If you cannot do that then pray while sitting, 
and if you cannot do that (either) then on your sides using indicating 


1 


gestures, * The reason is that obedience depends on ability. 


He said: If he is not able to bow or to prostrate, he is to do so through 
indication, that is, while seated as this (indication) is within his ability. 
His prostrations should have a greater inclination than his rukū', as indi- 
cation stands in their place and takes their rule. A raised surface is not to 
be kept close to his face on which he can prostrate, due to the words 
of the Prophet (God bless him and grant him peace), “If you are able to 
make the prostration on the ground, do so, otherwise make an indication 
with your head.”4 If he does so (keep a raised surface), when he lowers his 


“Unable to stand” here does not mean that he is not able to stand at all. It means a 
state in Which standing would be injurious for him, sap his strength completely, prevent 
+ rcovery or cause excessive weakness. Some say that it is a state in which he might fall 
| x ‘tangs, due to weakness or dizziness. 

yl te recorded from ‘Imran ibn Husayn by sound compilations except Muslim. Al- 

a 1, vol, 2, 175. ap- 

This is a basic principle of the sharītah. God does not place a burden on his ‘abd 
prtater than he can bear. The rules is taken from the Qur’an [2:286] and has a general 
"PP ication in Islamic law. 
ci A version from Jābir (God be pleased with him) ts recorded by al-Bayhaqi, among 
ers. Al-Zavla'ī, vol. 2,175. 
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head, it is valid due to the presence of indication. If he places this (s 
face) on his forehead, it is not valid, due to the absence of the indicate, 

If he is unable to sit, he should be made to recline on his backs and a 
feet should be pointed towards the giblah, and he is to indicate the ni 
formance of rukū' and sujūd. This is based on the words of the Prop he 
(God bless him and grant him peace), “The marid is to pray in the diet 
ing postures if he is not able to do so then in the sitting Posture, makin 
indications, and if he not able to do that, then God has the right to accept 
his excuse,” 

He said: If he is made to lie on his side with his face towards the 
giblah and prays with indications, it is valid, on the basis of what we 
have related earlier except that the first is preferable in our view with al- 
Shafi'l (God bless him) disagreeing. The reason (in our view) is that thè 
indication of one lying on his back is directed towards the atmosphere 
of the Ka‘bah whereas that of the person reclining on his side is directed 
towards his feet, and prayer is offered through this (the first),* 

If he is not able to make an indication with his head his salat will 
be postponed, and he is not to make indications with his eyes, his heart 
or with his eyebrows, with Zufar (God bless him) disagreeing.’ The basis 
for this is what we have related earlier and also because fixing substitutes 
on the basis of opinion is prohibited. Analogy cannot be constructed 
to extend the rule for the head, for it is with the head that prayer 1$ 


performed and not with the eyes and their sisters (the heart and the eye: 

salat is postponed is an indication that 
| even when his inability lasts 
n is likely to recovēt 
cation of the khitab 


ho has fainted." 


brows). His statement that his 
the salat is not removed from his liability 
for more than a day and a night provided the perso! 
This is the correct view as he understands the impli 
(communication) as distinguished from the person w 


ge er) ey iş leads to validity: 
‘That is, the basic requirement of an indication is found rs eds ša raise kis oad 
Some jurists maintain that in this position a pillow is to = Ps 

so that his posture comes closer to the posture of the person s equi his 
"It is a gharib tradition. A similar tradition is recorded by a 


Sunan: 


Al-Zayla ī, vol. 2, 176. Kabah 
That is, Socal indications directed towards the atmosphere of the 
As well as Malik, al-Shāfi'ī and Ahmad (God bless them). ve 
‘This appears to be a sound rule, as ritual worship must 7 
otherwise there will be no end to extensions. God knows best. ability is found 4 
“In other words, as long as his rational faculty is functioning 


' f acts). 
is the basis of ahliyyat al-ada’ (legal capacity for performance ofa 
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He said: If he has the ability to stand, but he cannot perform the 
kūt and sujūd, standing up is not binding on him, and he is to pray 
k: V dication while sitting. The reason is that the rukn of standing up 
g scribed so that he can move into the prostration attaining the ulti- 
A sit glorification, If his standing posture does not lead to prostrations, 
Av itis not a rukn (for him). He is, therefore, given a choice, The pre- 
ferred form is to undertake indications while sitting as it is closer in form 
to prostrations. 

Ifa person in sound health offers part of his prayer while standing; 
but is then overcome by illness, he is to complete his prayer in the sitting 
posture performing rukū' and sujūd or doing so through indications if 
he is not able to do so, or he may even recline on his back if he is not 
able to sit.” He has continued the lesser form based on the higher and it 


amounts to a person following another. 

if a person prays in the sitting posture due to illness and offers rukū' 
and sujūd, but thereafter recovers from the illness, he is to continue his 
prayer while standing according to Abū Hanifah and Abū Yūsuf (God 
bless them). Muhammad (God bless him) said that he is to renew his 
prayer. This is based upon their disagreement in following (igtida’)."’ The 
elaboration has preceded. 

If he has offered part of his prayer through indications, but is there- 
after able to perform rukū' and sujūd, he is to renew his prayer according 
to all the jurists. The reason is that it is not permitted lo one who per- 
forms rukū' to follow in prayer one who uses indications, The same 
applies to continuing prayer. 

If a person opens voluntary prayer while standing, but then feels 
exhausted, he may without harm lean on a stick or on a wall or he may 
tes the sitting posture, because this is a valid excuse. If the leaning is 
apie so It Is disapproved as it amounts to violation of the accepted 
(God ths l jā said that it is not disapproved according to Abū Hanifah 
it ae, bite: because in his view if this person adopts the sitting pos- 
disapproved oer it would be valid, therefore, leaning is also not 

Tding to the two jurists it is disapproved, because the 


“The ex . 

COndition ices available to the sick person can be availed of while praying and this 

The tio x not have to precede prayer for availing exemptions. 

Who are Standing 1 maintain that a person praying in the sitting posture can lead those 
8. ‘mam Muhammad (God bless him) maintains that he cannot. 


BBI Pa ei 


adoption of the sitting posture is not permitted in their view, thus, lean- 
ing is disapproved. 

if he adopts the sitting posture without an excuse, it is disapproved 
by agreement. The prayer is permitted"* in his (the Imām's) view, but it 
is not permitted in their opinion, This discussion has preceded under the 
discussion of the nawafil (supererogatory prayers), 

if a person prays in a ship while sitting without a cause, his prayer 
is valid according to Abū Hanifah (God bless him), however, he prefers 
the standing posture. The two jurists say that it is not valid without an 
excuse. The reason is that the standing posture is within his ability, there- 
fore, he is not to give it up without a cause. He argues that the usual state 
in a ship is that of dizziness, and this is the decisive factor, except that 
the standing posture is preferable as it is far removed from a semblance 
of disagreement. It is better to come out of the ship when it is possible 
as that is the best for calmness. The disagreement is about a ship that is 
not anchored, while an anchored ship takes the rule of land. This is the 
correct view. 

A person who remains under a spell of fainting for five prayers or 
less is to offer them by way of gadā’ (delayed substitute performance). 
If the prayers are in excess of five, he is not to perform them as gadā”. 
This is based on istihsān. Oiyās implies that there is no gadā” for such a 
person as fainting covered the entire time of prayer,” thus, realising the 
excuse. In this case it resembles insanity. The reasoning for istihsān is that 
when the duration becomes longer the number of lost prayers increases 
and this creates a problem in performance.'* When this duration is short 
the number of prayers is less, and there is no hardship. The meaning of 
excess is that the number goes beyond the prayers of a day and night 
for in such a case the repetition of the same prayer occurs. Insanity 15 
like fainting as mentioned by Abu Sulayman (God bless him), as dis- 
tinguished from sleep for its extension is rare; it is, therefore, associated 
with a short duration. Thereafter, increase is determined in the context 
of timings according to Muhammad (God bless him), because repetition 


MAS valid. 

"He had lost legal capacity for the performance of acts during this period, due to si 
of the rational faculty, 

itr 

t T hese problems were discussed under the topic of gadā. al- 
| "Mūsā ibn Sulayman al-Juzjani, the disciple of Muhammad ibn. al-Hasan 
Shaybani (God bless him). 
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ig realised through it, According to the two jurists it is determined in the 
context of periods of time and this is transmitted from ‘Ali and Ibn ‘Umar 
(God be pleased with them), God knows what is correct. 


Chapter 21 


Prostrations of Recitation 


He said: The prostrations of recitation’ in the Qur’an are fourteen: those 
occurring at the end of al-A‘raf,? in al-Ra‘d, al-Nahl,* Bani Isrāīl, 
Maryam,” the first in al-Hajj; al-Furgān,* al-Naml,’ Alif Lam Mim 
Tanzīl,” Sad," Ha Mim Sajdah,“ al-Najm,” Idha ’s-Sama’ Inshaqqat," 
and Igrā.” This is how it is written in the mushaf of Uthmān (God be 
pleased with him), and that is what is relied upon. The second prostration 
in al-Hajj is for prayer in our view,'* and the occasion of this prostration 
is in Ha Mim as-Sajdah at the words “La yasa’miina,” according to the 


"That is, the occasions In the Ourān. 
*A rāf: 206. 
Ra'd: 15 

4Nahl: 49, 50 
‘Isra’: 109 
*Maryam: 50 
"Hajj: 18 
*Furgān: 60 
Naml: 25 
Sajdah: 15 

"Sad: 24 
Fussilāt: 38 
Najm: 62 
*Inshigāg: 20, 21 
“Alaq: 19 


16 wey 
Because it is close to the rukū". 
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words of ‘Umar (God be pleased with him),” which have been adopted 


by way of precaution." 

A prostration is obligatory (wajib)” on these occasions for the reciter 
and the listener whether or not he intends to listen to the recitation of 
the Qur’an, due to the words of the Prophet (God bless him and grant 
him peace), "The prostration 1s (obligatory) for one who hears it (the 
recitation) and for one who recites it.”*” This is a statement of obligation 


i „Āā Pase 
and it has not been qualified with intention. 


If the intām recites a verse of prostration, he is to make the prostra- 
tion and so also with him the follower, as it is binding on him to follow 
the imam: If the follower recites it, neither the imam nor the follower is 
to prostrate, either during prayer or after it, according to Abū Hanīfah 
and Abū Yusuf (God bless them). Muhammad (God bless him) said that 
they are to make the prostration on completing the prayer, because the 
cause has been established and there is no obstacle other than the state 
of prayer insofar as it leads to the opposition of the function of imamah 
and recitation (in it). The two jurists argue that the follower is interdicted 
with respect to recitation due to the authority of the ¢mam over his acts, 
and an act of an interdicted person has no hukm. This is distinguished 
from the person with major impurity or a menstruating woman for they 
are forbidden from reciting, except that in the case of a menstruating 
woman the prostration is not obligatory due to her recitation, just as tt 
is not obligatory for her by listening to recitation, due to the lack of legal 
capacity, which is a case different from that of the person with major 


Impurity. 


‘It is vharib, however, it is recorded by Ibn Abi Shaybah fram [bn ‘Abbas (God be 
pleased with both). Al-Zayla‘i, vol, 2, 178, 

“Because the occasion may be at these words or earlier, as claime 
ing It a little does not cause the problem. - 

‘lL is obligatory in our als but according to Malik, al-Shātī ī and Ahmad Ss 
bless them), it is a sunnah, There are other views as well. It is stated In al-Mabsūļ tha 
tā sitrinūli mu 'akkadah. : 

"H isa gharib tradition. lt is recorded by Ibn Abi Shaybah from Ibn ‘Umar (God be 
Pleased with buth), Al-Zayla'i, vol. 2, 178. 

"The word ‘ald’ in the tradition indicates obligation, and the tra 
ied with the intention of hearing, therefore, it is obligatory even if he 
listening to the recitation, 


d by others. Delay- 


dition is not qual: 
did not inten 
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son, not participating in the prayer, listens to it, he is to make 

Ifa per a This is the correct view as the interdiction is established 
hese two per sons”. and does not extend beyond their case, 

fort m ersons praying hear it (the occasion of sajdah) during prayer 

If t ķā who is not praying with them, they are not to make the 

from 4 P n during prayer. The reason is that it does not pertain to the 

haere their hearing of the occasion of prostration is not an act of 


the prostratio 


prayer 
their prayer, : 

They are to make the prostration after the prayer due to the realisa- 
ion of the cause.'* If they make the prostration during prayer, it is not 
valid, as it is a deficient prostration due to the presence of a proscription 
for which reason it (the prostration) is not made in its complete form, 
therefore, he said: They are to repeat it due to the presence of its cause, 
but they are not to repeat the prayer, because mere prostration does not 
negate the sanctity (tafrīm) of salat, In al-Nawadir it is stated that “it 
does invalidate prayer as they brought an additional act in it, an act that 
was not part of it.” It is said that this is the view of Muhammad (God bless 
him). 

If the imām recites it and a man, who has not joined them in prayer, 
hears it and then joins them in prayer after the imam has made the pros- 
tration, he is under no obligation to make the prostration, as he has 
caught the prostration by catching the rak‘ah. If he joins him before he” 
has made the prostration, then, he is to make it with him as he would 
have made the prostration even if he had not heard him, thus, in this case 
itis better. If he does not join him in prayer, he is to make the prostration 


illone, by himself, due to the realisation of the cause. 


S bit prostration that becomes obligatory during salāt, if it is not 
A e during Salat, is not to be made by way of qada’ outside prayer, 
: sā it pertains to prayer, and it has a merit within it, thus, it is not to 
E : ered in a deficient form. 

Person who recites an occasion of prostration, but he does not 


make it unti Ss ogu a 
until he has entered prayer, is to repeat the recitation within 


“Th 

at IS, ' 

“Listen kde leading the prayer and the one following him. 

U ligatory when Mepis by someone outside prayer is not obligatory. It becomes 
"And t ste . =. within prayer for then it becomes one of the acts of prayer. 
‘The eae 9 restriciton on them after the prayer is over. 


ONE with t ; 
he existence of the Obligation and the absence of restriction. 
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salat and then make the prostration, thus, he will receive credit for both 
recitations. The reason is that the second prostration is stronger as it per 
tains to prayer and envelops the first prostration.” In al-Nawadir, it A 
stated that he is to make another prostration after prayer, because hp 
first has priority in time, therefore, the two are equal. We would say that 
the second has the strength of being linked with the objective (of perfor. 
mance) and is given preference due to It. 

If he recites it, makes the prostration and then enters Prayer and 
recites it, he is to make the prostration again,™ because the second ig 
primary. There is no reason to link it with the first as that would lead to 
the hukm coming before the cause. 

If a person repeats the recitation of a single occasion of Prostration 
in a single session, it is sufficient for him to make a single prostration, If 
he recites it in one session and makes the prostration, but then goes away 
and returns to recite it again, he is to make another prostration. In case 
he did not make the first prostration, he is under an obligation to make 
two prostrations. The basis is that the prostration has been structured on 
concurrence to evade hardship. This is the concurrence of the cause and 
not the hukm. The rule is more suitable for the "ibādāt on the basis of the 
cause and thereafter with the concurrence of the hukm for punishments.” 
The possibility of concurrence arises due to the unity of the session as it 
gathers diverse occurrences within it. When the session differs, the hukm 
reverts to its original cause. The session does not differ by merely standing 
up as distinguished from the case of a woman given a choice for divorce 
as her getting up is a sign of refusal and standing up annuls the session in 
that case. In moving from the woof to the warp of a cloth being woven, 
the obligation will be repeated. The same applies to moving from one 
branch to the other, according to the correct view, and so also in play. All 
this is on the basis of precaution. | 

If the session of the listener changes and not that of the reciter, the 
obligation will be repeated for the listener, because the cause 1n his case 


YThe second is being made due to the cause of the first by linking the first cause (0 
the second cause. ‘ons are not 
This is stated to distinguish it from the previous issue. The two prostr ang 
linked here as they were in the previous issue. “apr ‘< a need 10 
That is, the second is more suitable for punishments. In ‘ibadat ey ok shib- 
affirm the duty whereas in punishments the penalties are waived due to CO 
hah). 


pening. Likewise, if the session of the reciter changes and not that of 
is ratā 44 on the basis of what is said. The correct view, however, is that 
: igan is not repeated for the listener on the basis of what we have 
the 
a erson who is about to make the prostration of recitation is to pro- 
KS the takbir, but is not to raise his hands. He is then to make the 
we ation and thereafter pronounce the takbir and raise his head, tak- 
| il o account the prostration of prayer. It is reported from Ibn Mas'ūd 
(God be pleased with him), | | 
No tashahhud is to be recited nor is there a salutation, as that is for 
release from prayer and it implies a prior tahrimah, which is non-existent. 
He said: It is disapproved that a sūrak be recited during prayer or any 
other occasion and the verse of prostration be omitted, as that amounts 
to the avoidance of the prostration. There is no harm if the verse of pros- 
tration is recited and what is besides it is omitted, The reason is that this 
amounts to advancing towards it. Muhammad (God bless him) said, "It 
is preferable in my view that a verse or two before it be recited in order to 
avoid the suspicion of preference.” The jurists preferred its recitation in a 
lower tone, out of affection for the listeners. God knows best. 


Lt Para - 
bep es aH and has not been established. In fact, it is reported from Ibn ‘Umar (God 
2; 677, sed with both) and is recorded by Abū Dāwūd. Al-Zayla'ī, vol. 2, 179; al-‘Ayni, vol. 








Chapter 22 


Praying During Journey (Safar) 


The journey (safar) due to which rules are altered’ is one that is intended 
by ahuman being for a duration of three days and nights,” at the speed 
ofa camel’ or walking on foot, due to the words of the Prophet (God bless 
him and grant him peace), “The resident is to perform mash (rubbing) 
fora complete day and night and the traveller for three days and their 
nights.”* The exemption 1s general for all those going on a journey (the 
genus of travellers) and requires that the number be applied to all as well. 
Aba Yusuf (God bless him) determined it to be two days and a major 
part of the third day. Al-Shafi'l (God bless him) in one of his opinions 
determined it to be a day and night. The sunnah (quoted tradition) is 
sufficient proof against both jurists. 

The travelling taken into account is one undertaken at an average 
pace. According to Abū Hanifah (God bless him) it is estimated accord- 
ing to the different stages of the journey,’ and this is closer to the earlier 
statement (of three days and nights). The duration is not to be estimated 
through farāsikh, and this is the correct view. 

The journey on water is not to be taken into account, and he means 
thereby that it is not taken into account for determining the duration of 
the journey on land. As for what is taken into account for the sea is what is 


ice of prayer, the permissibility of not fasting during Ramadan, the 
Nj kis the period of mash (rubbing) over boots, jumu'ah, ‘ids and so on. 
ies Sarę mentioned to cover the period of rest as well. 
ring the day, 
‘It has preceded under 


Sahih. Al-Zayla', vol, 1 the topic of mash over boots. It is recorded by Muslim in his 


Three ec Vol, 174; al-'Aynī, vol. 3, 5. 
View is the stages in three days. Al-Sarakhsi (God bless him) has said that the correct 
at it depends on the niyyah of the traveller. 
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compatible with its prevailing conditions, as is the case in a MOuNtaing 
area as well. Us 

He said: The definitive obligation (fard) in a prayer of four rap: 
twa rak'ahs and he is not to add to them." Al-Shafi'l (God bless him 
that the obligation for the traveller 1s four rak’a/ts, būt the curtail 
may be availed as an exemption on the analogy of fasting? In our 
the second pair of rak'ahs is not to be offered by way of gadā", and th, 
worshipper is not deemed a sinner if he gives them up. This is a sign i 
their being supererogatory prayers, as distinguished from fasting, which 
is to be undertaken by way of qada’. 

If he offers four rak‘ahs sitting to the extent of tashahhud in the sec. 
ond, the first two rak‘ahs are valid on account of the definitive obligation 
(fard), while the second two are treated as supererogatory prayers, on the 
analogy of fajr, however, he sins due to the delay in offering the salutation, 

If he does not adopt the sitting posture to the extent required,’ his 
prayer is nullified, due to mixing up of supererogatory prayers with jt 
prior to the completion of its arkan (elements), 

When the traveller moves away from the houses of the city he can 
(begin to) offer two rak‘ahs, because becoming a resident depends on 
entering the houses, therefore, journey is associated with moving out of 
them. In this regard, there is a report (athar) from ‘Ali (God be pleased 
with him): “When we cross these huts, we will curtail our prayer.” 

He continues to be in a state of journey until he makes a niyyah 
(resolve) to reside in a town or village for a period of fifteen (15) days 
or more.” If he intends to stay for a lesser period, he continues to cur- 
tail his prayer. The reason is that it is necessary to take into account the 
period (of stay within the journey), because the journey includes peri- 
ods of stay, We have determined this period in the light of the period of 
purification (after menstruation), because these are periods that reim- 
pose the obligations.” This period is also available through a report from 


ahs is 
) said 
Ment 
View, 


"That is, he has to follow the curtailment. 

"The same view is held by the Imams Malik and Ahmad (God bless them). 

‘To the extent of the tashahhud. . 

"It is recorded by Ibn Abi Shaybah, Al-Zayla'ī, vol. 2, 183. There is a 
this effect recorded by al-Bukhari and Muslim from Anas (God be please 
Al-‘Ayni, vol. 3, 16. 

"That is, after having travelled for three days and nights. 

"The period of tuhr reimposes the obligations of salat and sawm, 
of residence reimposes what was curtailed due to the journey. 


tradition tO 
d with him). 
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bn ‘Umar (God be pleased with them). A report in such 


i as ¢ d 
Ibn Abbas a0 abar (tradition from the Prophet (God bless him and 


is like a kl 


-ases 1S , peace)). The restriction of township or village is imposed to 
rant ap that the intention to stay is not valid in the wilderness, This is 
joint OU 

the stronger VIEW 


if he enters a city with the resolve that he will leave the next day or 
after, but he does not form a niyyah for the duration of his stay 

the a stays on for several years (in this state), he is to curtail his 
ka rhe reason is that Ibn ‘Umar (God be pleased with him) stayed 
ig * adharbījān (Azerbaijan) for six months and continued to curtail his 
iki A similar report is related from a group of Companions (Gad be 


pleased with them).'' 

if the army enters enemy territory and they formulate a niyyah to 
stay there, they are to curtail their prayers. Likewise, if they lay siege to 
a city or a fort there, The reason is that those entering vacillate between 
overcoming and settling and being overcome and retreating, thus, it can- 
not become a territory of residence. 


Likewise, if they have surrounded rebels (ahl al-baghy) within the 
dar al-Islam outside a city or have surrounded them at sea. The reason 
is that their condition negates their intention. According to Zufar (God 
bless him) it is valid in both cases if they possess the dominant power 
(shawkah) leading to their satisfaction about settling down. According 
to Abū Yūsuf (God bless him), it is valid if they are in houses made of 
mortar, as that is a location for residing. 


An intention of residing formed by people surviving on pasturing, 
when they live in tents,” is not valid it is said. The correct view is 
that they are residents. This is related from Abū Yusuf (God bless him) 


Sāk residence is the general rule, and it is not nullified by moving 
om One grazing area to another. 


“Al-Tahawi has 
Al-Zaylā'ī, vol, 

"is record 
3; 20, 


recorded it from both Companions (God be pleased with them), 
2, 183; al-‘Ayni, vol. 3, 18. 


ed by ‘Abd al-Razzāg and al-Bayhagī. Al-Zayla'ī, vol. 2, 185; al-‘Ayni, vol. 


“Like th 
“report from Anas (God be pleased with him) mentioned above, along with 
8. AL-'Aynī, vol. 3, 21. 
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If a traveller follows a resident-imām within a certain timin 
to complete four,” because his obligation has changed to four du 
following, just as it changes" due to the niyyah of taking UP reside 
to the linking of the changed act with its cause, which is time, If 
him in performing the lost prayers, it is not valid for him. The 0 
cannot change outside the timing due to the lapsing of the cause, just 
it is not altered through the intention of taking up residence (after th 
passage of time), It will, therefore, amount to following by one ts) e 
liable for an obligation, of one who is offering supererogatory pra 
with respect to the sitting posture or recitation, 

Ifa traveller leads residents in his prayer of two rak‘ahs, he is to offer 
the salutation, while the residents are to complete their prayer. The rez- 
son is that the follower has undertaken conformity for two rak'ahs and 
he becomes independent for the rest like one joining up later, except that 
he is not to recite, according to the correct view, because he is a fol- 
lower according to the tahrimah, though not in his act. The obligation 
has already been performed, therefore, he may (now) give it up by way 
of precaution. This is distinguished from the case of the person joining 
later who has caught the supererogatory recitation, and the obligatory 
recitation has not been made (in his case), therefore, it is better for him 
to recite. He said: It is recommended for the imam that when he makes 
the salutation he should say: “Complete your prayer for we are a group 
of travellers.” The reason is that the Prophet (God bless him and grant 
him peace) said this when he led the people of Makkah in prayer, for he 
was On a journey.” 

When a person on a journey enters his city, he is to offer the complete 
prayer even if he does not intend to take up residence in it. The reason is 
that the Prophet (God bless him and grant him peace) and his Compan- 
ions (God be pleased with them) used to travel and then return to their 
places of residence as residents without forming a fresh intention for 
this, i 

If a person who is a resident of one land moves from it pea 
residence in another land, and then travels entering the land of his hr 


& he is 
etot 

Nee due 
he joins 
bligation 


O is 
vers 


Whether he has joined him from the start or for part of the prayer. 

"To four rak‘ahs. 

"It is recorded by Abū Dawid and al-Tirmidhī. It is also recor 
by Imam Malik (God bless him). Al-Zayla"ī, vol, 2, 187. 

“Al-Zayla’l, vol. 2, 187. 


ded in another version 


is to curtail his prayer, because this is no longer his place of 
ence, he not see that the Prophet (God bless him and grant him 
cile. Do 5 Hijrah counted himself among travellers at Makkah, 
) after t a principle that the land of origin is negated by a land 
This 15 PAS apie domicile), but not by journey. At the same time the 


like it pis rary residence (during journey) is negated by one like it, as 
ae through journey and the land of origin. 
we 


Ifa person travelling forms the intention that he will stay at Makkah 

Mina for fifteen days, he is not to offer the full prayer. The reason 
and | lying the intention to two locations implies that he will be at 
eN enans and this prevents the rule of residence from operating: 
PERD is that a journey is not free of such stops. The exception is 
when he intends to spend the night at one of the two places, in which case 
he will become a resident the moment he enters the location. The basis is 
(hat residence of a person is attributed to the place where he spends the 


resid 


domi 
eace 


night, 
ri person who has lost prayers during journey is to offer them as 


gada’ within a habitation (residence) praying two rak'ahs. A person who 
has lost prayers as a resident (within civilization) may offer them as 
ģadā' during journey praying four. The reason is that delayed perfor- 
mance (gadā ) is dependent upon the original performance (adā'), and 
what is taken into account for this is the last timing, as that is what is 
given consideration for causation when performance is not on time. 

A person travelling for unlawful activity and one travelling for a 
pious cause are equal in terms of the exemption provided for their jour- 
ney, Al-Shāfi'ī (God bless him) said that journey for evil intent does not 
yield the exemption. The reason is that the exemption is granted for ease 
and cannot be available for something that deserves enhanced hardship, 
We rely on the unqualified meanings emerging from the texts, because 
ska itself is not evil; evil is what occurs after it or accompanies it. It 

"therefore, suitable for the exemption. God knows best. 


lwo Sak pp orted by the tradition of Anas (God be pleased with him) recorded in the 
panihs, Al-Zayla‘i, Vol. £ 188, 


Chapter 23 


The Friday Prayer (Salat al-Jumu ah) 


yer is not valid except in a comprehensive city (misr jāmi ) 
lace of prayer of the city.' It is not valid in a village, due 
to the words of the Prophet (God bless him and grant him peace), There 
is no jumu‘ah, no tashrīg, no fitr and no adha, except in a comprehensive 
city (misr jāmi').”* Misr jamt is each habitation that has an amir and 
a gādī, who implement the ahkam and establish the hudua.’ This is the 
view according to Abū Yusuf (God bless him). It is also related from him 
that if the people of the city gather in their largest mosque it should not 
be able to accomodate them. The first view is upheld by al-Karkhi (God 


The Friday pra 
or in a central p 


‘There are different views about the meaning of a city, Al-Shāfi'ī (God bless him) 
does not stipulate this condition and in his view forty persons can hold the congrega- 
tion. 

‘It is gharib and marfū'. It is also reported as mawgūf at 'Alī (God be pleased with 
him), and is recorded by ‘Abd al-Razzāg. Al-Zayla'ī, vol. 2, 195. 

"This definition of misr jāmi* would disqualify not only villages and localities within 
4 city, but most if not all cities for the Friday congregational prayer. It would cer- 
tainly disqualify the mosques in non-Muslim states. An opinion recorded in the Fatawa 
=e maintains that the implementation of the hudūd means the ability to imple- 
oe a This would mean that even if actual convictions do not take place, but the 
vun Sasa and will be enforced. The fact that the validity of the jumu'ah prayer 
nickels $l of such a City shows that this prayer is closely linked to the exis- 

Pr ay PĀR and is dependent upon the effective jurisdiction of such a state, 
close bond ča ur bahs delivered support this assertion. The issue also highlights the 
that declaring a wi Maes and state and negates claims of their separation. It follows 
the other ahkion ae im state as secular would render the jumu'ah prayer void. As for 

A me er than hudūd, the foremost is the prohibition of ribā. 
Ayni, vol ; opinion of Abū Hanifah, Muhammad, al-Karkhi and others. See al- 
' 44-46. The jurisdiction and writ of the Islamic state is implied in most 
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bless him) and it is the stronger view 1 he say va £ upheld by gl. 
Thalaji, however, the rule (hukm) 15 not se A | vē a Place of Prayer 
and applies to all open spaces jaka a kia tk have the same 
status as the city itself in mecting the nee tp its tei ents, . 
Jumu'ah is permitted in Mina ifthe amīt aie a anūr of Hijāz Pe 
if the caliph is travelling according to Aba ae x and Abū Yüsuf (Gog 
bless them). Muhammad (God bless him) said that jumu‘ah cannot take 
place at Mina, The reason is that itis one of the villages (around Makkah) 
and, therefore, the ‘id prayer cannot be held there. The two JUFIStS arguo 
that it turns into a city during the days of the hajj (mawsint), while the 
absence of offering ‘id there is for creating leniency for the people, There 
is no jumuah at ‘Arafat in the opinion of all the jurists as it 1s just an 
open space, while there are buildings at Mina, The riaja 1S qualified 
with “caliph” or “amir of Ķijāz as they are the ones who have authority 
(there). As for the amir of the mawsim (hajj), he has jurisdiction over the 
affairs of the hajj and not others, | | | 
It is not permitted to establish the jumu ah except on the authority of 
the sultan’ or the authority of one appointed by the sultan. The reason 
is that it is established through a huge gathering, and disputes may arise 
as to who is given priority and in what way regarding the av prayer 
or disputes may arise as to other matters, therefore, the order of the imām 
is necessary for regulating the affairs of the prayer. PES Ie 
Among the conditions of jumu ak is timing, Thus, it z = at x 
time of zuhr, but is not valid after this, due to the words of t e topi 
ess hi A Pu the sun has declined, lead 
(God bless him and grant him peacč), When TA 
the people in the jumu ah prayer.”* If the time has passe m fri 
he is to start the zulir prayer afresh’ and | 


ing jumu al, 
tīfāndi due to the difference between the lwo 


continue it into the zuhr prayer, 


PEELEN pee: reason is that 
Among the conditions is the khutbah bere: je not offer the 


the Prophet (God bless him and grant him peace 


Ss, a | authority: 
"By this he means khalifah or the authority over whom there 15 aoe au 
"This is the amir or the qadi or the person who delivers ths kus ene 
It is reported that Imām Malik (God bless him) permits It UP 

the two timings overlap, in his view. Al-‘Ayni, vol. 3, 51. J by al- Bukhari and Mus 
“It is gharib, however, similar traditions have been recorded by 

lim. Al-Zayla'ī, vol, 2, 195. 

"This zuhr would be prayed in the time of ‘asr then. 


( ‘ast as 


of 


I 
vol, 3 
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vali prayer without the khutbah throughout his life." Ít is deliv- 
jumuwah P the prayer after the sun has declined, as this is prescribed 
ered before h,” The imam is to deliver two khutbahs (sermons) separat- 
py the sunnat ting in between them for this is how it has come down 
ing them Upa e i he time of the Prophet (God bless him and 

he heritage (from the P 
through cace)).'* He is to deliver the sermon while standing and in 
ran "ot parificoāķāti The reason is that standing during the sermon is 
rot heritage'* Thereafter, it is a condition for this prayer, thus, 
pat taktis is recommended for it as it is for the adhān. If he delivers the 
as z while sitting or without purification it is (still) deemed valid, 
due to the attainment of the objective, except that it is considered disap- 
proved as it goes against the inherited practice and because it will create a 
separation between the sermons and the prayer (if the imam proceeds for 
performing wud’). If he confines himself to the remembrance of God, it 
is permitted according to Abū Hanifah (God bless him). The two jurists 
said that it must be remembrance at some length so that it can be called 
a khutbah. The reason is that it is khutbah that is obligatory and glorifi- 
cation alone or praise alone cannot be called a khutbah. Al-Shafi“ (God 
bless him) said that it is not permitted unless he delivers two sermons 
that conform to practice. He relies on the words of the Exalted, “Has- 
ten earnestly to the remembrance of Allah“ without qualification. It is 
reported about ‘Uthman (God be pleased with him) that he said “Praise 
be to aod and then became tounge-tied, so he descended and led the 
prayer.' 
wierd tom ema eon tt the 
ing 10 Abū Hanifah (God bless him), is three Conny for this, accord- 
WO jurists aoa alae ess him), is three besides the imam. The 
pleased vin hina) att “4 two persons besides the imam. He (God be 
Abū Yūsuf (Coe ! 3 at the correct view is that this is the opinion 
od bless him) alone. He maintains that in the dual we 


"it is 

"kiss rh by al-Bayhagi, Al-Zayla'i, vol. 2,196. 

“There are write tradition recorded by al-Bukhārī. Al-Zayla'ī, vol. 2, 196, 

"a, Vol. 2, 196, ‘ens On this point recorded by both al-Bukhārī and Muslim. AI- 

is has preceded ; rr 

Ourān 52: eded in traditions quoted earlier, Al-Zayla'i, vol. 2, 197. 

lis gharib, | 

19. owever, a similar incident became well known in books. Al-Zayla'ī 
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22 sar ee i 7 
ng (congregating) a nd mācies the Meaning 
a jurists maintain that true plurality i constituted by 
of jama‘ah, The two juris "ac well as meaning. Further, jamä'ah is kā, 
ihrecas it is plural in et E tereli, the imānt is not to be counted 
into account independently, 
among them. way before the imam has performed the rukj: 
If the people move AN women and minor children, he is to begin 
and sujūd leaving behin rt S KAS to Abū Hanifah (God bless him ) 
praying zuhr racer ot if they go away after he has opened the 
The two Jurisis FAR tumu ah prayer. Ifthey move «way after he has 
prayer, he is to offer ; ret rak‘ah and has made a prostration, he is to 
performed the f aku according to all three jurists, with Zufār (God 
continue Vid He maintains that it ts a condition, therefore, jt 
bless him) greene hat the prayer, just like timing. The two jurists argue 
must be a LAME is a condition for commencing the prayer 
U) poe i: : einen tua is not stipulated as in the case of the khutbah 
and pee letion). Abu Hanifah (God bless him) reasons that the 
aed Is held through commencement of the i i eee Ha is 
not completed unless one rak'ah 15 completed as maa i ess t en this is 
not deemed salāt, therefore, the condition must persist till its comple- 
tion as distinguished from the khutbah, the amipiengn of eren 
stipulation) will negate prayer, thus, its completion is not stipu sk ; ki 
presence of women and children is not to be taken into SSPE ecause 
jumu'ah is not held by including them and the congregation is not com- 
plete due to their presence. 
Jumu‘ah is not obligatory for the traveller or women, or the sick per- 
son, or the slave or the blind." The reason is that there is hardship for 
the traveller and so also for the sick and the blind, while the slave is busy 
in the service of his master and a woman in serving her husband. They, 
have, therefore, been granted an excuse in order to avoid hardship and 
harm. If they attend and pray with the people, they receive credit for 
the obligation of the time (zuhr), because they performed the duty and 
became like the traveller who fasts (on a journey). 
It is permitted for the traveller, the slave and the sick person to 
become an imam for the jumu‘ah prayer, Zufar (God bless him) said that 


< ‘ or 
have the meaning of gather 


a ss i < a'i, 
“The Author has not mentioned traditions in support of this. According to al-Zaylai 


there are traditions on these points recorded by Abū Dāwūd and al-Hākim. Al-Zaylā i 
vol. 2, 198—99. 
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itis not permitted as the obligation is not imposed on such a person, 
and his position ts like that of a woman or a minor. We maintain that it 
is an exemption (rukhsah), but when they attend it becomes an obliga- 
tion as we have elaborated.” As for the minor, he lacks the capacity, while 
4 woman cannot lead men in prayer, Thus, they” can hold the jumuah 
prayer as they have the legal capacity for leading prayers, therefore, they 
have a prior right of becoming followers. 

Ifa person prays zuhr at his place of abode on a 
prayer of the imām, without having a valid excuse, it is disapproved for 
him to do so, but his prayer is valid. Zufar (God bless him) said that it is 
not valid for him; the jumu'ah prayer is the primary obligation whereas 
the zuhr prayer is like its substitute. The substitute cannot be performed 
with the existence of the ability to perform the primary obligation. We 
maintain that the primary obligation is that of zuhr for everyone, This 
is the stronger view, except that each person is commanded to discharge 
it through the performance of the Jumwah prayer. The reason is that he 
is in the position of performing the zuhr obligation on his own and not 
the jumuwah prayer, because it depends upon conditions that cannot be 
fulfilled by one person alone. The obligation depends upon ability, 

[fa person decides to attend the jumu'ah congregation and he moves 
towards it when the irnām is in the process of praying, then, his zuhr 
prayer stands nullified, according to Aba Hanifah (God bless him) by 
the mere making of an effort towards it. The two jurists 
not nullified until he joins the prayer with the imam, The 
walking is not intended in itself, therefore, it cannot annul j 
is complete, but jumu'ah is a higher purpose and it does n 
he joins it). The position of this person is as if he headed towards the 
Jumi alt after the imam had completed the jumu'ah Prayer. He maintains 
that walking towards jumu‘ah is an attribute of the jumu'ah prayer, there- 
lore, it acquires the same legal position as jumu‘ah with respect to the 
annulment of zuhr, and this by way of precaution, as distinguished from 


the person walking towards it after the completion of the prayer as it is 
no longer sa'ī towards it, 


For those who are handicapped (legally) from offering the jumu'ah 
Prayer, it is disapproved that they offer zuhr as a congregation in the city 


jumu'ah, prior to the 


said that it is 
reason is that 
teven when it 
egate it (when 
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: rhe elaboration was that they get credit for the zuhr of the time. 
The travel! l 


er; the slave and the sick person. 
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s to prisoners. This is due to its interferen $i 
far as it is the congregation of all congre- 
the jumu'ah prayer), as distinguishe + f £ ot the villages as 
there is no jumu'ah obligation for nest F: ii 9 propi do so, their 
prayer is valid, due to the existence ar F e conditions o | Zubr. 

A person who joins up with the imam during jumu‘ah is to pray with 
him what he is able to catch, and is to continue to complete the jumu‘ah, 
due to the words of the Prophet (God bless him and grant him peace), 
“What you caught, you are to pray, and what you have lost, you have + 
offer as gadā.” 

[f he joins him when he is in tashahhud or when he is making a pros- 
tration of error, he is to continue to complete the jumu'ah according to 
the two jurists. Muhammad (God bless him) said that if he has prayed 
with him a major part of the second rak'ah, he is to continue to com- 
plete the jurnu'ah, but if he catches less than a rak'ah, he is to continue 
and complete zuhr. The reason is that it is jumu'ah in some respects and 
zuhr in others due to the loss of some of its conditions in his case, there- 
fore, he is to pray four in consideration of zuhr. He is to adopt the sitting 
posture after two rak'ahs under all circumstances in lieu of the jumu‘ah, 
and he is to recite in the last two in lieu of the supererogatory aspect of the 
prayer, The two jurists argue that he has caught the jumu ak prayer in this 
situation for which reason the niyyah of jumu ak is stipulated intending 
two rak'ahs. There is no basis for what he has said (they argue), because 
the two prayers are different and one cannot be built upon the tahrimah 
(intention) of the other. 


on Friday. The same applie 
with the jumu'ah prayer 1nso 


When the imam stands up on Friday, the people are to stop praying 
and speaking until he has completed the sermon (khutbah). He (God be 
pleased with him) said: This is the view according to Abū Hanifah (God 
bless him), The two jurists said that there is no harm in speaking when 
the tmam has arisen and has as yet not commenced the sermon, as well 
as when he descends and has not pronounced the takbir. The reason for 
the disapproval is due to the interference with the obligation of listening 
attentively, and in these situations there is nothing to listen to as distin- 
guished from salat (when the imam is speaking) because that becomes 


"Itis recorded by all the 


with him). AI-Zayla'ī, six sound compilations from Abū Hurayrah (God be pleased 


vol. 2, 200. 
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tended sometimes. Abu Hanifah (God bless him) relies on the words 
ofthe Prophet (God bless him and grant him peace), “When the imam 
has arisen, there is to be no prayer and no speech,’ that are not quali- 
Fed in any Way: Further, speech sometimes becomes extended b 
ure and resembles salāt (after the rising of the imam). 
When the first adhan (call for prayer) is made by the mu’adhdhin 
he people are to give up selling and buying and are to head kāti 
the jumu‘ah prayer, due to the words of the Exalted, “When the call is 
proclaimed to prayer on Friday (the Day of Assembly), hasten earnestly 
to the Remembrance of Allah, and leave off business (and traffic)” 
When the imam mounts the pulpit, he is to sit and the mu'adhdkins 
are to make the calls in front of the pulpit. This has been the inherited 
practice, and during the times of the Prophet (God bless him and grant 
him peace) it Was only this adhān that was made. It 1s, therefore, said 
that itis this call that is effective in the obligation of walking and prohi- 
bition of trade. The correct view, however, is that it is the first call that is 
taken into account, when it is made after the declining of the sun, for the 
notification of prayer is attained through it. God knows best. 


y its very 
nat 


to . 
Il is sharib and marfū'. It is 
watta’ Al-Zayla'i, vol, 2, 201. 
Qur'an 62:9 


recorded by Imam Malik (God bless him) in his al- 


“Ttis 
ecorded by the sound compilations, except Muslim. Al-Zayla‘i, vol. 2, 204. 


Chapter 24 


The Prayer of the Two ‘Ids 


He said: The prayer of ‘id is obligatory’ on the person on whom the 


‘amu‘ah prayer is obligatory. It is stated in al-Jāmi" al-Saghir that if two 
“ds fall on the same day (that is jumu ah and one of the two "īds), then, 
the first is a sunnah, while the second is an obligation, and none of them 
sto be given up.” He said: This is an explicit statement about its being 
a sunnah. The first statement indicates obligation (wujub), which is nar- 
rated from Abū Hanifah (God bless him). The reason underlying the first 
is persistent performance by the Prophet (God bless him and grant him 
peace).* The basis for the second are the words of the Prophet (God bless 
him and grant him peace) in a tradition about a villager following his 
question, “Am I under an obligation for something else besides these?” 
He replied, "No, unless it is voluntary.’ The first view is the correct view, 


and terming it a sunnah means that its obligation has been established 
through the Sunnah. 


On the day of ‘id al-fitr, it is recommended that each person before 
going to the place of prayer should eat something, bathe, brush his teeth 
(miswak) and use perfume, due to the narration that “the Prophet (God 
Y "Most Hanafi jurists consider it obligatory (wājib). It is stated by some that it is fard 
=e (a definitive communal obligation). Al-Sarakhsi (God bless him) has stated that 
is 4 sunnah. This is explained through the issue of the two ‘ids below. 
ry S statement in al-Jāmi" al-Saghir shows that it is a sunnah. The fact that it is not 
given up shows that it is a sunnah mu akkadah, and giving it up is a bid'ah that 
econ to a neglect of a sym 

fra (God bless 


bol of Islam. The Author, however, prefers the view of 
him) stated in the rule to the effect that it is wājib. 
4] 'S 1s well known, Al-Zayla'ī, vol. 2, 208. 
tis record 
"1, 208, 


ed by al-Bukhari and Muslim under the heading of Imam. Al-Zaylaī, 
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218 o eat on the day of ‘td al-fitr before 


rant him pe ne tē bathe for both ‘id celebrationg”s 
oing t0 ae f or eregation therefore Kūks prescribed that One 
A day O i? 3 the case of jumu ah. He 1s wo put on his best 
bathe and use per ie (God bless him and grant him peace) had 4 
clothes because MC ool that he used to wear on the ‘tds. 
cloak made of z pst? h of fitr to enrich the poor person so that his 
eis to pa 
a is free for pan rds the place of prayer without pronouncing the 
ne ears o Abū Hanīfah (God bless him), on the way to the 
takbīr, 


plāce of ere the two jurists, he is to pronounce the takbir, in the 
Accor 


j Aba Hanifah) argues that the original 
light abies ee serene (keep it silent). The shar‘ (text) ac 
a i enn | a he case of adhd for it is the day of takbīr, but the day of 
piris nO} a per supererogatory prayers at the place of prayer before 
Gd ayes The reason is that the Prophet (God bless him and grant him 

ace) did not do so despite his eagerness for prayer. Thereafter, it is said 
hat the disapproval is specific to the place of prayer. It is also said that it 
is meant for it and for other places, being general, because the Prophet 
(God bless him and grant him peace) did not do so. mem, 
The prayer becomes lawful with the rising of the sun and its timing 
extends up to the declining of the sun. When the sun declines, its time 
is over, The reason is that “the Prophet (God bless him and grant him 
peace) used to offer the fd prayer when the sun was at the height of a 
spear or two spears. When they gave testimony of sighting the moon after 
the declining of the sun,’ he ordered that the people go out to the place 
of prayer the next day." 


‘m and g 
si lace of pra 


‘There are two traditions here. The first is recorded by al-Bukhārī in his Sahih, while 
the second is recorded by al-Tirmidhi, Al-Zayla'ī, vol, 2, 208. ad rā 

"lt is gharīb. A similar tradition is recorded by al-Bayhagī through al-Shāfiī (Go 
bless him). Al-Zayla'ī, vol. 2, 209. 

‘Al-Zayla'l says that he could not find a tradition to support this, however al- 
trikus has recorded a tradition that supports the view of the two jurists. Al-Zaylah 
vol. 2, 209, 


Bie: r be 
mt is recorded by all the six sound compilations, Al-Zayla‘i, vol. 2, 210. 
That is, close to sunset, 


"It is recorded by Aba Dāwūd, āl-Nasā'ī and Ibn Majah. Al-Zayla‘, vol. 2, 211. 
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rakbīr, once f ee times after this. He is then to 
vecite the Fātihah and another sūrah and pronounce a takbīr with which 
he goes into rukū . Thereafter he is to commence the second rak‘ah with 
recitation. He 15 then to pronounce the takbir three times and with the 
fourth takbīr he is to go into rukū. This is based on the statement of Ibn 
Mastūd (God be pleased with him) and that is our opinion as well." Ibn 
abbas (God be pleased with him) said that he is to pronounce a takbir in 
the first rak'ah for the opening and five thereafter. In the second rak'ah, 
heisto pronounce five takbīrs and then recite. In one narration it is stated 
that he is to pronounce five takbirs. The general practice today is accord- 
ing to the opinion of Ibn ‘Abbas (God be pleased with him), because of 
the order of the Caliphs who are his descendants." As for the madhhab 
(the opinion of the school) it is the first statement. The reason is that 
takbir is the raising of the hands contrary to the accustomed practice and 
adopting the minimum number is better, Further, the takbirs are sym- 
bols of the din being pronounced aloud, therefore, the rule for them is 
the plural. In the first rak‘ah, it is essential to link them with the opening 
takbīr due to its strength with respect to obligation and precedence. In the 
second rak'ah, it is only the takbir of the rukū' that is found, therefore, it 
is essential to merge them with it. Al-Shāfi'ī (God bless him) adopted the 
statement of Ibn Abbas (God be pleased with him), except that he reck- 
oned all the reported takbirs as additional, making out the total number 
of takbirs to be fifteen or sixteen. 

He said: He is to raise his hands in the takbirs of īd, and by that he 
means the takbirs other than the takbirs of rukū* due to the words of the 
Prophet (God bless him and grant him peace), “The hands are not to be 
raised except on seven occasions? and among all of these he mentioned 


or 
4: C recorded by ‘Abd al-Razzāg. Al-Zaylaī, vol. 2, 213, 
Zayka" cece mean that the khalifah can issue directives about the 'ibādāt. Al- 
bē) ste gi i e people followed the opinion of Ibn ‘Abbas (God be pleased with 
bless him), whe, NM passed on to his descendants. Accordingly, Abū Yūsuf (God 
Ibn 'Abbās Ged jā uti to Baghdād, led the prayers pronouncing the takbīrs upheld by 
im to do so Mink pleased with both). Hārūn al-Rashid prayed with him and ordered 
that there is no a pe (God bless him) has related accordingly, and al-Zayla'ī says 
mitted from th, a ollowing such a directive, because the view was originally trans- 
follows its o ©mpanions (God be pleased with them). Despite this, the school 
ak: established rule. The Author states this expressly. 


is h S A g 
as Preceded in the description of prayer. Al-Zayla'ī, vol. 1, 389-90. 
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f ke two ‘ids. I is narrated from Abū Yūsuf (God be pleased 
the ore re the hands are not to be raised, however, the Proof against 
with him 


sion we have related. 

him is the use the prayer he is to deliver two sermons (khutbahs) 
atrīt Sy eta transmission has laid this down." In these he | 
The upi people about the sadagat al-fitr and its rules, because 

ba pub prescribed for this purpose, , i 
$ on who has lost the prayer with ihe imam fs not to offer it ag 
A pers sea prayer of this description will not attain nearness to God 
a atte associated conditions that the individual cannot bring 

t 


about. 
a If the moon is concealed in the clouds, but the people later testify 
before the imām that they sighted the moon after the declining of the 
sun, the ‘id prayer is to be offered the next (second) day. The reason js 
that this delay is due to an excuse, and a tradition is recorded with respect 
to it.” 

If an obstacle arises that prevents the offering of the prayer on the 
second day, he is not to offer it after this. The original rule for it is that 
it is not offered as qada’ like the jumu ‘ah prayer, however, we gave it üp 
due to the tradition, which lays down delaying it due to an excuse till the 
second day. 


It is recommended that on the day of adhā one should bathe and use 
perfume, due to what we have stated, and he is to delay eating till he is 
free of the prayer. This is based on the report that “the Prophet (God 
bless him and grant him peace) did not eat on the day of sacrifice until 
he returned and ate from his sacrifice.”"* 


He is to walk towards the place of prayer pronouncing the takbir, 
because “the Prophet (God bless him and grant him peace) used to pro- 
nounce the takbir on the way,” 


‘There are traditions on this recorded by al-Bukhari and Muslim from Nāf' from 
Ibn Umar (God be pleased with them). Al-Zayla'i, vol. 2, 220. 

“He refers to the tradition that has preceded recently in which there 1s a reference to 
the sighting of the moon. It has been recorded by Ibn Majah. Al-Zaylaī, vol. 2, 221. 
ila recorded by al-Tirmidhī, Ibn Mājah, Ibn Hibbān and al-Hākim. Al- 

h VOL 2, 221, 


“This is gharib. Al-Zayla'i says that he did not find it. Al-Zayla'ī, vol. 2, 221—22- 


T 


He is to offer two raktahs like ‘td al-fitr. This is how it has been trans- 


ab 

ett the prayer, he (the imam) is to deliver two sermons (khutbahs), 

rhe reason js that the Prophet (God bless him and grant him peace) did 
s qn these he is to inform the people about the sacrifice and the takbīr 

A I The reason is that this is the legal requirement of the time and 

rr khutbah has been prescribed for such instruction. 


if there is an obstacle that prevents prayer on the day of adha, it is 
to be offered the next day or the day after it. It is not to be offered after 
hat? The reason is that the prayer is defined by time, the time of sac- 
rifice, It 15, therefore, restricted by the number of its days. It is sinful to 
delay it without valid cause due to its opposition to what is transmitted, 


The stay at ‘Arafah that the people practice amounts to nothing 
legally. This is when the people gather on the day of ‘Arafah on certain 
locations attempting to imitate those who stayed at ‘Arafah. The reason 
is that the stay at Arafah is a particular worship at a particular location. 
What is besides this does not amount to worship, as do the other rituals, 


24.1 THE TAKBĪRS OF TASHRIQ 


The takbīr of tashriq™ is to be commenced after the fajr prayer on the 
day of ‘Arafah and is to be ended after the asr prayer on the day of sac- 
rifice. This is the rule according to Abū Hanīfah (God bless him). The 
two jurists said that it is to end after the asr prayer on the last of the days 


ee 
"Al-Zayla'i says that if he means by it the number above, then, what al-Bukhari has 
recorded supports him. Al-Zaylaī, vol. 2, 222, 


“A number of traditions in support have preceded with respect to the khutbah of ‘id. 

A-Zaylatī, vol. 2, 223, 

him ER says that the transmission from the Prophet (God bless him and grant 

Pa peace is only about the tenth day of Dhi '1-Hajj, and nothing besides that has been 
entioned in the traditions. Al-Zaylaī, vol. 2, 222. 

ra er ew to the glistening of meat when it is spread around in sunlight for 
, te 4 e days have been called the days of tashrīg, because sacrificial meat used to 

nines nition tt at Minā. It is also said that the word is used because the animals are 

tashriq is the i the sun is shining brightly, that is, after sunrise. It is further said that 

of sacrifice id prayer, because it is offered at the time of the ishrag of the sun. The days 

Haj. The aah three and so are the days of tashrīg, extended to four up to the 13th of 

uthor says below that the word tashriq means takbir. 
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of disagreement ae the Compan. 
! "The two jurists adopted the stateme 
ions (God be pleased wi tī, adopting the maximum as that is kā 
of Alī (God be pleas -aters of Worship: He (Abu Hanifah) adopted the 
precaution oe hast adopting the minimum as pronouncing the 
statement 3 < bid'ah (innovation).™ The takbir is to say Once: Allāhu 
takbit pie S Akas lā ilāha illa 'Ilāhu wa Ilāhu Akbar, Allāhu Akbar wa 
Kert Šad This is what 15 ee from Ibrahim Khalil Allah (God 
in im peace).” 
kā hieraa pr after the obligatory prayers by those who 
a g nas in cities, and in recommended congregations, according to 
Abū Hanifah (God bless him). It is not prescribed for groups of women 
hon P is no man with them nor is it prescribed for groups of tray- 
ellers when there is no resident with them. The two jurists said that it 
ibed for all those who have offered the prescribed obligatory 
as the takbirs are dependent upon the obligatory prayers. Abi 
bless him) relies on what we have related earlier. The word 
This is how it has been transmitted from al-Khalil 
). Further, pronouncing the takbir aloud is 
has Jaid it down with the fulfilment 
atory upon women when they 


of tashriq: The issue is a matter 


is prescr 
prayers, 
Hanifah (God 
tashrīg means takbir. 
ibn Ahmad (a leading linguist 
against the Sunnah. The shar‘ (text) 
of these conditions. It is, however, oblig | 2 
are following men and upon travellers when they are following a resi- 
dent, by way of subordination. (Abu Yusuf) Ya‘qub (God bless him) said 
that I led them (travellers) in the maghrib prayers on the day of ‘Arafah 
and I forgot to pronounce the takbir so Abū Hanifah pronounced it. This 
indicates that even if the imām gives up the takbīr, the follower is not to 
do so. The reason is that it is not performed within the tahrīmah of the 
prayer, therefore, it is not essential that the imam be present, though it 1s 


recommended. 


“The tradition of ‘Ali (God be pleased with him) is recorded by Ibn Abi Shayba 
is also recorded by Muhammad ibn al-Hasan al-Shaybani (God bless him) in his 
al-Athar. Al-Zayla'ī, vol. 2, 222-23, 

Al-Zayla'ī says that he did not find it reported from him, 
from Ibn Mas'ūd (God bless him), as has preceded, and record 


Al-Zayla'ī, vol. 2, 224. 


>, * d 
however, It 15 reporte 


ed by Ibn Abi Shayba. 


Chapter 25 


The Eclipse Prayer 


He said: When the sun is eclipsed, the imam is to lead the eople j 
two rak'ahs of prayer in the form of supererogatory prayers “aah ‘os 
rukū' in each rak'ah. Al-Shāfi ī (God bless him) said that thers are to be 
two rukū's. He relies on what was related by ‘A'ishah (God be hates 
with her).' We rely upon the narration of Samurah ibn ‘Umar (God be 
pleased with him).* The state (of the Prophet (God bless him and rant 
him peace) during prayer) was more evident to men due to their nas 
ness (to him). Consequently, the narration of Samurah ibn ‘Umar (God 
be pleased with him) will be preferred. 

The recitation in both rak‘ahs is to be lengthy and it is to be inaudi- 
ble, according to Abū Hanifah (God bless him). The two jurists said that 
itis to be audible. An opinion like that of Abū Hanifah (God bless him) is 
related from Muhammad (God bless him), As for the lengthy recitation 
itis an elaboration of what is better (and is not an obligation). He ean 
shorten the prayer if he likes, because the established practice is to cover 
the entire time (of the eclipse) in prayer and supplication. If he makes 
w shorter (the prayer for instance), he is to lengthen the other (suppli- 
Pý klāta a inaudible and audible recitation, the two jurists rely upon 
8 2 D A ishah (God be pleased with her) that the Prophet (God 
sinc grant him peace) recited audibly.* Abū Hanīfah (God bless 

les upon the reports of Ibn ‘Abbas and Samurah ibn Jundub (God 


Wis rec 
; ie a ded by all the six sound compilations. Al-Zayla"ī, vol. 2, 225. 
with them) 4, says that he did not find it reported from Ibn "Umar (God be pleased 
them) » Dut he did find it reported from Ibn ‘Amr ibn al-‘As (God be pleased with 
"Al-Zaylatī, vol. 2, 227, " 


"Iti 
Tēcorded by al-Bukhārī and Muslim. Al-Zayal'i, vol. 2, 232. 
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them). The preference has preceded earlier. How could 
audibly when ‘+ was a daytime prayers which is inaudible, 

| it till the sun becomes bright 
Gad bless him and grant him 


be pleased with 
ke the supplication after 
then, turn towards God ir 


he have recited 
He is to ma ine 
again, due to the wards of the Prop et 
peace) “yhen you see such frightening t ings, 
supplication.” aan 
The sunnah for supplications 15 
The imam who leads the prayer 15 to 
jumu'al prayer If he is not present t 
order to avoid fitnah. 
There is no congregat 
culty of assembling a cong 
fitnah. Each person js to pray 
(God bless him and grant him peace), 
occurrences, seek solace in prayer.” 
There is no khutbah in eclipses, 4s NO 


that they come after prayer (salāt), 
be the imām who leads them in the 
he people are to pray individually in 


pse of the moon, due to the diffi- 
regation at night or due to the apprehension of 
individually due to the words of the Prophet 
“When you see such alarming 


jon in the ecli 


ne has been transmitted.” 


— S M 
‘The tradition of Ibn ‘Abbas (God be pleased with both) is recorded by Ahmad 


(God bless him) in his Musnad. The tradition of Samurah (God be pleased with him) ís 


a by the compilers of the four Sunan. Al-Zayla‘i, vol. 2, 233-34 
Īt is gharib in this version, but there is a tradition from Abu Musa al-Asharī 


ir tes LWO Sahihs that conveys the same meaning. Al-Zaylaʻi, vol. 2, 235- 
a H a a Vēža however, both al-Bukhārī and Muslim have recorded 
m is : , = 5 F } 
Zayla'ī, vol. 2, 235-36. (God be pleased with her) that gives a similar meaning: 
’This is not correct, accordi 
, rding to al-Zayla'ī, as there i ee 
that does mention a khutbah. AJ-Zayla'ī, zt Rē ere is a tradition In [DC 


two Saltils 


| 





Chapter 26 


The Seeking of Rain 


(God bless him) said that t i ; 
ei’ Thus, the people pray individualIy i & 
permitted. Istisqā’ is essentially supplication and the seekin aril it ts 
ness, due tO the words of the Exalted, “Saying: Ask forgiv ‘ap At orgive- 
d; for He is Oft-F orgiving, The Messenger of God (God V LES 
offered istisgā', but (accompanying) nae kas 


Aba Hanifah 
a congregatio 


Lor 
and grant him peace) 


reported from him.” 
The two jurists said the imam is to lead in a prayer of two rak'ahs, 
$; 


due to the report that “the Prophet i . 
sa two rak‘ahs in it similar ugh cic hae kā oot arr 
n ‘Abbas (God be pleased with him).* We would Ši baits ty Ka 
ae KAENA it the next time, therefore, it toed not rr oo 
he „In Kitab al-Asl, only the opinion of Muhammad | ech 
pendently): 1ammad is recorded 
He is to recite aloud in it, on the ī 

to deli 7 On| analogy of the fd pra i 
ar sermon, on the basis of what related about the Prophet 
and grant him peace) that he delivered a sermon shis 


sermon is to be lik 
e the sermon į i 
>< for ‘id according to Muhammad (God 
ae 71:10 
-Zaylaʻi sa 
ys that the offeri pee 
fe was NO prayer i ering of istisgā' is established i 
recorded by si mike is not correct. The tradition in which fake fi zp RR mee 
‘is obvious m ea Muslim. Al-Zaylaf, vol. 2, 238 SESE: ls celti are 
att hee Oe. 
e people follow the opinion of the two jurists on this i d 
issue an 


Not that of the Ima 
Imam (G 
4 od bless him 
x 5 recorded by bless his) 


It is rec 
aa voka any 


the 


the i 
T A the four Sunan. Al-Zayla'ī, vol. 2, 239 
in his Sunan. lt has also been recorded by others. Al- 
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bless him). According to Abū Yusuf (God bless him) it Is to be a single 
sermon, According to Aba Hanifah (God bless him), there 15 to be no 
sermon as that is dependent upon a congregation and there is no congre- 
gation in this case, in his view. PA 

He is to face the qiblah in his supplication, due to the report that 
“the Prophet (God bless him and grant him peace) faced the giblah and 
turned his cloak (inside out).”* He is to turn his cloak inside out, due to 
what we have related.” He said: This is the opinion of Muhammad (God 
bless him). As for Abū Hanifah (God bless him), he said that he is not 
to turn his cloak for he is making a supplication, which is to be like all 
other supplications, while what bas been related was by way of an omen 
of optimism. The people are not to turn their cloaks, because it has not 
been related that he commanded them to do so. 

The people of the Dhimmah are not to attend the istisqa’,” because 
this prayer is for the descent of mercy and what descends on them is curse, 


i — BV 
"This has preceded as part of a tradition mentioned. It is recorded by all the six 
sound compilations, Al-Zayla‘i, vol, 2, 242. 
"The tradition above, 


"If they can join, they can do so only according to Abū Hanifah’s opinion. 





Chapter 27 


prayer in a state of Fear 


When fear becomes intense, the imam is to divide the people into two 
groups with one group facing the enemy and another behind it. He is 
to lead the second group in praying one rak'ah and two prostrations, 
When he raises his head from the second prostration, this group pro- 
ceeds to face the enemy, while the other group moves into their place. 
He leads this group in one rak‘ah and two prostrations along with the 
tashahhud and then offers the salutation. This group does not offer the 
salutation and goes on to face the enemy. The earlier group then comes 
and offers one rak‘ah and two prostrations by themselves without recita- 
tion, as they had joined the prayer from the beginning. They pray the 
tashahhud, offer the salutation and go on to face the enemy. The other 
group comes and prays a rak‘ah with two prostrations with recitation, 
as they were the ones who joined the prayer later. They offer the tashah- 
hud and make the salutation. The basis for this is the narration of Ibn 
Mas'tid (God be pleased with him) that the Prophet (God bless him and 
grant him peace) offered the prayer of fear in the manner that we have 
described. Abū Yūsuf (God bless him) denies the legal requirement of 


re a in our times, however, the proof against him is what we have 
tated, 


He said: 


lf the imam is a resident, he is to lead the first group in two 
rak'ahis and 


the other group in two rak'ahs, on the basis of the report that 


‘All this jx ree — À 

ithe eoleg by Abū Dāwūd in his Sunan. Al-Zaylaʻi, vol. 2, 243. 
Of acts that, i + tradition just mentioned. The reason is that praying in this way consists 
» BO against the prescribed prayer, Al-Zayla"ī, vol, 2, 244. 
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“the Prophet (God bless him and pas has peace) prayed zuhr with two 
roups offering two rak'alis with each. ca 
groups of the maghrib prayer, he is to lead the first grou 
at athe second in one rak'ah. The reason is that splittin 
Lehre wo halves is not possible, thus, he allocates two t 
rakta an the basis of coming first. | 
gone are not to engage in combat in the state of prayer, If they do 
Y: ibn is nullified. The reason ìs iek the Prophet (God bless him 
and grant him peace) gave Up four rak'ahs on the Day of Khandag (Battle 
of the Trenches).* If performance was permitted along with combat he 
done 50. 
vajā real ae fear intensifies, they are to pray individually while rig. 
ing, making indications for rukū' and sujūd facing any direction that 
they like, if they are unable to face the giblah, due to the words of the 
Exalted, “If you fear (an enemy), pray ON foot, or riding.” The facing of 
the giblah is dropped due to necessity. It is narrated from Muhammad 
(God bless him) that they are to pray in a congregation, but this is not 
correct due to the lack of the unity ol location. 


P in two 
pa single 
O the first 


It ls recorded by Muslim. Another tradition in the same meaning 1s recor y 
Abū Dawid, Al-Zayla'ī, vol. 2, 245-46. 


=} - la'l, vol. 
‘This tradition has preceded in the topic of gadā” for Jost prayers. See al-Zay 
2, 164. 


‘Qur'an 2:239 








Chapter 28 


funerals (Janā iz) 


When a person is close to death, he is to be made to lie on his right side 
facing the giblak on the analogy of how he is placed in the grave, as he is 
about to depart. The preferred view in our lands’ is that he is to be made 
to lie on his back as that makes it easy for the passing away of the spirit, 
The first, however, is the sunnah.’ He is to be prompted to pronounce 
the shahadah twice, due to the words of the Prophet (God bless him and 
grant him peace), "Prompt your dead to pronounce the shahadah, lā ilaha 
illa 'llāh”"* The meaning here is: those near death. 

When he dies, his jaw is to be tied and his eyes are to be closed. This 


isthe inherited practice, it makes him look decent, and is to be done for 
this purpose. 


28.1 BATHING THE DECEASED 


When they decide to bathe him,’ they are to place him on a cot so that 


the water can flow down through it, and they should place a piece of 
cloth over his private parts for meeting the obligation of covering. It is 
sufficient here to cover the genitals (‘awrah ghalizah) alone. This is the 


Stas LE 
ee i$, Mā Warā' al-Nahr (Transoxiana), 
Ei “Zayla'i says that he did not find a tradition to support this, but it is close to a 
a zena by al-Bukhārī and Muslim. Al-Zaylaf, vol, 2, 249. 
ca MEEA from several Companions (God be pleased with them). The version 
ilātiona ¢ šā al-Khudri (God be pleased with him) is recorded by the sound com- 
bene rr: al-Bukhari. Another version is recorded from Abū Hurayrah (God be 
N th him) by Muslim. Al-Zayla'ī, vol. 2, 253. 
ķi '€ Words used are “wash him” 
isan obligation under all circumstances. 
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sound view based on ease, His (other) clothes are to be taken off so as 
enable cleansing. He is to be subjected to minor ablution (wudū') extlna 
ing gargling and the drawing of water into the nostrils (madmadah and 
istinshāg), because ablution is a sunnah for bathing, except that it is dif: 
ficult to extract the water out of him, therefore, the two (madmadah ‘id 
istinshāg) are given up. Thereafter, they are to pour water over him in the 
same way as done when alive. 


Incense is to be burned under the cot an odd number of times inso- 
far as this involves respect for the deceased. An odd number is specified 
due to the words of the Prophet, "God is witr and loves the witr (odd 
number). 

The water used is boiled with sidr (Christ's thorn, lotus) or with salt- 
wort (ushnan) to enhance cleansing, If this is not done, then, it should 


be done with pure water so as to attain the prime objective (of cleansing), 

His head and beard are to be washed with marshmallow’ so that they 
become very clean. 

Thereafter, the deceased is made to lie on the left side and is bathed 
with water and sidr ensuring that the water reaches the parts in contact 
with the cot. He is then to be turned on his right side and bathed ensur- 
ing that the water reaches the parts in contact with the cot. The reason is 
that the sunnah is to begin with the right. He is then made to sit with the 
person bathing him making him recline against him, and he is to rub his 
stomach lightly, in order to prevent the soiling of the shroud. If some- 
thing comes out, it is to be washed away. The bath, however, is not to 
be repeated nor is the ablution. The reason is that bathing is ascertained 
from the texts and this has been done once. His body is then to be dried 
with a cloth so as not to wet the shroud, He, that is the deceased, is then 
to be placed in his shrouds with the application of balm on his head and 
beard and camphor on his forehead (the part with which he performs 


d with them). One ver- 


eal AAS Torino BCR E anions lease 
“It js related from a number of Companions (God be ple ene aIBakhārī and 


sion from Abū Hurayrah (God be pleased with him) is recor 
Muslim. Al-Zayla ī, vol. 2, 255. 

7|f these views are not based upon traditions, then, it sl 
that attain effective cleanliness, 

“There is a tradition from 'Ā'ishah (God be pleased with her) 
recorded by the sound compilations. It has preceded under the discuss 
Al-Zaylaī, vol. 1, 341; vol. 2, 257. 


jauld be possible to use things 


which has been 
jon of WHat, 
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rostration ). The Ce B tājā tithe applicat ion of perfume is a sunnah 
and the limbs used in prostralion deserve this more due to their esteem, 
The hair and beard of the deceased are not to be combed nor ana 
the nails and hair vs be clipped, due to the words of ‘A’ishah (God be 

leased with her), “Why do you stretch the forelock of your deceased?” 
The reason 1s that these things are for adornment and the deceased is 
now free of them. In the case of the living it amounts to cleansing for 
removing the accumulation of filth under them, in which case it is similar 
to circumcision. 


28.2 THe SHROUD 


The sunnah is to enshroud a man in three cloths: the Wrapper (izar), 
the top covering (gamīs) and the outer wrapper (lifāfah), on the basis 
of the report that the Prophet (God bless him and grant him peace) was 
enshrouded in three white cloths from Sahuliyyah.’ The reason is that 
this is what a man usually wears during his life, therefore, he should do so 
after his death too. If they restrict this to two cloths, it is valid, and these 
two cloths will be the loin cloth and the wrapper. This is the shroud of 
sufficiency due to the statement of Abū Bakr (God be pleased with him): 
“Wash these two cloths of mine and enshroud me in them” The reason 
is that this is the minimum dress of the living. The izār is from the head 
to the feet, and so is the lifafah, while the gamis extends from the base of 
the neck up to the feet, 

_ When they intend to wrap the shroud, they are to begin with his left 
side, wrapping around it, and then around his right side, as is done in 
aj ai a living. The way to lay out the cloths is to first spread the 
kā i s en ki spread the izār Over it, The gamīs is then to be put 
Mad aka and he is to be laid out on the izār. Thereafter, the izār 
: Pped around him from the left side followed by the right side. The 

me is thereafter done with the lifafah. 
ni ao fear that the shroud will loosen up, away from his body, they 
it with a strip of cloth, so as to prevent uncovering. 


"It is 
her) Ay recorded by all the six sound compilations from ‘A’ishah (God be pleased with 
My t Zaylatī, Vol, 2, 260. 
l 
"1$ rēcorded by Imām Ahmad ibn Hanbal (God bless him) in Kitāb al-Zuhd. Al- 


#1; vol, 2, 262 


-A 
t-- 


A woman is wrapped in a shroud of five cloths: dir‘ (chemise 
(inner wrapper), Khimar (veil), lifāfah (outer wrapper), and a 
cloth wrapped over her breasts. This i based on the tradition of Umm 
‘Atiyyah that “the Prophet (God bless him and grant him peace) ga, 
the women, who bathed his daughter, five cloths." The reason Et e 
she moves around in these during her life, so also after her death, The at 
after, this is the elaboration of her shroud according to the sunnah, If th e- 
restrict themselves to three cloths, it is valid. These are two cloths tr 
veil, and this is the shroud of sufficiency. a 

Less than this is disapproved. In the case of a man, it is disapproy 
to limit the shroud to one cloth, except in the case of Necessity, The r ed 
son is that Mus'ab ibn ‘Umayr, when he became a shahid, was vas x 
in a single cloth. This is the shroud of necessity. Pe 

A woman is to be made to wear the dir’ (chemise) first. Her Kate è 
then to be placed in two plaits upon her chest over the chemise, The nc 
is placed over these, followed by the izār under the lifāfah. 

He said: The shrouds are to be treated, an odd number of times 
with incense before placing the deceased in them. The reason is that the 
Prophet (God bless him and grant him peace) directed that the shroud 
of his daughter be treated with incense an odd number of times. Treat- 
ing with incense means applying perfume. When they are free from the 
wrapping of the shroud, they are to pray over the deceased as that is a 
definitive obligation (farīdah). 


U IZār 
Piece of 


28.3 PRAYER OVER THE DECEASED 


The highest priority for praying over the deceased belongs to the sultān, 
if he is present. The reason is that he is given precedence to avoid degrad- 
ing him. If he is not present, then the gādī is to pray over the deceased, 
for he is the possessor of authority (in that jurisdiction after the sultan), 
If the gādī is not present either, then it is recommended that the imam 
of the locality be given precedence, because the deceased accepted his 
imamah during his lifetime. 
Thereafter, the wali is to be given precedence, and the awliya’ receive 
precedence in the order mentioned for marriage (nikah). If a perso 


| vit is gharīb with this chain, however, Abū Dāwūd has recorded a different chain 
giving the same meaning. Al-Zayla'i, vol. 2, 263. 
*Itis recorded in the sound compilations. Al-Zayla’i, vol. 2, 264. 
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n the wall and the sultān pray over the deceased, the wali has 
ef kt to repeat the prayer, that is, if he wishes, due to the fact men- 
| i us about the right of the awliya’. 

she walt has prayed (over the deceased), no one else has the right 
„this to pray (over the deceased), The reason is that the obliga- 
on has been performed by one having precedence, and supererogatory 
we over the deceased is not lawful, It is for this reason that we see 
a the people relinquished prayer over the grave of the Prophet (God 
pless him and grant him peace) even though he is still in the same state 
in which he was placed there, 

ifthe deceased has been buried without prayer over him, the prayer 
offered over his grave. The basis is that the Prophet (God bless him 
ind grant him peace) prayed over the grave of a woman from the Ansar." 
The prayer is to be offered (over the grave) before decay sets in. The 
acknowledged method of knowing this is predominant conviction. This 
is the sound view due to difference in state, time and place. 

The prayer is offered by pronouncing a takbir followed by praise of 
God, This is followed by a takbir after which prayers and blessings are 
to be read for the Prophet (God bless him and grant him peace). There- 
after, a takbir is pronounced followed by supplications for himself, for 
the deceased and for the Muslims in general. After this a fourth takbir 
A St kā me the salutation is made, The basis is that the Prophet 
ah offered ( nd K him peace) pronounced four takbirs in the last 

feta, at a funeral), This abrogates the precedents before it, 
vaca Outer ieee five takbirs, the follower is not to do like- 
nend cea the tents = a) disagreeing. The reason is that it stands 
for the salutation of iy of what we have related. The follower is to wait 
vei The aking site pet in one narration, and this is the preferred 
forthe deceased and PP its is essentially the seeking of forgiveness 
lowed by ween sian eginning is to be made with glorification, fol- 
Heisnotto see, a s ze supplications according to the sunnah,” 

im precedence 4 F ess for a minor, rather he is to say: O Lord, grant 
nd make him a means of recompense and blessings for 

vs rēcorded b 
šo Uis related fro 


"from fbn ‘Abb 
j al- Hakim, al-B 


Yin Hibbān in his Sahih. Al-Zayla'ī, vol. 2, 265. 
a number of Companions (God be pleased with them). One ver- 


aoa be pleased with both) has been recorded with different chains 
yhaqi and others, Al-Zayla‘, vol. 2, 267, 


by Abū Dawid and al-Nasā'ī. Al-Zayla‘, vol. 2. 272. 
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rec 
tce of 

nd let him be a sot 
us a 


` accepted- nam has pronounced a takbir or two, is 
mendation |5 2" after the inā” 


he the next takā 
NES z imam pronounces ir 
A person uae ny takbir eri to Aba Hanifah and Muhammad 

o r 

not to pron 


pseguent to his orn uf (God bless him) said that he is to Pro- 
subs ), A u 
«5 them 
(God bless 


because the first takbīr is for the Open. 
ives, . Ta : 
takbīr when he def) enters through it. The two Jurists Main- 
noun’: K yerson COMUNE la n lace of one rak'ah, and one coming late 
ing, and ps takbir stands lost for that stands abrogated (thoy 
ra aR at Ps = | 
tain sa begin with what aba '6 [fa person is present from the Start, 
. O Pa | i 
et in the earlier spoke takbir with the imam, J is not ri ka for the 
but has not ote for he is like a person who caught the prayey 
4 by agree ’ 
next takbīr, | 
i oman is t 
(on time). son who prays over a man ae a eeu 
He said; The ws because that is the location o 4 | > and 
LATE a ing clos s an in 
nie a of faith shines. Standing meet sist erie 
it is in it that des due to his faith. According to Abu et ery rs 
(hat intercession klēs man, he is to stand ìn front of t kā oe in C 
him), in the case fae is to stand in front of the middle. e pe cts 
case of a womal’ d with him) did so saying that it is a sunnah,” We 
Anas (God be please’ wit! n is that the body of the deceased woman 
; interpretatio Aa) 
would say: be fut sheet over the bier), therefore, he stood between 
was not covere Ap 
her and the people. deceased while mounted (on their riding ani- 
e | 
If they pray Over a on the basis ofan analogy, because the prayeris 
mals) their prayer 1s vall According to istihsan, their prayer is not GA 
EST ESTP ee aspect due to the existence of the tahrīma | 
because it is salāt from one pē eplect this prayer with 
Soe i tion, it 1s not proper to neg 
Thus, as a rule of precaution, 
out a lawful excuse. 


i, and he 
. an i ight of the wali, and 
The basis is that precedence in pr ay UR s ba ë another. In some 
possesses its nullification by granting prane pne making a call for the 
manuscripts, it is stated that there is no harm in 


ne te “on with the 
e tradition wit 
lt has been related with a complete chain ogee = sl oa 
complete chain has been recorded by Abū Dāwūd. y. 


íi- 4. 
-* -7a la l; vol. 2, 2) 
“It is recorded by Abū Dawid, al-Tirmidhi and Ibn Majah. Al-Zay 
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(adhan), that 1s, notification of commence 
prayer information by one to others that they m 
ing 

claim. rayer over the deceased is not to be held within the co 
| The rāti due to the words of the Prophet (God bless him a 

tional m ), “A person who prays over the deceased within the 

him P ier oward he The reason is that the mosque is erected 

recelves eis prescribed obligatory prayers, and it also entails the soil- 

eye mosque. There is, however, disag 

Í 


reement among the jurists 
(Mashā'ikh, God bless them), when the prayer is held outside (the com- 
pound) of the mosque. 


If a child cried after birth (and then died), it is to be given a name, 
a bath, and is to be prayed over, due to the words of the Prophet (God 
bless him and grant him peace), “When the child cries after birth, it is to 
be prayed over, but it is not to be prayed over if it does not cry. ' The 
basis is that crying is an evidence of life, which realises for it the right to 
avail of the sunnah for the deceased. 

If the child does not cry (at birth and 
piece of cloth, as a mark of respect for a h 
prayed over, due to what we have related I 
to texts other than the Zahir al-Riwayah, 

If a minor is made captive along wi 
ents and dies, he is not to be prayed 
to the parents, unless he acknowled 


ment, which is the giv- 
ay Come and make their 


ngrega- 
nd grant 
mosque 
for the 


dies), it is to be wrapped in a 
uman being, but it is not to be 
t is to be given a bath according 
and that is the selected view, 
th one of his (non-Muslim) par- 
over, as he takes the rule applied 
Ses Conversion to Islam while pos- 
istthsān. And, if one O 
the best of his parents with r 
with him, he is to be prayed 
the dār, in which he is, 
him as in the case of the 

_ Ifan unbeliever dies 


am, he will take the rule of 
espect to din, If no parent is made captive 
Over, as in this case he will take the rule of 
thus, the legal status of Islam will be assigned to 
foundling. 

and he has a Muslim 


a shroud and bury him. This j 
was ordered to do, 


wali, such wall is to bathe 


s what ‘Ali (God be Pleased 
in the case of his father Abū Talib.2° He IS, 


i be pleased with them). One version 
e pleased with him) is recorded by al-Tirmidhi, al-Nasā'ī and Ibn 
-Zay a 1, Vo 2, 277. 
tis recorded 
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an i dress and is to b 

; ike the washing of an eee € 
however, to be krīt aa be dug without observing the sunnah about 
wrapped in Sani inh of a lateral niche in the grave, The body is 
the are “se 6% this pit and not placed (according to the sunnah), 
then to bē cas 


28.4 CARRYING OF THE BIER 


is cot, they are to hold it from its four 
When they ao Dh ka lll down! It ENSULES the gathering 
posts. This 1s ae respect and prevention from falling. Al-Shafi Ī (God 
ofa group, ae 4 t the sunnah is that two persons are to bear it with the 
bless him) sai | ula it on the base of his neck and the one behind on the 
one in front Fie The basis is that the bier of Sa'd ibn Mu‘adh (God 
upper fer a tē him) was borne like this. We would say that this was due 
$ the rush of the angels bearing him.” 


ith i ce that is less than running, 
to walk quickly with it at a pace ti | 
Th ri brat when the Prophet (God bless him and grant him peace) 
i asked about it, he said, "At a pace less than running, 


is di it down 
i it is disapproved that they sit 
they reach his grave, it 1s ! 
b “he an bier is lowered from the necks of men. The eens Cae 
sak be the need of cooperation (help), and standing up m 
sible. 


He said: The manner of bearing (the bier) is to oe ee 
one’s right Golden) followed by the hind part on z5 8 aie tak 
the front is to be placed on the left followed by the in P pera ici 
In this there is preference for commencing with the right, 
done by taking turns. 


SS tī, vol, 2, 286. 
et pee er ad 1 ag Saleh s coeds that the alee 
1]t ; ded in al-Tabagat by Ibn Sa d. in one have not see 
said zr of God, Sa'd was a strongly build cae repli ed, “I saw the 
anyone lighter than him,” He sce aoe him and grant him p ‘asi 
ls bearing him.” Al-Zayla‘t, vol. 2, 287. ar «sd (God be ple 
"a is recanted by Aba Dawid and al-Tirmidhi from Ibn Mas ad ( 
with him), Al-Zayla‘, vol. 2, 289. 
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28.5 BURIAL 
The grave is to be dug with a lateral niche (lahd), due to the words of the 


prophet (God bless him and grant him peace) 
: nd the chasm is for others,”™4 
à Te body of the deceased is to be inserted į 
direction of the qiblah with al-Shāfi'ī (God bless 
‘ew, the body is to be pulled in from the feet 
K at that the Prophet (God bless him and gra 
in the grave like this. We maintain that the sid 
saree it is recommended to insert the bod 
ther, reports about the placi ng of the body of t 
and grant him peace) conflict.” 


When the body is placed in the niche, the Person placing it is to say: 


In the name of God and according to the religion of the Messenger of 


God. This is what the Messenger of God (God bless him and grant him 
peace) said when he lowered Abū Dujanah ( 


God be pleased with him) in 
his grave,” 

The face is turned towards the giblak. This was orde 
senger of God (God bless him and grant him peace). 
shroud is opened, as the shroud is now 
bricks are then placed over the niche Opening, because mud was used 
for the grave of the Prophet (God bless him and grant him peace), The 
grave of a woman is to be curtained with a winding sheet till mud has 
been placed over the niche, however, a curtain 1s not to be placed over 


the grave of a man. The reason is that the state of women is to be in a 
covering whereas that of men is to be uncovered, 


; “The lateral niche is for 


nto the grave from the 
him) disagreeing. In his 
of the grave, due to the 
nt him peace) was placed 
e of the giblah is revered, 
y from this direction, Fur- 
he Prophet (God bless him 


red by the Mes- 
*” The knot of the 
secure from opening up. Mud 


“It is related from several Companions (God be pleased with them), One version is 
from Ibn ‘Abbas (God be pleased with both) and it has been recorded by the compilers 
of the four Sunan. Al-Zayla'ī, vol, 2, 296. 


“See al-Zaylat, vol, 2, 298—99. 
A-Zayla'ī says that this is how the text is here and in al- 
ause the Companion mentioned died after the Prophe 


Pleased with him), This is how it h 
vaditions. There are, however, 


Mabsut, but it is not correct, 
ts time, during the khilāfah 
as been transmitted in some 
traditions that support the rule stated by the Author. 
itis gharib, howe 
6 to it, Al-Zaylarī, 
It is recorded by 


ver, a tradition record 
Vol. 2, 302, 


Muslim in his Sahih. Al-Zaylatī, vol. 2, 303. 


ed by Abū Dāwūd and al-Nasā'ī lends sup- 
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the grave) is disapproved as these 

- d wood (for i 

Using baked bricks rā whereas the grave is the location of decay 

ake the rule of CONT ae ct of fire on bricks, therefore, it is disapproyeq 

e eanit there is the ene harm in using canes. It 1s stated in Al-Jāmi: 
: O 


here is n > Os e mud and canes, because 

al-Saghīr that the Ori grave of the Prophet(God bless him and 
as 

bundle of canes W 


ith earth. It is shaped lik 
grant him peace). ha ee is, not shaped like a cube, because the 
a hump and not pēri ms d grant him peace) proscribed the giving of 
Prophet (God aie The persons who saw his grave reported that it 
cubical shapes to 


was hump shaped.” 


wants tc atī —304. 
“It is recorded by Ibn Abi Shaybah. Al-Zayla i, a ae ic hayibāni 
"The first part is reported by re were ea i a 6 bar traditions 
in his Kitab al-Athar, while the second part is are. ki 
recorded by al-Bukhari in his Sahih. Al-Zaylarī, vol. 


im) 
God bless him 
jet of which i$ 





Chapter 29 


The Shahīd (Martyr) 


The shahid is the person who has been kill 
found in a battle with marks (of the battle) 
unjustly by the Muslims and no diyah (bl 
killing.' He is to be placed in a shroud, pra 
bath,” As this person falls within the meani 
The Prophet (God bless him and grant h 
“Wrap them up with their wounds and bloo 
person who is killed unjustly with a sharp 
is a major, and no financial compensation 
within the meaning of those shuhada’ and i 
The meaning of “mark” is wounds as these 
Likewise, the flowing of blood from a loca 
eye and so on, Al-Shafi'l (God bless him) differs with us with respect to 
prayer, saying that the sword does away with all sins, therefore, he js in 


no need of intercession (for which Prayer is prescribed). We say: Prayer 
over the deceased is held 


to express his dignity, and the shahid deserves 
this more. A person who is free of sins is not devoid of a need for prayer, 
like a prophet or a minor. 


ed by the polytheists, or is 
on him, or has been killed 
ood money) is due on his 
yed over, but is not given a 
ng of the shuhada’ of Uhud. 
im peace) said about them, 
d and do not bathe them” A 
weapon, is in a state of Purity, 
is awarded for his killing, falls 
s to be assigned the same rule.4 
are an evidence of being slain. 
tion that is not usual, like the 


„This is to exclude cases of shibh al-‘amd and khata’ in which diyah is due. Thus, the 
Victim in cages of gisās or sulh is a shahīd and so īs the son killed by his father. 
"In cases of homicide, it maY not be possible to wait for the decision of the case to 
Eva Whether it is or is not a case where diyah will be paid, 
“It is 


there are traditions about relinquishing the bathing of the 


e those recorded by al-Bukhan in his Sahih as well as by the 
vol. 2, 307. 


gharib, however, 
“Ompilers of the f 


our Sunan. Al-Zayla'ī, 
See the Previous note. 
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has been slain by the enemy OF rebels or brigands 
ument of slaying, is not to be bathed, because th > 
al) slain with swords or weapons.* 
or impurity (junub) becomes a shahig 
he is to be bathed, according to Abū Hanifah (God bless him). The twa 
Bey als kr a tbe le ns ne esto ee 
to major impurity (first bath) stands extinguished with death. Thages. 
ond (bath) is not obligatory 11 the case of shahadah. Abu Hanifah (God 
bless him) reasons that shahadah prevents the obligation of bathing, but 
does not remove the earlier obligation, therefore, it cannot remove the 
effect of janabah. According to the sound view, when Hanzalah became a 
chahid in a state of impurity, he was bathed by the angels. This disagree- 
ment affects the menstruating woman and one with postnatal bleeding 
when they acquire purification. Likewise, prior to the cessation of blood 
according to the sound narration. The same disagreement governs the 
case of a minor. The two jurists maintain that the minor is entitled to 
this honour. He (Abu Hanifah) maintains that the sword removed the 


need for bathing from the shuhada’ of Uhud due to its cleansing attribute, 


however, the minor has no sins and is not included in their category. 


The blood of the shahid is not to be washed away from his body and 
his clothes are not to be taken off, on the basis of what we have related. 
His leather jacket, cotton lining, helmet, weapons and boots are to be 
taken off, as these are not part of a shroud. They can add or decrease 
what they like for the completion of the shroud. 

A person whose death is delayed (irtithath) is to be bathed. He is 
a person who has become worn out for the rule of shahadah by avail- 
ing of the facilities of life. The reason is that the effect of injustice has 
been lightened, and he 1s no longer in the category of the shuhada’ of 
Uhud. Irtithath is eating, drinking, sleeping and taking medicines or 
being transferred alive from the battlefield. The reason is that he has 
availed of some facilities of life. The shuhadā' of Uhud, on the other hand, 


died thirsty even though water was being circulated among them. They 


did not accept it for fear that they would lose the (honour of) shahadah. 


A person who 
whatever the instr 
hud were not 


shuhada’ of U | 
If a person in a state of ma) 


a D 
5Some were killed with stones and sticks, but the directive was general for all, 
them), One yersion 


]t is related from several Companions (God be pleased with fa 
from Ibn Zubayr (God be pleased with him) is recorded by Ibn Hibban and al-Hakim 
Al-Zayla'ī, vol. 2, 315-16. 

7It is recorded by al-Bayhagjī, vol. 2, 318. 
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They were removed from the battlefiel 
pled by the riding animals. Beyond zi stora not be tram- 
a fleeting momen" If a person is covered by a pavilli enjoy rest even for 
the status of irtithath, due to what we have elabor : A Or a tent, he gets 
If he stays aliye nil the time of one prayer ies by and duri 
period he is in possession of his reasoning faculty "i and during this 
The reason 15 that this prayer has become a debt a ’ | e A a murtathth. 
governed by the rule of the living, He said that this S bs im, and he is 
vūsuf (God bless him). If he makes a bequest with res rrated from Abu 
the hereafter, it amounts to irtithath according to Abū it to matters of 
him) ās it is the availing of facilities, According to Muha usuf (God bless 
him) it is not, fh this pertains to the rules of death nammad (God bless 
A person who is found slain within . ae 
gation in this case is qasamah and a (kate ais fra 
injustice. Unless it is found that he was unjustly xi = the effect of 
weapon. The reason is that the obligation is that of R A) a sharp 
which is a punishment and the murderer will evident! is (gisās), 
of it either in this world or in the hereafter. Accordin seed be absolved 
Muhammad ( God bless them), the weapon may be a K: u Yusuf and 
like the sword. This will be known under the topic of rā npe is swift 
be Toeri ho is executed for a hadd offence or by = of. Wire 
| prayed over, because he has expended his lif qisas 1s to 
the right of one who had a claim against hi S lite to maintain 
mnpeerdad hast Hoek Ba’ susie te ee im. The shuhada’ of Uhud 
ki ane be associated with them. s of God, the Exalted, therefore, 
a person who is one of the rebels or brigands is killed, he is not to 


be prayed over. The basis i š 
. is that ‘ 
pray over the rebels.* at Alī (God be pleased with him) did not 


‘It is gharib, 


= Ibn Sa‘d 
it AL-Zaylatī has mentioned the incident, but there is nothing about prayer 


vol. 2, 319. 


Chapter 30 


prayers Inside the Ka bah 


Prayer inside the Ka’bah, whether a definitive obligation or supereroga- 
tory, is permitted with al-Shah 1 (God bless him) disagreeing about both, 
and Malik (God bless him) disagreeing with respect to the definitive obli- 
gation (fard). (Our reliance is on the report) that “the Prophet (God bless 
him and grant him peace) prayed inside the Ka‘bah on the Day of the 
Conquest of Mecca.” Further, it is prayer that gathers within it the con- 
ditions of prayer due to the existence of the facing of the giblah, because 
facing the entire Ka bah is not a condition. 

If the imam leads a group in prayer inside it and some of them turn 
their back towards the back of the imam, it is valid, as they are facing the 
giblah and do not consider the imam to be making a mistake as distin- 
guished from the case of determining the direction of the giblah. If some 
among them turn their backs to the face of the imam, their prayer is not 
valid due to their taking precedence over their imam. 

When the itnām leads the prayer in al-Masjid al-Haram and the peo- 
ple gather in a circle around the Ka'bah praying with the imam, then the 
prayer of those who are closer to the Ka bah than the imam is valid as 
long as they are not on the side of the imam, because standing ahead of 
or behind the imām is relevant when the side is the same. 

The prayer of a person on the roof of the Ka'bah is valid,’ with al- 
shafii (God bless him) disagreeing. The reason is that the Ka'bah is the 
area surrounding it up into the sky, in our view and not the structure as 


| 'It is recorded by al-Bukhari from Malik from Nafi‘ from Ibn ‘Umar (God be pleased 
with them), Al-Zayla ī, vol. 2, 319. 
‘It is recorded by al-Tirmidhi from Ibn ‘Umar (God be pleased with both). Al- 
Layla'ī, vol. 2, 323. 
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that changes. Do you not see that if a person prays over the m 
of Abū Qays, it is valid though there is no building in front of h 
however, considered disapproved insofar as there is the relinquis 
respect for it. There is a proscription about it reported from th 
(God bless him and grant him peace). 
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Zakat (Poor-Due) 





au The Obligation of Zakāt 
Ch. 3} 


a. ax Sadagals of Pasturing Animals 
Ch. 32: Se 
Sac. x Jbl (Camels) 


Sac. x: Bagar (Cattle—Cows and Oxen) 


Sac. 3: Ghanam (Sheep and Goats) 


a 


A 


c. 4 Khar) (Horses) 


o 


sī Miscellaneous Rules 


Ch. 33: Zakat on Mal (Wealth) 


Sec. 1: Fīddah (Silver) 


"Ai 


ec. x Dhahab (Gold) 


v ~ 


c. 3: Urūd (Goods) 


A 


34: The Person Who Passes by the Tolls Official (‘Ashir) 


5: Minerals and Treasure-Troves 


37: Persons to Whom Sadagah (Zakat) Can be Paid 
Ch. 38: Sadagat al-Fitr 


Sec. 1: The Amount of the Obligation and its Time 





the Obligation ot Zakat 


zakātis obligatory’ for each free, sane and major Muslim wh 
he nisab (minimum scale) through complete ownership an 
passed over such ownership. The obligation is based u 
the Exalted, “Pay the zakāt,> and the words of the Pr 
him and grant him peace), “Pay zakat on yo 


en he owns? 


da year has 
pon the words of 


ophet (God bless 


im peac | ur wealth.”* Further, there is 
she consensus (ijmā ) of the ummah (on such obligation 


r s (i | nko )> The meaning 
pfwājib (obligation) here is the definitive obligation (fard), as there is no 
doubt about it. 


Freedom is stipulated as a condition, because perfect ownership can 
only arise through it.’ Sanity and majority (bulūgh) are stipulated for rea- 
sons we will mention.” Islam is stipulated as a condition, because zakāt is 


*He uses the term wājibah here, however, he means fard or definitive obligation as he 
mentions a few lines below. The obligation itself is proved by gatī (definitive) evidences, 
but the detailed amounts are established by individual narations (āhād). 


"This means exclusive control over it and the right to undertake transactions in it. 

Our'ān 2:277. This verse is mujmal with respect to the amounts, that is, it does not 
provide any details. The bayan or elaboration comes from the traditions. 

«It is recorded by al-Tirmidhi. He called it hasan sahīh. It is also recorded by Ibn 
Hibbān. Al-Zayla‘t, vol. 2, 327. Another version is recorded by al-Tabarani. Al-‘Ayni, vol. 
3 290. | 

"That is, in the earliest stages as war was waged to recover It. 

"That is, its proof is based upon definitive evidences. EA EEE E 
_ ‘Freedom is stipulated for the obligation of zakāt, because a S 
ln the true sense. 


§ =. th i = 
Žakāt is not imposed on a minor. 
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an act of worship and such worship cannot be brought about p 
liever.? It is essential to own the amount of the nisāb (minim Yan unbe, 
because the Prophet (God bless him and 


srant him pe es lēja 
the cause for payment through it.” It js essential that the awl ( “Mine 
OVer it, as it is the necessary duration through Which gro year) 


m (4 12 P à S'Owth € 
the wealth. The shar (texts) determined jt to be the haw] dis 
words of the Prophet (God bless him and grant him Peace) wee 
zakat on wealth until the hawl has passed 


) 
Over it” The reas 
enables growth due to the different seasons included in it, a 


usually vary during them. The rule, therefore, revolves aroy, 

Thereafter, it is said that the obligation arises i 
passage of a year), because that is the requirement of the a 
mand." It is also said that the obligation is delayed as the entire life (of 
the person) is the time allocated for its performance, so that he will not 
be liable after the destruction (consumption) of the nisab for having been 
negligent (about prompt payment), 

There is no liability for zakat on the mi 
Al-Shāfi'ī (God bless him) disagree 
and its obligation will be 


1d it, 


nor and the insane 
S saying that it is a finar 
treated like all other financi 


person," 
cial penalty 
al burdens such as 


“In Western law a corporation is not obliged to perform religious duties, Muslim 
scholors who attempt to legalise fictitious personalities also attempt to impose zakāt on 
such corporations, Their Views are quite confused and confusing, 

"There is no zakat on anything that is less than this minimum, 
“It is supported by the tradition of Abu Sa‘id al-Khudri (God be pleased with him), 


which is recorded by al-Bukhari and Muslim, Al-Zayla'i, vol, 2, 328; al-‘Ayni, vol, 3, 292, 
"The Author uses the term shar’ either in the 


sense of the law, which is the usual 
application of the term, and at other times he uses it in meaning of the texts of the 
Qur'an and the Sunnah, 
“TL is transmitted from severa 
sions Are recorded by Abū D 
vol, %, 294, 


"The Author js referring to 


| Companions (God be 


pleased with them), The ver- 
awld and al-[) 


drguļnī, Al-Zayla'i, vol, 2, 328-29; al-Aynī, 


aida ustilipyal here, The 
"The absolute command requires Immediate compliance,” Thig may be the position of 
one school, Another school may fay: "The absolute command requires delayed com- 
Pliance” These ruler apply to Oblipathons lor which the tine available for performance 
is more than the (line required for Performance, for example, for the zuhr prayer, Ia 


PESON sela OUT Ona journey AHer the zuhr liming started, Is he lo curtail his prayer oris 
he to perform four sak ahs because th due when he was a resident, fol- 
; LI t 5 


© prayer became 
lowing the vale of led dite tonipllance, Nhe laste ty mentioned by way of Illustration 
alone, and the actual discussion ny 


NY be complex, 
"On the basis ofthe conditions ol butiigh and kitty 


rule may be stated thus: 





them” that it is an ac 
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i ves.'* It, therefore, resembles ‘ushr and kharāj.” We 

nce of wives. F Yount and cannot be performed without 
ski the meaning of test (of obedience) and 

khripār) 5” o volition due to the lack of the rational fac- 
o persons ee ite is distinguished from kharāj, because that is 
tal maturity. he land. Likewise, the predominant meaning in 
C 7 x enei burden with the meaning of worship 

a 


intenā 


{ition (i 


these tW 

n 

Jty/ met" 

r purden impose A 
tushr IS also that 


gali i sition of 
being secondary erson recovers for part of the year, the impo 
a ne P 
If the insa 


ing for part of the month 
atus as his recovering part 
at has the same iil re ing. According to Abū Yusuf (God bless 
zakāt Nas | ith respect to fasting. i sunt (is Jūrā) 
of Ramadan w art of the hawl will be taken into acc so bike 
r 7 ora Z 
him), the sa Ž distinction between ERRA ae 4 aka 
A Rd from Abū Hanīfah (God bless him EPEN 
ie > ease of insanity and then recovers, the ik W e i 
raga ne j oe recovery having the same status as the m 
from the um 
berty. . he is not an 
ses a is eo! obligation of zakat on the AAEE SR AB ate 
C s in A 
ce ol a nega 
owner in all respects due to the PSH HAPAN Er lead cisku 
slavery, and it is for this reason that he doe 


to set free his slave. se pasu pont cae rā wealth, there is no ~~ 

ion of zakat on him. Al-Sha6't (God bless im) said pti RA 
ba to the realisation of the cause, which is ck uijā Arashi 
plete nisāb.”* We maintain that the wealth sie Ae a deeivied th 
primary need (of repayment to the creditor) and 15, 


. i e 
ancial duty with th 
, ; Toi as well as financia ; 
“Unlike the Hanafis, who consider it a Kito anit to impose zakat on carpo 
Feat : i i Those who atte hate maintain that the 
clement of religion being predominant, T i opinion, The Shafi'is maintain 
rations may be doing so on the basis of the Shafri of his cause, because other financi 
: : Le r - Affa ot, 
Cause is mal, and minority and insanity do not ails aaah 
3 oi . ms = . aC) ( ` » 
burdens, like the maintenance of wives, arc at and the land itself. 
"Which are duties imposed on the produce of la yd, whether less or more, 
"That is, it is recovered in proportion to the an 
: a ; Å‘ . ‘ x EFFET FTIN * saD., 
'€ regained sanity, This is so if he posesses di was imposed fo 
"For which reason the condition of freedom we 
, r s $ 4 mn. 
Arising from qard, credit sale and Hee lija Xkātrenčē 
"The arguement is that he owns his vanr ieks enlik 
the cause. Debt, on the other hand, eet $5 ar 
T 4 * t: r c t ; 
the debtor; jt does not affect the wealth c 


for which 
r the obligation of zakat. 


i mf p mpleting 
se ` nisāb thus, ses | 
eds the kl i the dhimmah of 
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xistent like water for quenching thirst (for the rial 


lothes required to provide services and m eet prot tayan, 
essi 
Slona] 


be non-e 
mum) and C 


r i: 
commitments. | 
If his wealth is in excess of his debt, the surplus is to be iihi 


sakat if it reaches the level of the nisab due to its being free of hig 
need. The meaning of debt here is one that is claimed by other 
sa that a debt created through a vow (nadhr) and expiation (ka fle 
not prevent the imposition of zakat. A debt created by virtue of Me )do 
sakāt payments does prevent the completion of the nisab, hitan ning 
are deducted from the nisāb. Likewise, when the nisāb stands ihn ese 
(destroyed). Zufar (God bless him) disagrees on both issues. Abū Vis 
(God bless him) disagrees On the second issue, according to the = 
ration from him, maintaining that there is a claimnant for such 4 be 
and this is the imarn as in the case of pasturing animals (sawā'im) and ii 
deputy in the case of commercial wealth, while the owners themselves sa 
his deputies. 

There is no zakāt on residential houses, personal clothing, house. 
hold assets, riding animals, slaves for personal service and weapons kept 
for use.** As they are employed for meeting primary needs, and they do 
not grow either. The same reasoning applies to books of those who spe- 
cialise in that field and professional tools, on the basis of what we have 


lo 


said. 
If a person has a claim for a debt upon another, who disputes this for 


some years, but then he adduces evidence for it, he is not to pay zakat for 
the past (disputed years). The meaning is that evidence becomes avail 
able to him, like the debtor acknowledging it before people. This is the 
issue of absent wealth (dimār—bad debts). Zufar and al-Shāfi'i (God 
bless them) disagree on this issue. Included in this issue is lost wealth, 
the runaway slave, the stray animal and usurped wealth, when he eg 
not adduce evidence to claim them. Wealth that is lost at sea, burl 


ations th rough whatever wealth 


The arguement is that he meets his needs and oblig or established 


he possesses. Thus, the wealth is encumbered and the cause is 
"That is, destruction of the nisab. meant for trade. 
4Gems are included in this according to some when they are nol 

There is no khums on them either as the Author states later. 
"Zakāt is not imposed on bad debts, that is, debts that cannot be $ pe 

lack of evidence, till admissible evidence becomes available, and once ' €) 

a haw! has to pass over them. 


rec ave 


covered duel? 
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nn PooRPLE = 
poo’ 
ss at a forgotten location, wealth acquired by the sultan, 
bligation of sadagat al-fitr on account of the runaway, lost and 
pd the ° love tā governed by the same disagreement. The two jurists 
paucted S 7 shafi') maintain that the cause of the obligation stands 
and the loss of possession does not interfere with the obliga- 
ealth of the traveller destitute in another land (ibn sabil),* 
nas in thew I ritu dz a 
fio the saying of ‘Ali (God be pleased with him) that there js 
we rely 0 dimār (absent) wealth.” Further, the cause is ( potentially) 
and there is no growth without the ability to undertake 
‘ons in it.** This person lacks the ability for undertaking trans- 
-ns whereas the ibn sabil can do so through a person deputised by 
KA alt buried inside the house is part ofthe nisāb due to the ease of 
we to it. There is disagreement among the jurists (Mashā'ikh) about 
a buried in the land or in an orchard. If the debt is claimed from a 
r ancjally well off person, who acknowledges it, or one who is in finan- 
cjal straits, zakāt is imposed due to the possibility Of accessing it either 
initially or through protracted means.*’ Likewise, if it is due from one 
who denies it when evidence is available against him or it is in the knowl- 
edge of the gādī, on the basis of what we said.*” If the debt is due from an 
insolvent person who acknowledges it, it is part of the nisāb, according 
to Aba Hanifah (God bless him), because insolvency declared by the gādī 
is not valid in his view.” According to Muhammad (God bless him), it 
does not become part of the nisāb, because insolvency is established bya 
declaration of taflīs. Abū Yūsuf (God bless him) sides with Muhammad 
(God bless him) with respect to the affirmation of insolvency, while he 


„pe wildernē 
in 





_ These jurists are focusing on the cause that is ownership of wealth. 
Tine gharīb according to al-Zayla'ī, however, similar reports are recorded by Abū 
a it al-Qasim ibn Sallam and Imam Malik. These reports pertain to bad debts. Al- 
yla i, vol. 2, 334. 
cija ae a sai wealth under Islamic law, because interest (riba) is 
kāts LEE on debts ofany kind. In other words, these debts, when recov- 
rībā Accordingly, ba : ith any kind of return on them as such return will be treated as 
>This debt atte et k; are wealth that is not growing either actually or potentially. 
This mies ti guished from a bad debt. 
€ concept of a bad debt confusing, The statement of the rule shows 


that when evi + 
dinār apa vidence that is admissible becomes available, the debt will not be treated as 
+ ae will be due on it. 
w ; 
Molvency, ealth is something that comes and goes, while his dhimmah is sound after 
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Duy 
sides with Abū Hanifah (God bless him) about the hukm of zakā 
preference to the interest of the poor (beneficiaries of zakat) akāt Biving 

If a person buys a slave girl for purposes of trade, but then ch 
his intention and allocates her to personal service, Zakat levied an 
is annulled, due to the linking of the intention with ‘amal? 
giving up of trade. If he later forms the intention to transfer her to trad 
she cannot be part of his trade until he sells her so that the price 
fetches is subject to zakat. In this case, the intention is not linked ode 
act as he has not begun trading (selling her) as yet, therefore, it jg cS 
acknowledged. It is for this reason that a person on a journey become; a 
resident by mere intention, whereas a resident does not become a tray. 
eller, except by commencing travel. 

If he buys something intending trade, it will be part of trade due to 
the linking of the intention with the act, as distinguished from wealth 
that he inherits and intends to use for trade, as there is no act on his part 
(as yet). If he comes to own it through gift, bequest, marriage, khul“ or 
settlement of a contract, and intends it for trade, it will be allocated to 
trade according to Abū Yūsuf (God bless him) due to its association with 
his act, but according to Muhammad (God bless him), it will not become 
part of trade as it is not linked to an act of trade. It is said that the views 
in the disagreement are the opposite. 

The payment of zakat is not permitted without an associated niyyah 
or the associated setting aside of the amount of the obligation. The A 
son is that zakat is ‘ibadah, thus, niyyah is stipulated as a condition ‘i 
it. The basis for this is association, except that payments can be +5 
ous, therefore, the existence of the niyyah at the time of setting ane 
been deemed sufficient for facilitating it, just as niyyah precedes the € 
mencement of fast. 

A person who gives away all his wealth by way of 
without the intention of paying zakat, is absolved of its í 
the basis of istihsan, The reason is that the obligation 1 
wealth, and is identified within it,* thus, there is no need 
identification. 


for her 
Which is the 


charity (sadagahh 
its obligation 0” 


s part 0 ne 
for (separate) 


Ness are determined by intentions. 
That is, unless he makes a transaction in such wealth. nits 
“The meaning here is that the intention serves as a means of ascertain P rät ye 
to be paid to the poor. In this case there is no need for ascertainment as ms the poor 
is included in the entire amount, and the entire amount is being given to 


the amount 
our! 


es 
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be ay’ part of the nisab (as charity), the zakāt of the paid amount 
Ifhe p 


'hed according to Muhammad (God bless him). The reason is 
ig extingits, tory zakāt is spread out in each undivided part of the entire 
that the paketi pē Abū Yūsuf (God bless him), it is not extinguished, 
Accor ae away remains undetermined (through association 
re ining continues to be the object of the obligation, 


; as the rema 
with niyy ol ee from the first case.” God knows what is correct, 


as distinguis 


wealth , 
pecause the 


*Wh ri 
ere 1 s Í 
he entire wealth was given away as charity, 


ae 


chapte! 32 


cadaqah of Pasturing Animals 


32.1 IBIL (CAMELS) 


He (God be pleased with him) said: There is no sadaqah on camels that 
are less than five in number. When the number reaches five, where these 
are pasturing camels, and a year has passed over them, there is (a charge 
of) one goat, up to nine camels. When the number reaches ten, there is 
a charge of two goats for them up to fourteen. When they are fifteen, 
there are three goats up to nineteen. When they are twenty, there are 
four goats for them up to twenty-four. When they are twenty-five, there 
isa charge of one bint makhad, a she-camel that has entered the second 
year of its age, up to thirty-five, When their number is thirty-six, there 
sa charge of one bint labūn, a she-camel that has entered the third year 
of its age, up to forty-five. When they are forty-six, there is a charge of 
one higgah, a she-camel that has entered the fourth year of its age, UP 
0 sixty. When they are sixty-one, there is a charge of one jhada‘ah, a 
she-camel that has entered the fifth year of its age, up to seventy-five. 

en they are seventy-six, there are two bint labūns up to ninety. hes 
Mey are Ninety-one, there is a charge of two higgahs up to one 


ed and twenty. This became well known through the written directions 
” aa 


i (x 
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of the Messenger of God (God bless him and grant him peace),! Th 
after, when the number exceeds one hundred and twenty, the obli ión 
is worked out afresh. Thus, there will be one goat for five alas 
with two higgahs. For ten there will be two goats. For fifteen there wil 
be three goats. For twenty there will be four goats. For twenty-five he 
will be a bint makhād up to one hundred and fifty for which there will be 
three higgahs. The obligation will be renewed once again, thus, there vil 
be one goat for five camels and two goats for ten. For fifteen there will be 
three goats and for twenty camels four, For twenty-five camels there will 
be one bint makhād. For thirty-six camels there will be one bint laban. 
When the number reaches one hundred and ninety-six, there is a charge 
of four hiqqahs up to two hundred. The obligation will then be renewed 
continuously as it was renewed for the fifty after one hundred and fifty.’ 
This is our view. Al-Shāff'ī (God bless him) said: When the camels are in 
excess of one hundred and twenty by one, there is a charge of three bint 
labiins, When they become one hundred and thirty, there is one hiqgah 
and two bint labūns. The calculation is then to be based upon forties and 
fifties. Thus, for every forty there is to be one bint labūn, and for each fifty 
si is to be one higgah, This is based upon the report that the Prophet 
O bless him and grant him peace) caused to be written: When the 
šājā are in excess of one hundred and twenty, then for each fifty camels 
sales ne alae for each forty there is a bint labun without E 
i charging (goats) for what is less than these numbers. e 
rely on the report that the Prophet (God bless him and grant him peace) 
ae bāli written at the end of the document of ‘Amr ibn Hazm (e 
ra ee ig ei For what is less than this, there is one goat for every 
act upon this recorded addition. 


seh him). lt 
document of Abū Bakr al-Siddīg (God be pleased with him): x 


has bee 

lGa $ earn in his Sahih. Another document is that O 

rēlied upon by al miss case with him), which is recorded by Abu Dawud. A dot” 5 
y al- arghinani is that of ‘Amr ibn Hazm (God be pleased with him) 


is récorded by al-N = 4 $ i ] Al- 
Zayla'ī, vol. 2, oa land Abū Dāwūd. There are other documents besides these 


1 , 
This is included 


‘Among these is the 


dir yi fifty after one hundred. 

to above. [ti e document of Abū vi 
sā abi kiju al-Bukhārī. Al-Zayl oe eats pleased wi 2 
343-44. y Abū Dāwūd, in the Marāsīl, as well as by others. Al-Zayla i 


th him) refered 


vol. 2 
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bukht (mixed) and ‘irab (Arab) breeds are the same for the pur- 
the obligation of zakat, because the unqualified terms include 


d knows best what is correct. 


The 
ase of 
both. GO 

32.2 BAQAR (CATTLE—COWS AND OXEN) 

There is no sadaqah on jess than thirty pasturing cows. When they reach 
the number thirty, are pasturing with a year having passed over them, 
there is one tabi’ or tabi‘ah for them, and this is a cow that has entered 
the second year of its life. For forty cows, there is one musinn or musin- 
„ah. This is a cow that has entered the third year of its life. This is what 
the Messenger of God (God bless him and grant him peace) ordered 
Mu'ādh (God be pleased with him) to charge.’ When they are in excess 
of forty, the obligation is at this rate up to sixty. This is so according 
to Abū Hanifah (God bless him), Thus, for one additional cow there is 
one-fourth of the tenth part of the musinnah (two and one-half percent). 
For two cows there is one-half of the tenth part of the musinnah (five 
percent). For three cows, there is three-fourths of the tenth part of the 
aa K (seven and one-half percent). This is the narration of Kitab 
5 "ae ier the exemption was established through the text against 
him (aba Maen is no text in this case.° Al-Hasan has reported from 
nani che that nothing is to be levied upon the excess until the 
three tabīts artis at which number one and one-fourth musinnah or 
two slabs is a ene The basis of this scale (nisab) is that between 
sab. Abū Yasue a ae (wags) and there is an imposition in each 
™POsition on the e uhammad (God bless them) said that there is no 
narration from ibe tan until the number reaches sixty. This is also one 
€ Prophet rote panah (God bless him). The basis are the words 

0d be p dared ess him and grant him peace) directed at Mu'adh 
Cattle” They ¢ Ai, him), “Do not change anything for the awgās of 
We would say th Orated this to mean what is between forty and sixty:* 

: e Meaning here is the young calves. 
h oh recorde 
“tpgaiton, r Zane Piem at the four Sunan. Al-Tirmidhi states that it is a 
Tes ann ? "+; . 
by an corded by ai gea hed on the basis of opinion. 

u ig ig Hanbal Gadai and al-Bayhagī, Another similar tradition is recorded 

ücluded in the Kada him) in his Musnad. Al-Zayla'ī, vol. 2, 348-49. 
tions that have preceded. Al-Zayla"ī, vol. 2, 351. 


a 
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Thereafter, for sixty cows two tabī's or tabī'ahs F 
musinnah and a tabi’. For eighty there are two rā OT sevent 
there are three tabīs. For one hundred there ar ustnnahs. Fo reisa 
musinnah. It is on this basis that the obligation aoe tabīs , ae 
from a tabi‘ to a musinnah and from a musinnah t “Manges for e4 Me 
on the words of the Prophet (God bless him and ve tabi‘ Thi 
every thirty cows is a tabt“ or tabi‘ah and for ever saa him peg 
or musinnah,”? y torty there is 
Buffaloes and cows are the same for this purpos 
the term bagar (cattle) includes both as they are Pr reason is tha 
same genus), except that the people in our lands do wat sPēcies (of the 
due to their scarcity.” Thus, a person will not be ākā “Omprehend it 
he vows that he will not eat the meat of bagar (but ee his oath When 
meat of a buffalo). God knows best. en consumes the 


d Musiny 


32.33 GHANAM (SHEEP AND Goats) 


There is no sadagah on less th 
: an forty pasturing ghana 
ee reaches forty pasturing ghanam and a year pass rghit the 
4 en the charge is one goat up to one hundred and twenty. If this a i 
A ERS 4; one, ee are two goats up to two hundred. If this ese 
es by one, there are three goats. When th S 
būddrod dienaas . When the number reaches four 
» goats. Thereafter, for e 
ikers +e ) very one hundred 
Og za tiki kara i SA the elaboration (bayān) has been laid a 
ent of the Messenger of God (God bless hi i 
. m and grant h 
ser in the document of Abū Bakr (God be pleased eiri him) 
pe 5 : on which consensus (ijmā') was attained. | 
son ada ed nce rk (goat) are the same for this purpose. The rea- 
aides E she ghanam includes all of them and the text has used 
eee cites te aniyy are accepted as their zakāt, but a jadh“ of sheep 
Beach rā ; sit ši on the basis of a report of al-Hasan from Abū 
: ss him). The thaniyy is one that has completed one year 


dm eae LĒ. 

*It is recorded b imidhi 
y al-Trimidhi and xi i 

heqiáred standard. Al-Zayla‘, vol. 2 oe Majah. The chain, however, is not up to the 
°It is said that buffal kent 

Yüsuf aloes were taken from India to Iraq during the days of Hajjaj ibn 
"Reference to both documents is gi | 

z nts Is given with A 

ibn Hazm (God be pleased with them), Al-Zayia' Pattee T Pa Tako io AE 

z 4 » 2, 354. 


4 age. 
the V! 
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p‘ is one over which a greater part of the year has 


e iad 
" 4 from Abū Hanifah (God bless him), and this is also 
o jurists, that the jadh“ is accepted (by way of zakāt) 
f the Prophet (God bless him and grant him peace), 
adh‘ and thaniyy”” Further, sacrifice is pei 
th them, SO also zakat. The interpretation of the stronger view 
J upon the tradition of Ali (God be pleased with him) reported 
mawgif and marfū', “Nothing is to be accepted as zakāt except 
r older. ” The reason is that the obligation is the average, 
Jis from the young. Thus, it is not permitted to accept the 
ong the goats. The permissibility of sacrifice with a jadh‘ is 


h the text, and the reported text meant jadh‘ah of camels." 


Both males and females are accepted as zakat for ghanam. The rea- 
son is that the term shat (goat) includes both. The Prophet (God bless 
him and grant him peace) said, “For forty goats is a goat.” God knows 
best. 


while th 


se 
02 abi ne * 


7 


ed W 


adh‘ from am 


32.4 Kari (HORSES) 


If the horses are raised as pasturing horses, whether male or female, the 


n option. He may, if he likes, pay one dinar for each horse, 


owner has a 
ay five dirhams for every one 


or he may subject them to valuation and p 
hundred dirhams. This is the position according to Abū Hanifah (God 


bless him), and is also the opinion of Zufur (God bless him). The two 
jurists said that there is no zakat on horses due to the words of the 


Prophet (God bless him and grant him peace), “There is no sadaqah on 
the Muslim for his slave or his horse.” He (Abū Hanifah) relies upon 
| ), “On each 


the words of the Prophet (God bless him and grant him peace 


"It is a gharib tradition, however, a tradition with the same meaning is recorded by 
Abū Dāwūd and Ibn Majah. Al-Zayla'ī, vol. 2, 354- j : 
It is gharib. It has been recorded by Ibrahim al-Harbi in his book Gharib al-Hadith. 


Al-Zayla'ī, vol. 2, 355. 
It is recorded by Muslim. There are ot 


Al-Zayla'ī, vol. 2, 355. 
This has preceded in the document of'Amr 


above. Al-Zayla‘i, vol. 2, 355. i eet " 
It is recorded in all the six sound compilations. Al-Zayla‘l, vol. 2, 350. 


her traditions too that pertain to sacrifice. 


(God be pleased with him) referred to 
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pasturing horse is a dinar or ten dirhams.” The j nterpretat: 
dition related by the two jurists is that it deals with the ic of the; 
(ghāzī). This is also related from Zayd ibn al-Thābit (God 2 Of the Sold” 
him). The option of paying a dinar or valuation NS € ple M with 
‘Umar (God be pleased with him). nsmitteg fro 

Where the horses are all male, there is no zakāt. 
they do not breed. Likewise, where the horses are all fe 
one narration. In another narration from him (Abū 
gation is imposed as they do breed through borrow 
the males. In yet another narration he says that the 
horses as well (even without females).*° 


The reason js | 

Males accor din at 
Hanīfah), the as 
ed studs, di li- 
re 15 zakat on ‘hak 

There is no obligation in the case of mules and donkeys, due 

words of the Prophet (God bless him and grant him peace), *) EN the 
been sent down to me about them.” The numbers (rates) are o nly = 
lished through transmission.” Unless, they are meant for trade, bei , 
in that case they become linked to financial assets like all Wealth sea 
for trade. God knows best. 


32.5 MISCELLANEOUS RULES 


There is no sadagah on the young offspring of camels (fuslan), sheep 
(hurnlān) and cattle (ajajil), according to Abū Hanifah (God bless him), 
unless they are accompanied by full grown animals. This is the last of his 
opinions” and is also the opinion of Muhammad (God bless him). Before 
this, he (Abū Hanīfah) used to say that the obligation in their case is the 
same as the musinnah. This is the view of Zufar and Malik (God bless 
them). He then withdrew his view and said that the obligation is one like 
them. This is the view of Abū Yusuf and al-Shāfif (God bless them). 


ORT et OL ey 
"It is recorded by al-Dar gutnī and al-Bayhaqi in their Sunan. Al-Zaylafī, vol. 2, 357- 
5 


‘ 8 . m . 
$ It is gharīb. It is recorded by Abū Zayd al-Dabbūsī in Kitab al-Asrār. Al-Zaylaī, vol. 
» 357. 
“It is gharib. It is recorded b 
"Because they grow (in year 
“This is an important rule, 


y al-Dar qutni in his Sunan. Al-Zayla‘, vol. 2, 358. 
s) through pasturing. 
and has been mentioned earlier. The reason is that these 


ough analogy or rati 
i es BY tional arguments. 
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__ underlying the first view is that the term used in the 
The pane (khitab) includes the young and old animals. The rea- 
am icat1O sākā d is that the interests of both (rich and poor) are 
cor ag tor tae * the charging of one out of the weak animals. The rea- 
ee by it a S is that quantities (numbers) do not acknowledge the 
ee of the a ;  (giyās).> Thus, when the obligation laid down by 
> eration OF aN E A, the entire obligation is prevented. If one 
texts (shar be . musinnah, the entire flock is governed by that rule 
he youne a the nisab without the payment of zakat. Thereafter, 
in the calculat O} yasuf (God bless him), there is no obligation when 
according tO less than forty, the ajajil are less than thirty, while it 
the pumlān r renty-five fuslān at the rate of one. Thereafter, nothing 
is imposed yA r until the number reaches a point where had they been 
will be obligatory ‘ould have been obligatory.” After this nothing will be 
musinnal's KE RĒTA is reached where had they been musinnahs, 
obligatory io ld be obligatory.” In one narration, there is no obli- 


them wou 
we y hen the number is less than twenty-five. It is also narrated from 
w 
gation 


him that in five fuslan, one-fifth fasil is obligatory. On this basis two-fifths 
seme ill be obligatory for ten fuslan. It 1s also narrated from him that 
ied value of one-fifth fasil is to be compared with the value of a 
Rr nē the lesser of the two 1s paid. In the case of ten fuslan, the value of 
i za is to be compared with two-fifths of a fasil in this calculation. 
Be said: If a person owes an animal of a certain age, it this ivi 
available, the official is to take a better animal and return s sī r A 
he is to take a lesser animal and charge the excess. This is aj Sava 
the fact that the taking of value in the case of zakāt 1s permis soars 
view, as we shall mention God willing.” In the first case, ty 2 a 
the right not to take the (better) animal and to demand the e sao 
i it i hange. In the second case, he 1s 
due or its value, because it 1s an exc g S e io g 
compelled to accept as there is no bay‘ here rather 1 


zakāt with its value. | . “1 wice. in the 
It is permitted to pay by value in zakāt, in our ea Soe kenan 
case of expiation, sadaqat al-fitr, ‘ushr and nadhr. A- 





3 As stated above. | 
The number seventy-six. ere aie 
N hundred and forty-fve. PAE 
Hara discusion about gold and silver as to i y r 

the substance (‘ayn) of gold and silver and, thus, dinars an 
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Ta AS Os SATIS and shughtered animals, Otu o n the texts 
act VĒRO oft the amman to pav the RAT, W tha lt "ARO Ni m Ss aly 
prumisai SUSHIL reach him and this annuls re aise: is a kā 
a SON, thus, tt DOCS more like Hon, This is ls SSttetion of re 
annals OF Renne as Nearness to God in their SUN Uished trom, i 
towing of blood, and this is nota rational rule (being he attained by ts 
Kad ritual), The basis 


AUS Of the 
i needy, 


S54 i: > $ y ‘ , ` s 
him) Sand thatit is not permuted following the preced 
a erede 


tor nearness in the disputed case is the meeting of 
and this can be rationalised. BOF the w 
There is no sadagah on work animals, those tł 

those that are ted while tied (not Pasturing), w th Kādā burde 
ee EN abās īsā tieapija rent meaning of haan Seg him) 
ree rod bless him and grant hing peace), © ely on the 
Sadaqa on loading animals, work animals, nor on Bs Uhere is ng 
cultivation, = The reason is that the cause is growing pployed lor 
— k In pasturing or being made available for mide buck evi- 
eae Tae ķi deh by Reinu a tied animal the burden is ee 
La = wth is conceptually absent. Thereatter, the pasturinu pi 
Sepa tiar a tor 4 greater part of the year so that ifthe canes 
Rite EA hile tied for half a year or more, it will be treate ša 
stall-fed animal, because the minor part is subservient to the he Syf 

ajor part, 


NS and 


V he As, 
ean! 5 Vē i > average category of wealth, due i 
words of the Prophet (God bless him and grant hi > Gite to the 
raka busses cr : Ss i gri um peace), “Do not 
Seas ree i a people hat is, the choicest—rather take 
both sides (the ik and le average Category, as it secures the interest of 
and the poor). 

He said: > ; r 
same artes Persia ae the nisab, acquires animals of the 
ele kaii RER len "= is to add them to the nisāb and pay 
them, because it is ca seat 4 biji bless him) says that he is not to add 
function (zakāt) ak distin ae A respect to ownership and so also in its 
A EEES kosy guis ied from offspring and profits as these are 
pon ownership so that they come to be owned through the 


“In this version it is ib. T 
n it is harib. There ; 
R?" koda . ģ . are, however , rel f 
t al-Dār'gutnī and others. Al-Zaylaʻi, vol, 2 A versions recorded by Abit 
us version is ghari -"Bayhagī : Nec 
TAN Res gharib, Al-Bayhaqi and Ibn Abī Shaybah have recor i 
$ that convey the same meaning. Al-Zayla‘i, vol. 2, 36 skaitās SEN 
` L , P , s I, 






Wack 


a 


tl: idayali 
p Pout put : 204 
, wot 24 We ti | pa 
ay af tle principal asset?! We maintain that similarity of species 
V4 t T ‘ ` {| i ` 
cause (ah) in the case ol offspring and profits, The 


is tl iy thal wi es | 
reason ; resulting inthe difficulty of reckoning the Hawl foreach acqui 
gitin tio vg the case when the Hawl has been stipulated for ease, 

ato mt Zukāt according, bo Abū Hantfah and Abū Yasul (God bless 
5 s paid on the (complete) nisab and not on the exempted pari 
Muhammad and Zular (God bless them) said that it is paid on 
| “fahe exempted part is lost and the visāb remains, the entire 
hath aoi according to Abu Hanifah and Abū Yusuf (God bless 
OE a according to Muhammad and Zufar (God bless them) it is 
p portionately, The reasoning for Muhammad and Zufar (God 
is that zakat has been imposed to express gratitude for the 
blessing of wealth and the entire wealth (owned) is a blessing, The two 
jurists rely On the words of the Prophet (God bless him and grant him 
peace), “ON five pasturing camels is one goat, and there is nothing on 
the excess till the number reaches ten.” This is how he described cach 
scale (nisāb)" and exempted the obligation from the excess Cafw), The 
reason is that the surplus is dependent upon the nisal therclore, loss is 
first adjusted against the surplus like profit in the wealth of mudarabah, 
Accordingly, Abū Hanifah (God bless him) said that the loss is first allo- 
cated, after allocation to the surplus, to the last increment of the misab 
and then to what is adjacent to it until the loss is completely adjusted, 
The basis for this is that the principal asset is the first nisâb and what is 
in excess of it is dependent upon it, According to Abū Yūsuf (God bless 
him), it is to be allocated to the excess first and then proportionately to 


i 4 N | 
VII lerlyi I i | i aa 
gl th their present It becomes difficult to maintain the 


them) | 
(tufv). 


Thus 
« intact 


thel 
reduced PLO 
bless them) 


each individual part of the nisäb. 

If the Khawārij collect the kharaj and the sadaqah of the pasturing 
animals, it is not to be doubled for the people (not to be collected again). 
The reason is that the imam did not protect them and tax can be imposed 
only after protection (al-jināyah bi-’l-himayah).” The decision given to 


“He agrees that offspring are to be added. fer 

It is gharib with these words. Ibn al-Jawzi has recorded it (rom other jurists Al. 
Zayla't, val, 2, 362, Similar reports are recorded by Abū ‘Ubayd al- Qasim ibn Sallam. 
Al-Zayla‘i, vol, 2, 362. 

"See al-Zayla‘i, vol, 2, 362. . «fally for 

“This is an important principle and runs throughout Hanafi law, expecially 


crimes committed where the state does not provide protection. 


Wha Al Hidayaly hese a | 
"Mg 
hem will be that Whey, pay the zakat apain, but Hit the bh 
ju sore hay, btwn Chery (he ARCET ANd Canl fei EA ie), 
entitled to kliuruj by virtue Of benny hyhlers Crane the ree, "VU an 
[wne fn OLLU 7 zal dl, cat thie other hand, are the ptu» nd fha VARU lu 
piva it te the pirni thay sand that af thre persan payin lormedj Rig hey 
non t pay zakat to therm, he ts absolved of the hability, Likewixe. Pat 
pond kis very tyrant, Panther they are poot due tothe torment what iy 


nis they dth 
facing Phere ju, however greater precaution 11) the first View. 


‘There is no zakat on the pasturiog animals of a minor of ta 
lib, A woman of their tribe pays what their man pays. The Petson isih 
he agreement wih them stipulated the double of what ts taken fron tu 
Mastin! and fram Malin women, but not their minors. 


Ifthe wealth is destroyed after the accrual of the obligation of zakat 
the cakat «lai is extinguished. Al Shafi (God bless hint) said thai the 
owners tobe held hable after the loss as soon as be is able to pay, because 
hada an obligation att liet to his ele ability), and it becomes 
Nhe the sadaqatal-fir, Varther, he did not pay it after it had become due 
soit iva Hohe has consumed it, We maintain that the amount due is 
portal the apab so as to facilitate payment, thus, it is extinguished by 
the loss of its subject matten like the handing over of the offender slave 
on account ol his offence in which case the obligation is extinguished 
it the slave dies (is lost), Further, the beneficiary are the poor, who are 
determined by the owner and no demand has been made by them as yet. 
lt iš said that after the demand made by the collector, the owner is to be 
held liable, His also saul that he is not to be held liable (even after such a 
demand) due to the absence of loss. In consumption, on the other hand, 


there is transgression (delict). In case part of the wealth is lost, the liability 
is extinguished in proportion to the whole, 


nu Tagh. 


Ihe pays the zakāt prior to the completion of one year (hawl), when 
he owns the nizāb, it is permitted, The reason is that he paid after the 
existence of the cause of the obligation. It is permitted and is as if he paid 
the expiation alter causing an injury, Malik (God bless him) disagrees on 
this issue, 

Early payment is permissible more than a year in udvance, due to 
the existence of the cause. [tis also permitted on account of several nisābs 


"his pertains to the rights of the rebels, 
"Mix recorded by al Bayhayi in a lengthy tradition. Al-Zayla'i, val. 2, 162. 
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p -hat time) he owns a single nisāb. Zufar God bless himi 

hough (al 1 Aim he frst nisab is the original nišāb with respect 

ore witty thi pth any excess. OVET and above this is dependent upon 
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chapter 33 


zakat on Mal (Wealth) 


33.1 FIDDAH (SILVER) 


There is no sadaqah on what is less than two hundred dirhams, due to 
the words of the Prophet (God bless him and grant him peace), “There is 
no sadaqah in what is less than five awaq,” where one awgiyah is equal to 
forty dirhams. 

When there are two hundred dirhams and one year has passed over 
them, then the charge on them is five dirhams. The basis is that the 
Prophet (God bless him and grant him peace) caused to be written for 
Muadh (God be pleased with him) that he should “take from every two 
hundred dirhams, five dirhams and from every twenty mithgāls of gold, 
one-half mithgāl”> 

He said: There is no charge on the excess until the number reaches 
forty dirhams when the charge on them will be one dirham.* Thereafter, 
for every forty dirhams there is one dirham. This is the view according 
to Abū Hanifah (God bless him). The two jurists said that whatever is in 
excess of two hundred is subjected to zakat according to its prescribed 
rate, This is the view of al-Shāfi ī (God bless him) as well. The basis are 
the words of the Prophet (God bless him and grant him peace) addr essed 
to Alī (God be pleased with him), “What is in excess of two hundred 


‘It is recorded by al-Bukhārī and Muslim. Al-Zaylarī, vol. 2, 363-64. 
Five come to 200 dirhams, which is the nisab for silver. 
“It is recorded by al-Dar l 

Si y al-Dār gutnī, vol. 2, 364. I TA 
*This is an important rule, but it appears that what people follow bey eb dee 
of the two jurists. In other words, they just work out two and one-half pe 
the amount they hold. 
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of what we have related (earlier).'” The mithgāl is a weight 
ual to the weight of ten dirhams and this is 


basis Or 
on oe even mithgals are 4 
here 
or every four mithgāls (over twenty), two carats are 


jj know" 
we eafter, fi l 
4, The reason 1S that the obligation amounts to one-fourth of one- 
charg® ' 2%). This is so in what we have said as each mithgāl is equal to 


tenth (2- 
rventy cara S: = h . 1 h . J 
here is no sadagah in what is less than four mithqals (after the first 
ding to Abu Hanifah (God bless him). According 


enty). This rence 
tw jurists, it is charged according to the prescribed rate. This is 
s. Each dinar, according to the shar’ (law), is equal 


an issue of fraction BC 
to ten dirhams, therefore, four mithgāls of gold would be equal to forty 
dirhams.” 

He said: Zakat is imposed on gold and silver dust as well as on jew- 
ellery and utensils made of them. Al-Shafii (God bless him) said that it 
jewellery nor on silver rings for men. The 


:s not imposed on women’s 
reason is that their use is lawful, therefore, they are similar to dresses that 


are worn. We maintain that the cause is wealth that grows, and the evi- 
dence of growth is present and that is its readiness for use in trade by 
the very nature of its creation. This evidence is legally acknowledged as 


distinguished from dresses. 


33.3 'URūp (Goons) 


whatever their nature, as long as 
ilver or gold, due to the words of 


Zakāt is obligatory on goods of trade, 
about them: "He is to 


their value reaches the nisab valued in s 


the Prophet (God bless him and grant him peace) 
valuate them and charge five dirhams for every one hundred dirhams.” 


Further, these are goods that are prepared for growth through the endeav- 
ourofthe 'abd (servant), therefore, they are like those readied by the shar‘ 
(law). The intention to trade in them is stipulated so that their readiness 


is established. 
"He is referring to the tradition of Mu‘adh (God be pleased with him) mentioned 


ander the section on silver, Al-Zaylar ī, vol. 2, 364. | | 
Chis is the comparison of the additional brackets of gold and silver. He ts not equat- 


narfū' tradition that is recorded by Abū 


Ing the two values. 
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d by others. Al-Zayla'‘t, vol. 2, 375- 
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He said thereafter: He is to valuate them in a manner that ; 
beneficial for the needy (masakin), as a precaution for Securing : 0 
of the poor (fugara’). He (God be pleased with him) Said: This à 1€ right 


tion from Abū Hanifah (God bless him). In Kitab al-Asl, the a Narra. 
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ry’ aE H | Ai . WOrds “b i 
way” have been used. The reason is that prices (currencies) sed ; est 
ri i > Q? effect Tha: è = | 
valuation of things have the same effect. The interpretation of th N the 

© Words 


“most beneficial” is that he valuates them in a manner that cre 
It is narrated from Abū Yusuf (God bless him) that he is to v 
in terms of a thing that is used as a price for the goods from among th 
currencies because these are the most accurate in identifying bu 
value, Ifthey are purchased with things other than currencies, he is to a 
uate them in terms of the prevalent currency. According to Muhammad 
(God bless him) he is to valuate them with the prevailing currency under 
all circumstances as in the case of usurped or destroyed goods. 


atesa nisāb, 
aluate them 


If the nisab is complete at the two ends of the hawl (year), then a 
deficiency in between these two will not extinguish the claim of zakāt, 
The reason is that it is difficult to maintain its completion during the 
course of the year. Its existence is essential at the beginning of the year, 
however, for the realisation of the cause and the verification of affluence, 
and also at its end for the imposition of the obligation. It need not be so 
between these two times, because this is the period of the subsistence of 
wealth, as distinguished from the situation where the entire wealth is lost, 
in which case the rule of the hawl will be nullified and zakāt will not be 
imposed due to the absence of the nisāb as a whole. It will not be so in the 
situation in the first issue as part of the nisab still exists, thus, the cause is 
present. 


He said: The value of the goods is to be added to the gold and silver 
(dinars and dirhams) so as to complete the nisāb.” The reason is that 
obligation is imposed on the whole in consideration of trade even though 
their readiness for trade differs. 


Gold is to be added to silver, due to their belonging to the same genus 
with respect to currency-value for which reason they have been deemed a 
cause for zakat. Thereafter, the addition (merger) is to be on the basis of 


13 oa - 
In other words, the personal nisāb cannot be worked out separately from one’s busi- 
ness nisāb, 






bū Hanifah ( God bless him). The two jurists main- 
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eee God knows best. 
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sation is linked to the 
Tt is for this reason that the obligation 15 linked 


id in thes *ncics, 
words. zakāt has to be paid in these currenc 


‘ayn of these metals, In other 


chapte! 34 


rhe Person Who Passes by the Tolls Official 


(‘Ashir) 


Ifa person passes by the tolls official with wealth and says, “I acquired it 
„few months ago,” or “I am under debt,” and then takes an oath to that 
effect, he is deemed truthful. The ‘ashir is the person who is appointed 
by the imam on the highway so that he can take the sadagāt (zakat) from 
the traders.’ A trader who denies the completion of the hawl or being 
free of debt, is denying the occurrence of the obligation. The admissible 
statement is that of one who denies along with his oath.’ 

The same applies if he says, “I paid it to another ‘ashir.” The meaning 
is if there was within that year another "āshir, because this man is claiming 
the delivery of the trust to whom it was due. The case will differ when 
there was no other 'āshir during that year, as this will certainly make it 
evident that he is making a false statement. 

Likewise, if he says, “I paid it myself,” that is, to the fugarā in the city. 
The reason is that such payment (distribution) was delegated to him. The 
authority to charge one passing by is due to one entering into this official s 
Jurisdiction. 

The same rules apply to the obligation of sadaqah on the pasturing 
animals in the first three cases. As for the fourth case, which is his claim- 
ing that he paid it himself to the poor in the city, he is not to be deemed 
truthful even if he says it on oath.’ Al-Shāfiī (God bless him) said that 


There are other officials too for the implementation of the system. 
‘That is, if the person takes an oath his statement will be accepted. | 
"Collection of zakat.—Within the topic of zakāt, the issue of zakat collection, espe- 


Fr i i t given 
cially the compulsory payment of zakat, is extremely important. It is, however, not g 
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: eu aT te wealth in his possession is also in need of mene. 
he is deemed truthful, because he delivered what ws ded, The wealth in his p F kalto f Of protec 
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ds ls AAI Ay ahai Claim . Mie eer: se this is based on the first. The attribute of being 
tinguished from amwal batinah (invisible wealth), There “M as dis posse?” n, because [nis 15D | | PO BE tk 
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that the first payment (assuming that he is made to pay t r IEIS aig $ ee therefore, £ «rt 
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zakāt payment, while the second payment is by w. ae eed te t Wee „cept on wealth. : 

«gt out hina Peka LEN PY Way OF sivāsaļ,+ Tk “posed CEP Muslim one-fourth of a tenth is charged, from 2 
again it is said that zakat is the second payment, and the ey im „id: From 4 + i TORE: 
| dec TA ' ISCAS Cony He sale: fa tenth and from an enemy (harbi) a tenth. This is 
into a supercrogatory payment, which is the second view, | Erted - one-half 0 dati is 

i 3 CN Paymeny dhimm! ad by ‘Umar (God be pleased with him) as a directive to 
zakāt of pasturing animals, as well as trading goods, an is * Gf rdered DY U 


Ea ` . a9 S suance O 
tificate of payment (freedom from liability) is not stipulated in g 


al-Saghir, while it is stipulated in the Kitab al-Asl, Thel 
narration of al-Hasan from Abū Hanifah (God bless him), The reason | 
that he has made a claim and his claim is certified as proof thereof hire 
fore, it is necessary to notify it. The reasoning for the first (st i 
al-Jāmi" al-Saghir) is that one writing resembles another 


what was © 
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pis officials 
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* jf, however, the harbi is crossing over with fifty dirhams 

49 be charged from him, unless the enemy charges us on such 
nothing 15 TO hen we cross over). The reason is that the charge from them 
A ree ri r as distinguished from the cases of the Mus- 
is AP spree The charge is either zakāt or its double, therefore, the 
jim an | 


atement in fa nisab is essential. This is stated in al-Jāmi' al-Saghir. In the 
t 


and car ; existence ( Kri Seite rt eee -on trivial amounts even 
considered as proof? | ki Book of Zakat, 1t 15 AKR a “A ity Sk KI Wes out 
| i PN rt ENA harge us on such amounts, because a sma 
Matters in which the Muslim is deemed truthful, the dhimmi will be | ifthey do charg 


be exempted, and further it does not require protection. . 
s He said: Ifan enemy ( harbi) crosses over with two hundred dirhams, 
and it is not known how much the enemy charges from us, we collect a 


| tenth from him, due to the words of Umar (God be pleased with him), 
Heer ed ake ands separ idee, AA “If you are rendered helpless (about knowing the amount), then charge a 


his slave girls when he says: "They are mothers of my children (ummahat | tenth?” If it is known that they charge from us one-fourth of a tenth or 
al-awlad),” or when there are slaves with him and he says that they are one-half of a tenth, we are to charge accordingly, but if they take away 
his children, The reason is that he is being charged for the protection the entire wealth, the entire wealth is not to be taken away as that is 


| gross injustice (treachery). If they do not collect anything, we ohea 
charge either, because they have relinquished charging our tra g 
also because we are under an obligation to observe a higher morality. 

He said: If an enemy trader passes by an "āshir and he charges him a 


deemed truthful too. The reason is that what is taken from him is double 
of what is taken from the Muslim. These conditions are, therefore, to be 
‘observed in order to realise the double payment. 


ne ee ee N 
adequate attention in some books of figh. The Author discusses it here in an indirect 
manner. A brief description may help. First, the 'āshir is the tolls official on the high- 
way, as the Author states, and he collects from Muslims with the dar al-Islam as well as 


f se à 3 - pē. r 4 , A "Šā f 4 PSS 1 s è , $ not to charge 
w those who come from the dar al-harb. The first cases he discusses are those for tenth, but then he passes by again (on his way back), he is 
trading goods: (1) the trader denies that a hawl has passed over his goods; (2) the trader 


i i s is that charging each time 15 
claims that he is under debt; (3) the trader claims that he paid it to another ‘ashir; and him until a year has passed by. The ego i PN A E been granted 
(4) the trader asserts that he paid the amount himself directly to the beneficiaries. The the extermination of wealth whereas the righ tion) of the first 
last case shows that the amount due on the trading goods can be paid by the indiviu- for the protection of wealth.’ Further, the hukm (opera 


A J ta ga . i ext year. 
dal himself and need not be paid to the imam or his representative. He then compares aman (safe-custody) still prevails and the aman will be renewed next y 
trading goods to pasturing animals and maintains that the first three cases will apply 


to pasturing animals, but not the fourth case. In other words, the amount due must be 
paid to the imānrs representative in the case of pasturing animals. Zakat on personal 





“It is recorded by ‘Abd al-Razzāg. Al-Zayla'ī, vol. 2, 379. 


wealth—gold and silver—can also be paid directly b indivi "This is gharib. Al-Zayla'ī, vol. 2, 379. I. 
| aic y the individual. a deemed it an obligation. 
dia is, the tax imposed by the state is by way of siyāsal. za j = 26 Boies Pane ess ae j le identified earlier. 
That is, it is easy to forge documents. This principle is similar to the princip 
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In addition to this, itis not possible for him to re 


Side 
and charging after that does not diminish Wealth. 


If, however, he has imposed a tenth on him and he returns 
al-harb, but then returns on the same day, he is to charge V the da, 
again, The reason is that he has returned on a fresh amān, ina. ? tenth 
after a renewed aman does not lead to the diminishing of wealth arging 
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If a dhimmi passes by the ‘shir w 
(pigs), he is to charge for the wine, but not for the Pigs,” 
ment that he is to charge for the wine means by value. Al-Sh 
bless him) said that he is not to charge for either o 
(legal) value. Zufar (God bless him) said that he j 
both are equally valuable for the dhimmis." 
said that he is to charge them for both when 
It is as if he deemed the pigs to be subsery 
If he passes by with them separately 
for the pigs. The reasoning for the 


His State. 
afi‘ 

f them as they sk ko 
S to charge for both as 
Abū Yūsuf (God bless him) 
he passes by him with both, 
lent (included within) khamr 
he is to charge for the Khamr and not 


distinction according to the accepted 
rules is that the value in things that have a unique value take the rule of 


the ‘ayn, and pigs are classified as such, whereas things that are fungible 

(can be substituted through similar units) are not assigned such a rule, 
and wine is one of them. The reason is that the charge is based upon 
protection, and the Muslim protects wine himself for converting it into 
vinegar. Likewise, he protects it in the case of another. He does not, how- 
ever, protect khinzīr for himself rather he shuns it due to Islam, therefore, 
he does not protect it for another. 

If a minor or a woman fro 
wealth, nothing is to be impo 
be charged at a rate charged 
stated under the topic of past 


m the Banū Taghlib pass by the 'āshir with 
sed on the minor whereas the woman is to 


for their men, on the basis of what we have 
uring animals. 


If a person passes by the ‘shir with one hundred dirhams and 
informs him that he has another one hundred at his place of residence, 
Over which a hawl (year) has passed, he is not to subject the hundred 
with which he passes by to zakāt, due to their being less than the nisāb 


This would appear to apply the principle of protection to wealth that the Muslims 
Can protect. 
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Min erals and Treasure- Iroves 
j 


when a mineral like gold, silver, iron, lead or copper is found in kharāj 
jand oF «shr land,’ then there is a fifth (khums) in it, in our view. Al- 
shaft (God bless him) said that there is no charge on the finder of the 
mineral. The reason is that it is mubah and he was the first to take it 
into possession, like something hunted. The exception are mined gold 
and silver and these are subjected to zakāt without the stipulation of the 
hawl, in one of his views, because the hawl is stipulated for growth/gain 
and the mineral represents gain in its entirety. We rely on the words of 
the Prophet (God bless him and grant him peace), “In rikāz there is a 
ffth (khums): This means buried treasure and in its unqualified sense it 
includes minerals. Further, it was in the hands of the unbelievers and it 
was transferred to our hands through domination, therefore, it is equiv- 
alent to spoils (ghanimah), and a fifth is imposed on the spoils. It is 


distinguished from the hunted animal that was in no one’s possession. 
gained the spoils, however, was legal purely 


f, while the true possession is that of the 
legal possession with respect to the 
of four-fifths, which are assigned 


The possession of those who 
through the prima facie proo 
finder. We have given consideration to 
khums and to real possession in the case 
to his ownership. 

If a mineral is found within his house, there is no charge on it, 
according to Abū Hanifah (God bless him). The two jurists said that 





Where the mineral 
for minerals found 
kat is charged. 


'Not owned by the finder. 

2The distinction lies in the effort required to extract the mineral. 
is found without much effort, it is subjected to ‘ushr (see rule below 
in one’s land), but where considerable effort is required to mine It, Za 


‘It is recorded by all the six sound compilations. Al-Zaylaī, vol. 2, 380. 


ra (V 







280 Al-Hidayah 

there is a fifth (khums) in it due to the 
we have related. He maintains that the 
of the earth, being mixed with them 
remaining constituents. The same sh 
because this component does not 
from treasure as th 


UNTestricte 


d me. 
mine ~ar 


ling 
9 
t Of the ted fy 
N is pl- 

15 placed Do 
e for this ce n 


ral IS par 
„and no burde 
ould be the rul 
differ from the Ww 
atis not mixed UP with the 

He said: If he finds it in his land, t 
him) there are two opinions, The b 
one of these, 


Sting: S 
earth, "BUisheg 


hen, from Aba H 


asis for the 
and this is the Narration in a 


house was owned without any burden but 1 
and kharāj are imposed on the land 
to this burden. 
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If, however, rikaz, that iS, treasure is fou 
according to the two jurists on the basis of the tradition we hay 
The term rikaz is applied to mean treasure due to the unde 
of rakz, which means being embedded. Thereafter, if it h 
by the Muslims (Ahl al-Islam), for example when the 
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e Telated 4 
rlying meaning 
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of found Property 
dentified under its topic. If the coins 
have been minted by the People of the Jahiltyyah, like the Pictures of 
idols etched on them then Khums is imposed under al] circumstances, as 
we have explained. Thereafter, if it is found in mubah (permissible) land 
(enemy territory), then four-fifths are for the finder, as he is the 
found the treasure and those entitled to the spoils did not know about 
it. Thus, it belongs exclusively to him. H the person finds it in land that 
is owned by another, the hukm is the same according to Abū Hanifah 
(God bless him), because entitlement depends upon the takīns of pos- 
session and this has occurred on his part. According to Abū Hanīfeh and 
Muhammad (God blass them), it balo gs5 to the person for whom the 
land was delineated, and he is the person who has been made the owner 
Of a site bv the īmām frst upon conguest. The reason is that he was the 
Hirst 10 take possession of it and this POSSESSION is excinsīve, thus, he owns 
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chapte! 36 


zakāt on Crops and Fruit 


abū Hanifah (God bless him) said that what the earth makes to grow, 
whether less or more, 1s subject to ‘ushr (tenth) irrespective of its being 
irrigated by flowing water or water from the sky, except for firewood, 
cane and grass. The two jurists said that ‘ushr is not obligatory except 
on those (crops and fruit trees) that leave behind (storable) yield whose 
quantity reaches the level of five awsug. One wasag is equal to sixty sā's 
by the standard of the Prophet’s (God bless him and grant him peace) 
wasag. There is no ‘ushr, according to both of them,' on vegetables. The 
disagreement is on two points: on the stipulation of the nisāb and on the 
stipulation of non-perishability. On the first point, the two jurists rely 
upon the words of the Prophet (God bless him and grant him peace), 
"There is no sadagah (zakāt) on what is less than five awsuq.”* The rea- 
son is that it is sadagah (zakāt), therefore, nisāb is stipulated for it so as 
to ensure sufficiency of wealth, Abū Hanifah (God bless him) relies upon 
the words of the Prophet (God bless him and grant him peace), “What the 
earth brings out is subjected to ‘ushr, and these words do not make dis- 
tinctions. The interpretation of what the two jurists have related applies 
to zakat on trading goods. The reason is that the people in those days 
used awsug for trade where the value of the awsuq was forty dirhams, The 
owner is not given any consideration here so how can his being wealthy 





= SS S A 
"That is, Abū Yūsuf and Muhammad (God bless them). 


*It is recorded by al-Bukhari and Muslim from Abu Sa‘id al-Khudri (God be pleased 


with him). Al-Zayla‘, vol. 2, 384. V 

*In these words it is gharīb, however, a tradition in the same meaning i recorded 
by al-Bukhari from al-Zuhri from Salim from Ibn ‘Umar (God be pleased with them), 
Al-Zaylafī, vol. 2, 384-85. 
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As for firewood, cane and grass, they do not usually grow ; 
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the case 0 1oney a tenth Cushr) is charged i the yield is from 
In Al-Shāfri (God bless him) said that it is not to be imposed, 
«that it is produced by an insect and thus is similar to silk. 
We rely upon the words of the Prophet (God bless him and grant him 
gace) ON honey there is a tenth. | he basis is that the bee partakes of 
lowers and fruit and on these there isa tenth, so also in things that are 
roduced from them. Chis is distinguished from silk-worms as they live 
on leaves and the tenth is not imposed on them. Thereafter, according to 
Aba Hanifah (God bless him) a tenth is imposed on it whether it is more 
or less, because the nisāb is not taken into account by him. According 
to Abū Yusuf (God bless him), the value of five awsug is to be acknowl- 
edged as itis the basis for it. It is also related from him that nothing is 
charged on it until its value reaches ten girbs (where one qirb is equal to 
fve maunds). This is based upon the tradition of Banta Shababah that 
they used to pay the Messenger of God (God bless him and grant him 
eace) in this way.” The weight of five maunds is also narrated from him. 
The weight of five afraq is narrated from Muhammad (God bless him), 
with each farag being equal to thirty-six rotls, because the farag is the 


largest unit used to measure it. The same applies to sugar cane. 

There is a tenth (‘ushr) on honey and fruits produced in the moun- 
tains. According to Abū Yūsuf (God bless him), it is not to be charged due 
to the absence of the cause, which is productive land. The basis for the 
approved opinion” is that the purpose is attained and that is the yield.” 
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‘It is related in these words by al-‘Uqayli in his book Kitab al-Dua‘afa’ through ‘Abd 


al-Razzāg. Al-Zayla‘i, vol. 2, 390. 
*It is recorded by al-Tabarani in his Mu'jam. Anot 
is recorded by al-Tirmidhi. Al-Zayla’l, vol. 2, 391. 
That is, the Zahir al-Riwayah, which is the rule mentioned above. 
"Mere yield is not sufficient as that is present in the case of grass as well. 
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he means a dhimmi other than a Taghlibi, and he takes possession of it, 


Was 
land 
According to 


eng Original 


> aa TENT 
ane as ae aa the liability from ‘ushr to one-half ‘ushr, 
€ took these things into account wh istincti 
i en he ordered a distinctio i 
rain-fed lands and irrigated lands. R AT 


“He is referring to the traditi 
ion $ = s = 
ols 39A, da recorded by al-Bukhārī from al-Zuhrī. Al-Zaylaf, 
15T" ` è a 
for Klans Asā are important for determining the nature of land in Muslim countries, 
rs > da er than those whose nature was settled. In other words, is the land in a 
nery lke Pakistan kharāj land or ‘ushr land, even if it is owned by Muslims? The 


decision affect . 
: s the avenues of expenditure. b ‘ 
avenues of kharāj. P „because those of ‘ushr are different from the 









R . 
(G° Acco rdin 


1 
+O i amm 
ogy * ing tO Muha 
Accor pr land, because 


~ Oo 4 . 


anothē 


ture of 


AAl- LIL yes 


et to the payment of kharāj, according to Abū Hanifah 
ubjēt because this is the most suitable liability for an unbe- 
= to Abū Yusuf (God bless him), he is to pay double ‘ushr, 
~ nt on the avenues of expenditure for kharāj on the anal- 
Ser ae and this is simpler than the alteration of the liability. 
ag ad (God bless him), the land will retain its sta- 
it is a burden placed upon the land and cannot 
the case of kharāj. Thereafter, in another narration, it is 
the avenues of expenditure of sadaqat (zakāt), while yet 
OT n mentions spending through the avenues of expendi- 
ee Muslim takes the land from him through pre-emption 
khara]. land is returned to the seller due to the vitiation of the 


he a LJ . 
ill remain ‘ushr land as it was originally. In the first case, 


he redirection of the bargain towards the preemptor, as if he 
see t it from the Muslim. In the second case, it is due 


who bough yS ; I 

„d revocation as a legal effect of vitiation, which rendered the 
R at k i . aed: 

aa existent. Further, the right of the Muslim was not extinguished 

sale non-€ 


< purchase as he was entitled to restitution. 
due to this i If a Muslim has a site demarcated for a house and he turns 
Ee i rd. then, it is liable for ‘ushr. He means thereby, when he 
E water, however, if it is irrigated with kharāj water, it 
The basis is that the burden in such a case revolves 


„iSS 
e ; 
rhe! him) ? 


ess 


) 
| C narr 


(shufah) or 


sale, them it W 


itis due 
was the one 


iti | 
waters It with ‘ushr 
is subject to kharāj. 


6 
the water used." 
around he Magian with respect to his house. The 


There is no charge on t n wi | 
basis is that Umar (God be pleased with him) exempted residences ae 
charges.” If, however, he turns it into an orchard, it becomes gr e a 
kharāj. If he waters it with ‘ushr water, then, due to the obstacle of impo 


ing ‘ushr on him, as it contains within it an element of PRIS 
to God, kharaj is imposed on him, which is 4 penalty that sul S as ea 
On the analogy of the views of the two jurists, ‘ushr 1s to be pīpē šajā 
to the use of ‘ushr water, except that according to Mubamma R A Abū 
him) there is a single ‘ushr, while there is double ‘ushr according 


i i d. 
Yūsuf (God bless him); the reasoning for this has agar’ Creer 
Thereafter, ‘ushr water is rain water, water of wells, spring 


a; water is water C 
that do not fall under the authority of anyone. Kharāj wa 





Rē ining the nature of land. 
‘This is another rule for determining the bn Sallam has re 


YIt is gharīb, however, Abū ‘Ubayd al-Qasim 1 
conveys such a meaning. Al-Zayla‘t, vol. 2, 394- 


corded a report ti 






nh _Al-} didà yalı 





ji 
| | Book LI, p 
canals dug by non-Arabs. The w; . ROK. 
b bY bs. The Water of rivers Jayhū Duy 
“run, Sa 


and Furāt is ‘ushr water accord ing to Muha Ynū 
because no one protects them as in the case or uo (God By. Pail 
spring water). It is kharaj = case Of river bless pp N 
$ g water). It is kharāj water according to Abū ve (as 
because boat bridges are built over them 1 šūstūf 
tection. 
mm On ii land of a minor and a woman of Banū T 
arg < ri 4s < ih; 
ge that is imposed for a Taghlibī man that ; aghlib is im 
land, and a single kharaj for kharā; lats, double 5), g sed 
sing arā) tor kharāj land. The basic : € ushr fg «< ā 
was concluded for doubli a ASS tēta m 
ae ies oubling the sadagah and not ay = the agree 
i On the minor and woman when they are M £ ‘Pine burden, Th 
kiss which is doubled when they belong to = oks ish 
e said: T i . $ l j A 
The basis Dis utt) i < on a spring of tar and oil in * 
been : | noe something that is a yield of the land Ushr Jang 1s 
a fountain like a spring of water. I aij It iS a spri 
. F - In kharāj land Sprin 
on It, and this, if its surround} J and, kharāj is i 
: unding area is suitabl 7 1S Impos 
( 8 ote e for eee, ed 
kharāj is dependent upon the ability t6cultivare a cultivation, because 


> and thi 16 . ‘ 
iS IS an Indication ) Mm), 

ofp 
ro 


- 


zi - - 
This applies to Petroleum. 
»$ ET meta 
*Kkarājis not imposed if there is tenti 
ve no potential for cultivation. 


chapt*! 37 
ns to Whom Sadagah (Zakāt) Can and 
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sad be Paid 


God bless him said: The basis for this are the words of the Exalted, 
H j .- are for the poor and the needy, and those employed to administer 
oe cfands) for those whose hearts have been (recently) reconciled (to 
Truth); for those in bondage and in debt; in the Cause of Allah; and for 
the wayfarer: (thus isit) ordained by Allah, and Allah is full of knowledge 
and wisdom.” These are eight categories. The mu’allafat qulubuhum have 
been dropped from these, because God gave strength to Islam and made 

and a consensus (ijrmā') was arrived at on the issue.” 


it free of their need 
meagre resources, while the miskin is one who 


The fagīr is one who has 
has nothing. This view is narrated from Abi Hanifah (God bless him). It 


< also said that the position is the opposite. Each view is supported by its 
own reasoning. Thereafter, they are two categories or a single category, 
and we shall mention this in the Book of Bequests ( Wasayah), God, the 
Exalted, willing. 

The imam pays the official, if he works, in proportion to his work, 
and gives him what is enough for him and and his helpers,’ but not lim- 
ited by the eight shares.* Al-Shāfi'ī (God bless him) disagrees with this. 
The basis is that the official’s entitlement is based upon sufficiency; there- 
fore, he is to take it even if he is well off. There is, however, an element 


‘Qur'an 9:60 

It is recorded by Ibn Abi Shaybah. Al-Zayla‘, vol. 2, 394. 

3This rule may be noted for distributive justice. F 

*Some may say that these are seven avenues, because the share of the KSI ee 
gulūbuhum was dropped. The response is that these people were of two type ald 
lievers and Muslims. The share of the unbelievers was dropped in his view. 
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Umar and Ibn ‘Abbas (God be pleased with them).7 
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šā AR: by al-Tabarī in his Tafsir. Al-Zayla‘, vol. 2, 395 
10n recorded by Abū Dawid supports this. Al-Zaylaī, vol. 2, 395 


‘The traditi ‘Abba 
Fadition of Ibn ‘Abbas (God be pleased with them) is recorded by al-Bayhaqi. 


Al-Zayla‘, vol. 2, 397. 
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mitt ed to pay zakat to a dhimmi, due to the words of 
js NOY reall bless him and grant him peace) addressed to Mu‘adh 
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cod bE ple He may Pa» to the dhimmi, other types of sadagah. Al- 

E A A him) said that he is not to pay it to him, and this is 


aati ( on from Abū Yusuf (God bless him) on the analogy of 
narra n the wo rds of the Prophet (God bless him and grant him 
arity to the people of all religions”? Had it not been for 
Muʻadh, we would have upheld payment to them out of 
built with zakāt (funds) nor is a shroud to be 
3.4 with it, due to the absence of passing ownership, which is an 
rovided ent of zakat. The debts of a deceased person are also not 
ial aa through it, because the repayment of the debt of another 
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ords of the Exalted, “And for slaves”™ We argue that that setting free is 
a extinction of ownership and not the passing of ownership. 

Zakat is not to be paid to a wealthy person due to the words of the 
Prophet (God bless him and grant him peace), "Sadagah (zakāt) is not 
lawful for a rich person.” In its unqualified meaning, this tradition 1s a 
proof against al-Shafi'i (God bless him) in his view about rich Warriors, 

and so also the tradition of Mu‘adh (God be pleased with him), which we 


have related.” | | 
He said: The person paying zakat is not to pay it to his father and 


grandfather howsoever high, nor is he to pay it to his child, and the child 
low. The basis is that the benefits of property are 


of his child howsoever 
ns. Al-Zayla‘i, vol. 


81t has been reported by the Imams of all the six sound compilatio 
2, 398. 
‘It is reported by Ibn Abi Shaybah. Al-Zaylaī, vol. 2, 398. — ķi 
Due to the unrestricted and unqualified meaning of the text of the Qur an. 
them). A tradition 


d be pleased with ; 
= ied by Abū Dawud, while another 
ded by al-Nasāī. Al-Zayla'ī, vol. 


"Qur’an 2:177 

21t is related from a number of Comapnions 
from Ibn ‘Umar (God be pleased with both) is recor 
from Abū Hurayrah (God be pleased with him) is recor 


2, 399. 
3It has preceded recently. Al-Zayla ī, vol. 2, 398, 401. 
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is not realized. He is not to pay it to his wife e 
participation in the benefits in practice. Nor is t 
husband, according to Abu Hanifah (God bless 
we have stated. The two jurists said that s i 

words of the Prophet (God bless him a aa ee It to him due ha 
two rewards, the reward of the sadagah and the ad A "ace, “You the 
the bond.”"* He said this to the wife of Ibn Mas‘ud ie of strengthen: < 
him) when she had asked him about Paying the PE Eye be Cased at 
We would say that this tradition is to be interpreted t me (zakāt) to Ya 
tory sadagah (charity). O Mean sy a 


He said: The person paying is not to give it to his mud 
mukatab slave and his umm al-walad, due to the hack a sis 
ship, because the earning of a person owned is for h a 

master has a right over the earnings of his slave. Accord 
is not transferred completely. He is also not to pay it to eis Ownershi 
has set free in part, according to Abū Hanīfah (God Bless ie whom he 
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poor, because he is not deemed rich due to the financial case of his fa 
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metis of i rich man, for if she is poor, she is not treated 5 rich 
iara T of her husband, and she does not attain case 
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hat has been soiled through meeting of the obligation, but 
_ ike water otuntary charity it is Bie the coolness attained with water. 
ase O hey (the Bani Hashim) are the families of ‘Ali, ‘Abbas, 
| “pe 4 al-Hārith ibn ‘Abd al-Muttalib (God be pleased with 
Jafa" yell as their clients. All these persons trace their descent from 
hem oe ‘bd Munaf, and the tribe takes its name from him. As for 
gshim ! it is narrated that a client of the Messenger of God (God 
ír ee d grant him peace) asked him whether the sadagah was law- 
a He replied, “No, you are our client” This is distinguished 
neat? where a Qurashi sets free a slave who is a Christian so that 
ken from him. It is the status of the emancipated person that 
n into account, as this is analogy, while the association with 
lient is through the text and is specific to zakat. 
the K? - Hanīfah and Muhammad (God bless them) said that if a person 
A vist to another on the assumption that he is poor, but it turns 
out that he is rich or a Hashimite or an unbeliever or he had paid in 
the dark and it turned out to be his father or son, then he is under no 
obligation to repay the zakat. Abū Yūsuf (God bless hīm) said that he is 
to pay once again. The reasoning is that his mistake has become evident 
with certainty as well as the fact that it is possible to discover the reality of 
these things. In such a case the situation is like using utensils and clothes 
(that have acquired impurity without knowing about it). The two jurists 
(Abū Hanifah and Muhammad) rely upon the tradition of Ma'n ibn Yazid 
in which the Prophet (God bless him and grant him peace) said, “O Yazid, 
you have what you intend, and O Ma'n for you is what you took?” In this 
case the representative of his (Ma'n's) father had given him his father’s 
sadagah. Coming to know the reality in such situations is a matter of 
investigation and not one of certainty, thus, the decision is based on what 
he is convinced of as is the case with the ambiguity about the direction 
of the giblah. There is a report from Abū Hanifah (God bless him) that 
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“The question to be raised here is whether zakat can be paid for setting up and run- 
ning madāris, In our view, the teaching of Islamic disciplines is a communal obligation 
and should not depend upon zakāt or any kind of charity. There should be a mandatory 
tax in Muslim countries to meet this obligation, not only within these countries but in 
other countries too, M 

"It is recorded by Abū Dāwūd, al-Tirmidhī, al-Nasa’i and others. Al-Zayla'ī, vol. 2, 
40, 

"It is recorded by al-Bukhari, vol. 2, 405. 
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maintains that in the case of persons other than the Weal 
act is not valid. The more authentic report, however < th Person hi 
is the situation when he investigated and Paid being ae first. Thi 
recipient was a lawful beneficiary. In case he Was in dahon. tthe 
investigate, or did investigate and paid, and in his Predomi edi Not 
he was not a rightful beneficiary, his act is not valid, unless er VPinion 
the person was poor (in which case it is valid), which is the Ai Knew thar 
If he pays to a person and then comes to know that he 1s ie View. 
his mukātab slave, the payment is not valid, due to the lack kr 
of ownership as there is an absence of the legal capacity for Kā 
which is a rukn as has preceded. nership, 
It is not permitted to pay zakāt to a person who owns (wealth 
to) the nisāb, whatever the type of wealth. The basis is that being we Fu 
legally is determined through the nisāb (standard for determining g 
existence of wealth). The condition is that such Wealth be in one ; 
the primary needs and growth in wealth is a condition for the obligation 
of payment. 
It is permitted to pay it to one who owns less than this even though 
he is sound (not an invalid) and has an earning. The reason js that he is 
poor, and the poor are an avenue of expenditure. The reality of need js 
not based on such attributes, therefore, the hukm turns on its dalil, which 
1s the lack of nisāb. 
It is considered disapproved to pay to one person a sum of two hun. 
dred or more dirhams, but if the payment is made it is valid. Zufar (God 
bless him) said that it is not permitted, because wealth and payment lie 
side by side, thus, he has acquired the liability to Pay upon acquiring 
wealth. Our reasoning is that wealth has arisen through the rule of pay- 
ment and, therefore, follows it, but it is disapproved due to the proximity 
of wealth, as in the case of a person who prays when impurity lies right 
next to him. 
He (Muhammad) said: 
preferable in my view. The meaning 
for alms on that particular day, becau 


approved. 
He said: It is disapproved to move the zakat of one land to another. 


The sadagah of each group of people is to be distributed among them 
(their poor) on the basis of what we have related of the tradition of 
Mu'ādh (God be pleased with him) and in this the right of the neighbour 
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chapter 3° 


sqdagat al-Fitr 


He (God be pleased with him) said: Sadagat al-fitr is obligatory on every 
fee Muslim if he owns an amount equal to the nisab in excess of his 
residence, clothes, household assets, horse, weapons and his slave.’ The 
obligation is based upon the words of the Prophet (God bless him and 
gant him peace) in his sermon, “Pay for each free person and slave, 
minor or major, one-half sa° of wheat or one sā‘ of dates or one sã‘ of 
barley.” It was related by Tha'labat ibn Su ayr al-'Adawi or Su'ayr al- 
‘Adhari, and through such a narration? an obligation is established (but 
not a definitive obligation) due to the absence of a definitive report on 
this. The condition of freedom is stipulated to affirm ownership, while 
Islam is stipulated so that nearness to God is attained. Financial ease is 
stipulated due to the words of the Prophet (God bless him and grant him 
peace), “There is no sadagah except that borne by the wealthy.’* This 
is proof against al-Shāfi ī (God bless him) with respect to his statement 
that it is obligatory upon the person who possesses an excess over the 
food of the day for himself and his dependents Financial ease has been 


‘These requirements translate into ownership of considerable wealth in the present 
mes, There are many people today who do not own the houses they live in or even the 
iS of transportation that they use. A large number of people do not have the ability 
* a servant, if that can be treated as a subsitute for owning a slave. | 
AA eed drom al-Zuhri through different chains of transmission. One of these is 
tans Toe Dawid in his Sunan. Al-Zaylaī, vol. 2, 406. 
A = 118 a khabar wāhid. A 
dati: 5 recorded by Ahmad ibn Hanbal (God bless him) in his Musnad. Al-Zayla'ī, vol. 
"He said this due to the words at the end of the first tradition that there is no dif- 
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lation of wealth), and no growth in them js stipulated, ff is the Caley, 

nisāb that the prohibition of accepting sadagah, the oblig "1 Such 


sacrifice as well as the payment of fitrah are linked. 
He said: He is to pay it (the amount) on his own 
tradition of Ibn ‘Umar (God be pleased with both), 
senger of God (God bless him and grant him pe 
obligatory (fard) for every male and female... 
(the same amount) On account of his minor c 
the causc is "the head (person)” whose (fin 
over whom he exercises legal authority as such a Person (he 
ated with the obligation (fitr). Thus, the term, "zakāt al-rq’s” (zakat for 
the head) is used, and it is a sign of its causation. The association is made 
with the fitr obligation as that is the time for it. Accordingly, the num. 
ber increases with an increase in the number of heads despite the unity 
of the day (of obligation). The basis for the obligation is his own Person 
(head) for he feeds it and exercises authority over it, thus, whatever has 
‘ the same meaning is attached to it, like his minor children 
them and exercises authority over them. And (he is to pay) for his slaves, 
due to the existence of legal authority over them and the burden of sup- 
porting them. This is the case when such slaves are meant for personal 
service and when the minor children do not own wealth of their own. If 
they possess wealth the fitr is to be paid from their wealth according to 
Abū Hanīfah and Abū Yūsuf (God bless them) with Muhammad (God 
bless him) disagreeing, The basis is that the shar‘ (law) has treated it as a 
burden and it, thus, resembles maintenance (of a wife),’ 

He is not to pay on account of his wife, due to inadequate authority 
and liability of burden, for he does not have authority over her beyond 
the rights of nikah (conjugal rights). He also does not bear her burden, 
except in the case of prescribed matters like medical treatment. He is also 
not to pay on account of his children who have attained majority even 
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to Islam, or a child is born on the night of the fit th 
fitrah becomes obligatory in our view, but in his tek: + Ymen 
The same applies, in the opposite situation, to a Bēla IS Not obliga hig 
time from among his slaves or children. He (al-Shāfi) n Who a: or 
obligation is specific to fitr and this (sunset) is its time. O aing tha 
the possessive relationship between sadagah and fiy 5 ey lew. i 
payment specific to fitr and this can only be related to the ry mat: that 
night.” ay and 

It is recommended (mustahabb) that the people pay the 
day of fitr prior to going towards the place of (‘q) reer ON the 
that the Prophet (God bless him and grant him Peace) ig s basis i 
prior to moving towards the place of prayer.” The Citā tO pay i 
him self-sufficient is that he should not be occupied with the tO Make 
alms away from prayer, and this is done by paying earlier 7 Ceking of 

If the people pay it before the day of fitr, it is valid, because it iş þe 
paid after the occurrence of this cause, thus, it resembles the hasten; eing 
zakāt. There is no distinction between the period of early ime a 
another period, and this is the sound view. It is, however, said that tā 
permitted to hasten it up to the second half of Ramadan, and itis said 
that it should be hastened up to the last ten days 

If they delay it till after the day of fitr, the liability will not lapse, 
and they are under an obligation to pay it. The basis is that the meaning 
of nearness to God can be rationalised here as it is a financial burden, 
therefore, the time of payment cannot be the determining factor as dis- 


tinguished from sacrifice (on 7d). God knows best. 
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Chapter 39 


The Obligation of Fasting ($a wm) 


tie God bless him) said: Şawm (fast) is of two types: obligatory and 
supererogatory, The obligatory fast is also of two types.' The first of 
these is the fast associated with a specific time, like the fast of Ramadan 
and a specified nadhr (vow). Such a fast is permitted with a niyyah 
intention) formed the previous night. If no niyyah is formed till morn- 
ing a nivyah formed in between that time and the declining of the sun 
isvalid.* Al-Shafi'i (God bless him) said that it is not valid. 

Know that the sawm (fast) of Ramadan is a definitive obligation 
faridah) due to the words of the Exalted, “Fasts have been prescribed 
r vou. A consensus (ijma*) has taken place about the definitiveness of 
this obligation. It is for this reason that one who denies the obligation’ 
B imputed with kufr (unbelief). The object of a vow (nadhr) is wājtb 
ries due to the words ot the Exalted, “Then let them abide by 
Meet ao cause for the first obligation is the month of Ramadan, 

"the obligation is attributed to it. Accordingly, the obligation 


bēg oae the two obligatory types first and then deals with the third category, 
Se Out of Meh ne tasts, The second type ot obligatory fasts are mostly those that 
nām Malik t The exception is the unqualified vow (nadhr). 

Aight whe bs = aj bless him) said that the niyyah must be formed the previous 
Kūr'ān šu ast ts obligatory or supererogatory. 
$ v 


an 


This ee skay says that fasting during Ramadan is not obligatory. 
“$500 is th Fo and not fard, although it is established by the text of the Our ān. The 
lati 

Tey ' 


at ih F | f 
t the text has been subjected to restriction (tukhsis) through evidences ol 
"Qur'an rt vows, therefore, it is now zanni and not qat. 
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ated Is to be interpreted to convey the nega. 
| d perfection, or it means a person wh d 
at night (but hb i i 
d i ut nig Much before it)." Further itisth 
fasting, therefore, fasting from the start will depend Soh sah fe 
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mē / x 
= Anata ed Up to a time that it can cover a major part of the fast, as 
ss ir ot the nafl fast. The basis is that sawm has a single rukn (the 
CIA eating) that 15 extended (up to the evening). The niyyalris for 
‘ 4 i seers of this rukn for God, the Exalted, thus, when the niyyah 
a inked to a greater part of it, its existence is affirmed, as distinguished 
om pot and hajj as these have several arkān and the precedence of 
niyy "uk > is sti 
: iyyah, linked to the rukn of commencement,’ is stipulated for their per- 
ormance, It is also distinguished from delayed performance (qada’) of 


testi- 


That is, each year the obligation is renewed with the renewal of the cause through 
the arrival of the month. 


"That is, the fast of that day. Thus, 


the month of Ramadan is a general cause, while 
each day is the cause for the fast of that 


day. The issue affects the formation of the niyyah. 
*It is recorded by the compilers of the four Sunan from Ibn ‘Umar from his sister 
Hafsah (God be pleased with them all). Al-Zayla'ī, vol. 2, 433; al-'Aynī, vol. 4, 6-7. 
| "It is gharīb. lt is mentioned by Ibn al-Jawzi in al-Tahgīg, and he said that this tra- 
dition is not known, Other versions of the tradition have been recorded by scholars 
including the compilers of the four Sunan. Al-Zayla'ī, vol. 2, 435; al-‘Ayni, vol. 4, 8-9. 
“In other words, it means: Do not form the niyyah before nightfall, 
That is, in these niyyah must be linked to the first rukai in order to give validity to 


the remaining arkan. As compared to this, the sawr has a single rukn and that continues 
for the whole day. 
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M aet of the day, which is supererogatory, 
\ the fast of the day, a 
= et m the niyyah formed after the declining of 
“di tinguished K -ede a major part of the fast which 
further OP". a does not precede a Mā) : 
Mis each a niyy C ‘sant aspect. Thereafter, he said 
ynas sacl C (fasting the predominant asp pis Hide sand 
S 8 the absence ? Mere niyyah is to be formed between y 15 AUS. 
, the ; ear thir’ ; 
 al.Mukhtāša? ae it is written in al-Jāmu al-Saghir tī) rakt 
yy al the sun. this is the sound view. The reason 1$ that the 
d before noors wae part of the fast.” Half of the day extends 
apply tad THe) 5 to forenoon and not up to the declining of 
dingly, the formation of the niyya 11s SUp 
T mati that it can apply to the major pale in our View 
prior t ee 10 difference between a traveller or a resident a Pr rk 
S mes bless him) disagreeing.” The reason is that the 
"i ufar i ` à 
pas adduced by us does not provide detail. - ARE E T ATT 
This type of fast (the obligatory) 15 valid with an unq ah of another 
lute) niyyah, with niyyah of a nafl fast and also the niyy ARETES 
rr tory fast. Al-Shāfi'ī (God bless him), in the forming eee 
i val ms (on the day of the obligatory vējā paši i st a rete 
tee. j, while in the formati 
(being neither obligatory nor nafl | wah of nafl he 
s that by forming a niyy 
niyyah he has two views. The reason Is ‘led to the fard. We main- 
Pee AE l tly, he is not entitled to the jara. V 
. a Neat acai idennGed in this case and it will be in tended 
tain that the fara 15 SIT I ianed Dersorr in 
with the basic niyyah. This is like the prain ERI ĒST (i ožas 
i i hrough the generic noun. ek 
a house, who can be identified t g 4 
her obligatory fast, then, he has forme 
TI EE araa) ENE aT SOE AINEET ee eee al ac o “The additiatial 
a niyyah for the primary fast with an additional ee : Sal araa 
aspect will become superfluous and the primary ob ae 
and this is sufficient (as this is the obligation prescribe 4 vg i 
There is no difference” between the traveller and the d (God Bless 
healthy and the sick, according to Abu Yusuf and ie pane the handle 
them). The reason is that the exemption is provided so t T shes 
capped person does not face hardship. If he decides to bear the , 


epen 
jast JS 


that d 
ihe | 


he forme 
niyyah mus! 
fom the lime 

the sun. ACCOF 
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"That is, al-Oudūrī. 

By Muhammad (God bless him). 

That is to come after the niyyah. l ak 

“Zufar (God bless him) says that the traveller is not entitled to this facility and he 
must form the niyyah the previous night. her wājib 

"In employing an absolute niyyah, the niyyah of nafl or that of another wah. 
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ion Al-Hidayah 


Boug lv: Lass, 
Nr, 


he is associated with the person who is nol handicapped 

Abū Ilanītah (God bless him), when the traveller, op the: nea 
ll, forms a nryyah for another obligatory fast, itis directed ka 
The reason is that he has utilized his time lor the oblip 
inmediate compliance, due to the pressure of i 
(ol the gadah, while he will keep the fast of R 
within the duration granted, With respect to th 
fast, there are two narrations from him.” The re 
lion in one narration is that he has net utilizei 
important.” 


avon tha required 
Mmediate Perform 


ane icy 
Amadan on catching ji 
e ayyah ofa voltu, 


asoning for the 
l his time 


Wary 
listine 
for the more 

He said: The second type" is one for which he acquires liability, lik 
the gadā" of (delayed performance) of the fasts of Ramadan, the Hail. 
ified vow (nadhr)" and the fasts of expiation ( kaffarah). These are EA 
permitted except with a niyyah formed the previous night, The basis i 
that these have not been preascertaimed and it is necessary to identify 
them prior to commencement,” 

All the nafl fasts are permitted with a ntyyah formed prior to the 
declining of the sun, with Malik (God bless him) disagreeing as he 
adopts, in an unqualified sense, the tradition we have related. We rely 
on the words of the Prophet (God bless him and grant him peace) who, 
when he woke up without having formulated the intention to fast, said 
“Lam fasting now.” The basis is that a lawful fast outside ol Ramadan is 
supercrogatory (nafl), Thus, abstaining from eating and drinking at the 
beginning of the day is based upon its becoming a fast due to the niyyah 
in the manner we have indicated. If he forms the niyyah after the declin- 
Ing of the sun it is not permitted.“ Al-Shati'l (God bless him) said that 
itis permitted and the person will be considered to fast from the time he 
formed the niyyah, The reason is that a fast can be fragmented in his view 


— —— - 





"Ta une such narration, it will be reckoned for the fard, and in the other for the nafl. 

"That is, the ford. 

“OF the obligatory fasts, 

"The specified vow falls under the first type, l 

"That is, niyyat has to be formed before the rukn commences so as lo ide 
fast it is as distinguished from the fast of Ramadan, which is preascertained, 

"The tradition that says: There is no fast for one who did not form the 
previous night, FRA, 

“It has been recorded by Muslim from 'Ā'ishah (God be pleased with her). Al-Zayla h 
vol. 2, 436. 


The reasoning for this has preceded, 
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"past 

ipah waking up, and itis possible that he will wake up after 
it |» bases t | the sun, cacep that its condition 1s that he should not 
dining © nning of the day. In our view, he fists from the begin- 
nihe ves! itis A form ul worship that controls the self, and this is 
er lord determined period. Thus, itis deemed valid if 
les jts major part 


the dē 
eat (T0! | 
ain O the te 
realised bya ‘ ‘ 
the yiyyan prec’ 


yf SIGHTING OF THE Moon 


itt is necessary” that the people try to sight the moan” on the 
He sai A r day of Sha‘ban. If they see it, they are to begin fasting. If 
tee $ them (on the twenty-ninth), they are to complete the 
(hirty lā of Sha'bān and then begin fasting. The basis are the words of 

Prophet (God bless him and grant him peace), ‘Commence fasting 
i cing it and end fasting on seeing it. Ifthe moon is not visible to you, 
sips the period of Sha'ban of thirty days." The presumption is that 
the month is CONTINUITY and they are hot to move to the next month 
without evidence.’ Such evidence has not been found. 

They are not to fast on a day of doubt (as to whether it is the thirti- 
eth) except by way of a voluntary fast, due to the words of the Prophet 
(God bless him and grant him peace), “The day of doubt is not to be 
ubserved as a fast on the assumption that it is Ramadan, rather it is 
observed as à voluntary fast” This issue has several variations, 

first: That he forms the intention of Ramadan, and this is disap- 
proved due to what we have related, Further, it amounts to something 
similar to what the People of the Book do, for they added to the period of 
the last." Thereafter, if it becomes evident that it is the day of Ramadan, 
his fast will be valid (as that of Ramadan), because he witnessed the 
month and kept the fast. If it becomes evident that itis still the month 


it is not 


Thar is. ite oaa 
MAUS, iE is wajib 
hey are not te fol 
Mely; those 


(obligatory), I is a communal obligation. 
low the views of the astrologers (scientists) in this matter, Accord: 
Mt ie RE Hy in this case, are opposing the shar’. | 
hiny), Al-Zayly' sat A BURA and Muslim trom Abū Hurayrah (God be pleased with 
“The evidence WAA ķi Aynī, vol. dr 16. U tās i PN 
"tik harib, at: e sighting of the moon and nat scientific calculations = 
:Al-Zayla'i, vol, 2, 440. Al-Ayni says that the commentators have trans- 


Milter It; 
45 a (radu; | 
Mt the Mesi Within elaborating its status. A]-"Aynī, vol. 4, 17. We may add 
' raditi ae | 
NA ter de Hon supports it in Meaning. 


laying them due to the heat. 
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of Sha'bān, his fast will be deemed a volun g 


, tary f . 
(voluntary) fast, he is not to fast later as gada’ 7 ies If he bre such 
probable meaning. i Of it as jt Se cat 


V 
Second: That he forms a niyyah for another wājib. wh: 
approved due to what we have related, except that t ech is also dis. 
lesser than that in the first issue.» Thereafter, it becomes e oval here i 
is the day of Ramadan, his fast is valid due to the eit Evident that it 
niyyah. If it appears that it is the day of Sha'bān, then, it os Of the bagi. 
be treated as a voluntary fast, because it is proscribed ne = that it wil] 
cannot be met with such a fast. It is also said that it will fe eatin 


‘ ‘ . . . b be de ~ 
in conformity with his intention. This is the sound opinion ist pa 
€ pro- 


scribed fast is one that is prior to Ramadan with the intention of fasti 
for Ramadan and this does not occur through every fast. This is lā 
guished from the day of īd* The reason is that what is ern 
neglecting to respond to the call (of God); the response applies to ssh 
fast. The disapproval here is due to the form of the proscription, 


| Third: That he forms the intention fora voluntary fast, and this is not 
disapproved” on the basis of what we have related ** This amounts to a 
proof against al-Shāfi'ī (God bless him) in his assertion that it is disap- 
proved right from the start. The meaning of the words of the Prophet 
(God bless him and grant him peace), “Do not precede the month of 
Ramadan with fasting of a day or two days,”” is the proscription of prior 
fasting with the intention of fasting for Ramadan, The reason is that he is 
performing the obligation prior to its prescribed time. Thereafter, if this 
fast conforms with a fast that he used to keep, then, fasting is better by 
consensus (ijmā'). Likewise, if he (usually) fasts for three or more days 
at the end of the month. If he separates it from these, then, it is said 
that not fasting is better in order to avoid the apparent meaning of the 
prohibition. It is sometimes said that fasting is better following ‘Ali an 


„Because the first resembles an act of the People of the Book. 

s. tated as a Wājib if he intended it as such. 

ae fasting on that day is disapproved whatever the type of fast. 
It is also Imam Mālik's Opinion. 


36 a = 3 i 
„The words “rather it should be observed as a voluntary fast” in the tra 
tioned above. 


d 
Tt is recorded by all the six d ta vk ‘ ah (God be please 
ith hi | Hurayr 
with him). Al-Za yla, vol. 2 Aeri compilations from Abū Huray 


That is, the month of Sha‘ban. 
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Vi FAST” 

ed with both) as they used to fast on these days.” 

at the mufti is to fast himself by way of precaution 

r the people in general that they wait till the time 

after which they may eat, in order to avoid the 


d be pleas 
iis ed view isti 
phe PX ue the ruling fo 
a i edining of the sun, 
spiectiO® he makes his niyyah itself conditional so that he forms 
; That he will fast the next day if it is Ramadan, but he will not 
‘on that he tuation he does not fast for he was not decisive in 


hein span. In this si 
itis Sha ban. f he said that if he found food the next day he 


` pis niyyah. It isasi 
nest quer if he does not find it he will fast. 


wot he make his niyyah conditional in its details, like forming 
Fifth: iii ifit is Ramadān the next day he will fast for Ramadān, 
the PR oha' bat, he will fast on account of another obligation. This is 
pene (makrūh) due to its vacillation between two stipulations that 
are both disapproved. If it turns out to be Ramadān, his fast is valid due to 
the absence of vacillation in the formation of the niyyah itself. If it turns 
out to be Sha'bān, his fast on account of another wājtb is not valid as the 
intention is not established due to vacillation about it. The formation of 
the niyyah itself is not sufficient for it. His fast will be voluntary not liable 
for gadā” for he has commenced it as one removing one of two liabilities 
(and not as one that is binding), If he forms the niyyah for Ramadan if 
itis to be Ramadan in the morning and for a voluntary fast if it is to 
be Sha'bān, it is disapproved as he intended a definitive obligation only 
= ty hee ee if it turns out to be Ramadan, his fast is 
his Aptrojātus gi what has preceded. If it turns out to be Sha bān, 
lute nak eae valid, as that is performed on the basis of the 
Rūdis it, ence: e renders his fast invalid, he is not to offer it as 
stands extinguished from one aspect. 


He said: A . 
even if the idea son who sights the new moon by himself is to fast 
Prophet (G os not accept his testimony, due to the words of the 
yy od bless him and - ic : ' 
"Bit; and end fasti rant him peace), “Begin fasting on see- 
"6 ON seeing it”** and this person has seen it clearly. 
One e 
U ey me Al-Zayla'i, vol. 2 442 
"ada: tā = of vacillation in the niyyah 
Rt 3 
L gg Part Of a tradir; SFR if he was certain with respect to his intention. 
recorded by al-Bukhari, and has preceded. See al-Zayla'ī, vol. 
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He said: A person who sights the moon by himself fs nib as 
fasting, by way of precaution. In the case of fasting, precaution lies ; 
the obligation of the fast. Sin 

He said: If there is an obstruction in the sky, testimony for the ¢ 
sation of fasting (Ramadan) is not to be accepted unless given by 
men or one man and two women. The basis is that the interest of Mh 
subject (‘abd) is related to it, which is the commencement of eating, is 
it resembles all his other rights. The time of ‘td al-adhā is like that Of the 
cessation of fasting for this purpose, according to the Zahir al-Riwayah, 
and this is the sound report. It differs from what is reported from Aba 
Hanifah (God bless him), who said that it is like the sighting of the moon 
for the commencement of Ramadan. The basis (for the Zahir al-Riwayah) 
is that the interest of the individual is related to it, which is the free avail- 
ability of sacrificial meat. 

If there is no obstruction in the sky, the only testimony that is 
accepted is that of a group whose report conveys certain knowledge. The 
basis is what we have stated. 

He said: The timing of the fast is from the appearance of the second 
dawn up to the setting of the sun, due to the words of the Exalted, “And 
eat and drink, until the white thread of dawn appear to you distinct from 
its black thread; then complete your fast till the night appears.” The mo 
khayts (threads) are the whiteness of the day and darkness of the night. | 

Fasting is abstaining during the day from eating, drinking and sexua 
intercourse, along with the intention of fasting. The reason is that a r 
actual literal meaning it applies to abstaining from eating, Sipe 
sexual intercourse, due to the usage employed, however, niyyah $ $ 
added to this in the shar‘ (law) so that worship can be tirgi ee 
usual practice. It has been applied exclusively to the day awn’ the 
have recited. Further, as the linking of the day and night are dl et me 
ascertaining of the day is better so that the abstention ane 4% rā 
usual practice. This is what this worship is based on. Purifica 


* At the end of Ramadan. 

Qur'an 2:18 this vers 

Tt is said ta Adi ibn Hatim (God be pleased with him), when be eo threads: 
used to distinguish between a white thread and a black thread, that a was doing! is 
He used to eat till such time that he could actually distinguish niem ophet (God bless 
one day when the sun began to rise. The matter was reported to the Pr Mo the Author: 
him and grant him peace) and he explained to him the meaning piven Y 
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d postnatal bleeding is stipulated as a condition to affirm 
n 
Be on the part of women.” 


as the obligation is established against them initially and thereafter 
e. 





Chapter 40 
Factors Leading to Qad’ and Kaffarah 


He said: If the person fasting eats or drinks or has sexual intercourse 
during the day out of forgetfulness he has not broken his fast. Anal- 
ogy, however, dictates that he has broken the fast, and this is the opinion 
of Malik (God bless him) due to the existence of what negates fasting.' 
The basis tor istihsan? are the words of the Prophet (God bless him and 
grant him peace) addressed to a person who ate and drank out of for- 
gettulness, “Complete your fast, for it was God who fed you and made 
you drink. If this ts established for eating and drinking, it is established 
for intercourse due to equality of the essential element (rukn).4 This is 
distinguished from prayer, because the form of salāt maintains remem- 
brance and, therefore, forgetfulness does not become predominant.’ In 
fast, on the other hand, there is no constant reminder and forgetfullness 
can become predominant. There is no distinction between obligation and 
supererogatory fasts for this purpose, because the text (tradition) does 


. . 3 â 
not provide any details. 
'That is, food entering the body through the mouth. This is the basis of analogy. 





"This is istihsān on the basis of a text, which is one type of istihsan. 
lt is recorded by all the six Imāms of the sound compilations in their books from 


Abū Hurayrah (God be pleased with him), Al-Zayla'ī, vol. 2,445.00 

‘This is not analogy (giyās). It is based upon dalalat al-nass or the implication of the 
text, Apparently, the extension is from a lower order meaning to a higher order meaning. 
The illustration is that of saying uff (fie) to parents. If saying uff is prohibited, then 
abusing them and beating them is definitely prohibited by implication. This is different 
irom the present case insofar as an exemption ofa facility is being claimed. The Author, 
therefore, says that this is not an extension from a lower order meaning to a higher order 


Meaning; the levels are the same and forgetfullness affects each hukm equally. 


Because prayer does not let a person forget the arkan. 
hat is, it does not distinguish between the type of fasts. 
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s distinguished 
or one who 1s ill for purposes Ot jai of salūt. 


and has a seminal discharge 
of the Prophet (God bless 
"Three things do not break the | 
cupping. and discharge” 
nor found in form oritt1 
direct QOTILACL, 


Likewise, if he looks ata woman and ejaculates, on the basis of what 
we have elaborated.“ 


and like 


He sud: If he goes to sleep 
broken his fast, due to the words 
him peace}, 


he has not 
him and gran 
ast ot one fasting: vomit, 
The reason is that the existence Of intercourse 
neaning, Which is ejaculation out of desire and 


Thus, he is like one who is fantasizing and ejaculates 
one who masturbates,” according to what the jurists say, 


If he applies oil to his body, he does nat break his fast, due tu the 
absence of a negating factor. 


Likewise, if he is subjected to cupping, due to this reason and due to 
what we have related.’ 


If he applies kohl, he does not break his fast, because there is no direct 
link between the eyes and the mind, Tears emerge like sweat and what 1s 


= — s we 
The difference beiwven Mistake and torgetiullmess ix that the person forgetting 
interd» the act, but hos lurpotten the 


r ) rit G at 
fast, while the person making a mistake does 1) 
intend the act though he 


temeiribers the hist: 


"Because hteakny Ot the fast in both Case ns net intentional in his view. 


| nae “tween 
“Theteteise, tt es giyds mea’ al häri ur analogy where a distinguishing factor b 
the two pralle cases exists. 


if tae | 


rays while seated due to the excuse of confinement, he is liable for galā | i 
it ix related frum several € amparans (God he pleased with them). The differen 
“crete are resviribed try al- Purenidls). a)-iJār quini and others. A]-Zayla i, vol. 2, 440. 
“Thar is, īt be mut enroute wither in form ar in meaning, | uh 
“The scholars uzguc that iins i not permitted on the basis of traditions. In nne st 
radion the person who masturbates is called “cursed.” An attempt is also made t 
ake a distinction between the Nien te suppress Carnal desire or to satisty it. 


‘ele | id Ol 
What the jurists sey—the meaning bere is that there is weakness ini this asserts 
Coes not counter it, however. 


“That is the trāeķitiun mentioned earlier. 
fasta i, vol. =, pat. 


He 
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Ifa (dy enters his throat while he remem 3 si $ eR: factor 
broken. According to qiyås, his fast 15 SAR nourishing, just like soil 
entering his bodily cavity, even though whe Se he is not able to prevent 
and stones are not. The basis of istihsan 15 that he 15 


how do the 
. re is NO link, 
"This is said in response to the implied question that if the 
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it, and it theretore resembles dust particles and smoke, The ; 

agreed about rain and snow. The correct view 1S that they seaman dis 

due to the possibility of avoiding therm by taking shelter in a KĀ [a € fast 

rool, Under 

If he eats the meat that comes out from between his teeth, he d 
not break the fast if this is very small quantity, but he does if it jx me, 
Zufar [tod bless him) said that he breaks his fast in both Cases, 4 7 4 
hasis is that the mouth takes the rule of the external parts, therefore hic 
fast ay not broken by gargling’ Our argument is that a small quantity js 
secondary to the teeth like his saliva as distinguished from a larger quan- 
ity for that does not stay between the teeth. The distinctive factor is the 
size of a pea, and what ts less than that is trivial, 

If he takes it out and holds it in his hand, and then cats it, his fast is 
necessarily broken, duc tu the report from Muhammad (God bless him) 
that if the person fasting swallows a sesame seed that was between his 
teeth, his last is not broken, but if he eats it otherwise his fast is bro- 
ken. If he chews it, his fast is not broken as that sticks to his teeth alone. 
When the quantity is the size ofa pea, he ts under an obligation for gadā”, 
būt not expiation, according to Abu Yusuf (God bless him), According to 
Zufar (God bless him), he is liable for expiation as well, as it is food that 
has been chewed. According to Abū Yusuf (God bless him), it is some- 
thing that is repulsive. 

If he vomits involuntarily, he does not break his fast. The basis are 
the words of the Prophet (God bless him and grant him peace), “There 
is no quda’ for the person who vomits, but there is gadā’ for the person 
who induces vomitting.’™ For this purpose a mouthful or less are the 
same. If the vomit turns back inside and was a mouthful, the fast 1s 
rendered invalid according to Abū Yūsuf (God bless him), The reason i 
that it came out and and purification was annulled and then it reverte 
inside, According to Muhammad (God bless him), the fast is not invalid, 





others held the opp? 


"The reason ts that he cannot avoid inhaling them. 
is held ta be the 


With sume saving that rain invalidates it, but not snow, while 
ste view, Most of them maintain that both invalidate the fast, and this 


sour view, as the Author states, 


“That is, whether it ts less or more. 
‘He means thereby that ifa small amount is swallowed his fast is broken, (God be 
14 


"ts recorded by the compilers of the four Suan from Abū Hurayrah 


pleased with him). A] Zavla"i. vol. 2, 448. 
“As distinguished from the issues of tahdnale. 


pior! vrbi — = 
se the form of breaking a fast is not found, which is swallowing. 
cau! he meaning (of cating? 1» not realsied as it does not nuurish 
] circumstances. Tf he (intentionally) takes it back inside, 
er invalid by CONSENSUS (ape) due te Its CONSUMpHon after H had 
the fast ' Here the form of breaking the fast is realised, IF it is less than a 
is pful and it reverts, the fast is not broken as it has not come out and 
a voluntary part in taking i! back. If he takes it back voluntarily, 
ee i the same according to Abu Yusuf (God bless him), because it 
iv kt ue out. According to Muhammad (God bless hiny), his fast is 
ot due to a positive act on his part in taking it back, 

se he vomits voluntarily to the extent of a mouthful, he is liable for 

gadā”, on the basis of wbat we have related” and analogy IS given up 

inthe face of such a tradition.” There is no expiation for him due to the 

absence of the form of breaking a fast. Ifthe vomit is less than a mouthful, 

the rule is the same according to Muhammad (God bless him) due to the 

application of the tradition in the unqualified sense, According to Abi 

visuf (God bless him), the fast is not rendered invalid as the vomit has 
not come out legally. Thereafter, if it goes back the fast is still not invalid 
in his view due to the absence of prior emergence of the vomit. If he takes 
it hack on his own, the report from him is that the fast is not broken 
due to what we have stated. In another report from him, it does become 
invalid, by linking it to one that is a mouthful, and due to an excessive 


he 


positive act on his part. 
He said: A person who swallows a pebble or a piece of iron has broken 


his fast, due to the existence of the form of breaking the fast, however, 
there is no expiation (kaffarah) for him, due to the absence of eating in 


the true meaning,” 

A person who has intentional sexual intercourse through either of 
the two passages, is liable for gadā”, for restoring the interest (maslahah) 
‘hat is lost, and is also liable for expiation, due to the completion of the 


„The tradition mentioned in the previous issue. 
i Parmā here is concerned with something coming out and r 
ue to eS y would, therefore, say that it should not become invalid 
dy and other things. 
eit these things are not food and do not benefit the body. | | 
*māslahah was the controlling of the self, and intercourse demolishes the mter- 


St Oda so: 
“@ IS Imposed to restore what was lost. 


and not something going 
just as it does not 
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offence.” Ejaculation in the TWO locations 1s not stipulat d 
ogy of (obligatory) bathing.” The reason is that carnal "ie OF the anal. 
even without it, and ejaculation js complete satisfactio Sire js Satisfied 
Abū Hanitah (God bless him), there is no liability ās és ‘Accordin 
case of intercourse through a disapproved (ntukrūlt) pas “*Piation IN the 
ogy of hadd (that is not awarded in such a case). in hia: m a the anal. 
view, however, Is that expiation is imposed due to the compl 
tion of carnal desire. 

| If he has sexual intercourse with a dead person or with a bea 
is no expiation irrespective of ejaculation. Al- Shag (God hl 
disagrees with this. The reason (in our view) is that the violati 
be complete by way of complete satisfaction of carnal] desire 
location that is desired, and that is not found in this case, 

Thereafter, in our view, just as expiation is imposed for sexual inter- 
course on a man it is imposed ona woman as well. Al-Shāh (God bless 
him J, said in one of his two opinions that she is not liable for it, because 
expiation is related to actively undertaking sexual intercourse and this is 
the act of the man, while she is the object of the act, In his second Opin- 
ion he maintained that she is liable and the man bears it on her behalf on 
the analogy of water used in bathing (where the expenses are borne by the 
male). We rely on the words of the Prophet (God bless him and grant him 
peace), “Whoever breaks the fast is liable for what the violator of the oath 
of zikār is liable.”* The word “whoever” includes the masculine as well 
as the feminine gender. Further, the cause is the offence of rendering the 
fast invalid and not the actual act of intercourse, and she has participated 
in it with him. A man does not bear the kaffarah for a woman, because 
it is an act of worship or a penalty and its transference to another is not 
valid. 

If a person eats or drinks something that provides nourishment or 
is used as a medicine, then, he is liable for gadā” as well as kaffarah, Al- 
Shāfi'ī (God bless him) said that there is no kaffarah for such a person 
as jt is stipulated for sexual intercourse contrary to analogy,” because sin 


1€ COrrecy 
ete satisfac. 


St, there 
ess him) 
On has to 
through 4 





«Katfūtuk ts atonement for the offence that was complete in all respects. = 
‘Due ty the obligation of bathing as a result of intercourse without ejaculation. 3 
"It 1s gharīb in this version, however, Ibn al-Jawzi has relied upon it in al- Tahgig 10T 
Supporang Our view, Al-Zavla'i, vol. 2, 449-50. 
“He relies in ths om the tradition that is mentioned in the ne 
dition, the villager came to the Prophet (God bless him and grant him peace 


xt issue. |1 this tr 
; full of 


A = H tdāval ša 


i 15 removed due to repentance, therefore, this rule cannot be 
af aae r analogy. Our argument is that Aaffanah has been linked 
l y for farts breaking the fast during Ramadan through a complete 
| ands realised. Further. in the imposition of setting 
„and this makes it known that repentance 


«offence of TP 
Past and thus st 
phere Is Ato eee eee ge 
rain atonement for this offence.“ 

after, he said: The kaffarah \expiation) is like the kaffarah ot 
pei continence) on the basis of what we have related, and also 
AA of the tradition of the villager, who said, "V Messenger of 
th ‘ned and have caused ruin.” He (God bless him aad grant 
God, | Or gai “What did you do?” He said, “I had intercourse with 
hin Pe arial during the day of Ramadan.” He replied, “Set free 
a ik tī said “l do nat own anyone except myself” He replied, “Fast 
hac nah for two months. He said, Nh Jess happened lo me has 
happened due to nothing else but the dpa He replied, | Feed sixty needy 
arson. The man said, “I do not possess any food.” The Messenger of 
God (God bless him and grant him peace) ordered that a jaraq of dey 
dates be brought. The word ‘araq is also narrated and that contains fill 
en sā's. He said that it be divided among the needy. The man said, “By 
God, there is no one between the two rocky sides of Medina who has a 
need greater than mine and that of my family.” The Prophet (God bless 
him and grant him peace) said, “You and your family may consume it. 
It is permitted for you” and for no one after you!’ This tradition is 
proof against al-Shāfi (God bless him), who grants a choice between 
the requirements of the rule of expiation, The reason is that the tradition 


Jone cannot al 


«ihāf (V 





remorse and repentance, Analogy dictates that his sin be removed due to repentance, 
therefore, kaflūruli should not have been imposed for the removal of sin, Nevertheless 
the Prophet (God bless him and grant him peace) did impose kaffarah, Where an obhi 
Wim is imposed against analogy, the case cannot be extended through further andlogy. 
vu isnot related ta the actual act of intercourse, | Pg , 
Repentance does not do away with hadd in the offences of sarigah and zinā. Ji the 
Sime Way, repentance does not amount to atonement in these cases, as is claimed by 
asShati (God bless him). p 
b AR says that the words, “It is permitted for you and for no ei Kri, ati 
kani oe = any tradition. We would say that without these words, Ue Ņ jā (od 
het emission that clashes with other rules. The permission can be underst 
kājā shown to a person who is overwhelmed by fast and his "kait 
olhe ie by the compilers of all the six sound compilations from a 
p'eased with him). Al-Zaylaī, vol. 2, 451. 
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8. There is no kaffā tākā, 
to the absence of the form.* If a Person po 

car OF water enters his ears, the fast is not rendered 
absence of both Meaning and 


into his 
form of breaking the 
from Pouring of oil. 


invalid, due to the 
fast as distinguished 


Ine to a body cavity or a wound and it enters a 
Y cavity, he has broken h 


ding to Abū Hanīfah (God bless 
him) when the thing used is moist. The two jurists said that his fast is not 
broken due to the lack of certainty about its moving in as the opening 
opens one time and closes another, and it is just like dry medicine, The 
Imam argues that the wetness of the medicine mixes with the wetness of 
the wound and the movement downwards is increased thus reaching a 
ody cavity as against the dry medicine as that absorbs the wetness of the 
wound and closes its mouth. 


If a man pours drops (of medicine) into the opening of his penis, 
he has not broken his fast 


, according to Abū Hanifah (God bless him). 
Abū Yūsuf (God bless him) said that he has. The view of Muhammad 
is not clear on the issue. It is as if Abū Yūsuf (God bless him) ier 
that there is a Passage between this opening and a body cavity for whic 
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reason urine emerges trom it. Abu Hanifah (God bless him) understan 
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"sti, 

There is no harm in the use of wet siwāk in the mornin 

by the person fasting, due to the words Of the Prophet Gore Evening 
and grant him peace), “The best trait of the person fasting is th less him 
and he did not give any details. Al-Shāfi'ī (God bless him) “ae 
is disapproved in the evening insofar as it does away with i ka it 
effects, which is the smell of the mouth, and that resembles thet lesseq 
the shahid (martyr). We would say that it is the effect of worsh; =f of 
suitable that it be concealed as distinguished from the blood of the « itis 
which is the effect of injustice. There is no difference between tahid, 


. ` ’ , Breen m è 
siwak or one that is dipped in water, on the basis of what we have ts 


40.1 ILLNESS 

A person who is ill during Ramadan and fears* that his illness will 
aggravate if he fasts may not fast and offer it as gadā”. Al-Shāfi T (God 
bless him) said that he is not to give up fasting. He permits this in the 
case of fear of death or loss of limb giving effect to them as he does in the 
case of tayammum, We say that an aggravation in illness or its protraction 
may lead to death, therefore, it is necessary to avoid fasting. 

If the person travelling does not feel harmed by the fast, his fast- 
ing has greater merit, but if he does not fast it is permitted. The basis is 
that a journey is not devoid of hardship, therefore, journey itself has been 
deemed an excuse as distinguished from illness, which is sometimes light- 
ened through fasting, thus, the condition of its leading to harm has been 
stipulated. Al-Shāfi'ī (God bless him) said that giving up the fast (during 
journey) has greater merit on the basis of the words of the Prophet (God 
bless him and grant him peace), “There is no (additional) piety 1n fast: 
ing during journey.”*” We maintain that Ramadan is the better of sth 
times (as compared to the time of gadā'),** therefore, performance 0' < 
obligation within Ramadan is better. What he (al-Shāfiī) has related 's 
be interpreted to apply to the case of (extreme) hardship. 

_ ‘Slt is recorded by Ibn Majah in his Sunan from 'Ā'ishah (God be pleased with er? 
Al-Zaylarī, vol, 2, 458, habit will 
"This shows that illness in itself is not the permitting factor. It is the fear th? 


a jci 
grravāte that matters, Fear here means conviction, not mere suspicion: ith him): Ab 
w 


“It is related by al-Bukhārī i an RET 
Zaylaʻi, vol. 2, or ari and Muslim from Jābir (God be P 


tR ; 
“cause substitute performance cannot be equal to timely performance. 
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arson who was ill, or the traveller, die while they were in that 
ifthe P ilness or journey), no gadā” is due from them. The basis 


tis 
ştate zA did not have a chance to find other days to do so. 
ig thal : 
f the person who was ill recovers and the traveller becomes a res- 


but they die thereafter gadā” was due from them to the extent 
eet th and residence.” The reason is that these were the number of 
of hee found. The meaning to be derived from it is the obligation of 
days they bequest about feeding the needy, Al-Tahawi (God bless him) 
uE ened a disagreement about this between Abū Hanifah and Abū 
E re d bless them), on the one side, and Muhammad (God bless 
bien), on the other, but this is not correct.” The disagreement is about a 
yow (nadhr). The distinction for the two jurists is that nadhr is the cause, 
therefore, the obligation” is established for one who fails to meet it. In 
the present issue the cause is the catching of the required period, thus, 
the obligation is determined by the extent of this period. 


The delayed substitute performance for Ramadan (the gadā ) may be 
performed with breaks if he likes or it may be performed through suc- 
cessive fasts, because the text gives an absolute meaning.” It is, however, 
recommended to keep successive fasts for a swift discharge of the obliga- 
tion. If he delays it till the second Ramadan arrives, he is to fast for the 
second Ramadan, as he is now within its time, and he is to offer gadā” for 
the first Ramadan after it, as it will be time for gadā”. There is no fidyah 
(redemption) for him.** The basis is that the obligation of gadā” permits 


delayed compliance so much so that voluntary fasts are permitted before 
it. 


oe 4 state of illness or journey, 

death an gadā' for the number of days they were healthy or were resident prior to 
T ies they would be liable for these days alone. 

due, with ties the two jurists maintain that a bequest is to be made for all the fasts 

for those da Rai Muhammad (God bless him) says that the bequest is to be made only 
"Th in A kā Which they could have observed fasts. 

Perlormed in rt whee for the entire object of the nadhr, and not only what could be 
i) € period available, 


te ; 
3 e are the words of the Exalted, “A number of other days.” 


Ac Cond mendation is made by most; they do not make it obligatory. 
them "8 to al-Shāfiī (God bless him) there is an obligation of fidyah, if he delays 
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The pregnant woman or one 
apprehensive about themselves or their child 
ing and to offer the fasts as yada’, in orde 
no expiation for them, because the 
iS no redemption (fidyah) for them, but al-Shāfri te 
agrees where the woman js apprehensive ahau her child. lle | 
analogy tor this upon the case of the enfeehled old Petson, Wi 
that fidvah here Hoes against analogy based upon thec; 
old person, Abstaininp from lasting due to the chila 
this meaning,” because he js unable to fast afte 
obligation (of gadā”), while there is ne Obligation 
the facts) at all, 

The enfeebled old person,” who is not able to f: 
fasting, and for each day feed a Needy person, 
the kaffāruh. The ba: 
do it (wath hardship 
It is sard that the tri 
able to fast,” the 
substitute js the 

If one 
the wali j 


breast-feeding a h: 
ding a child, ; 
> are ty abstain 


Wodanice js ue try 


MV OKC Ke | 


There 
tl bles | 


Nin) dis 
Mills the 


; Maint 
He Of thy CHechled 
does not fall within 
r the Existernge ni Ihe 
or Ihe infani child fu, 


ist, may abstain from 
as he would feed him for 
ts are the words of the Exalted, "| Or those whey an 
hais 4 ransom, the feeding of one that ju Indigent.” 
caning is: those who are 


not able to do it. IF he p 
rule of fidyah is annulled, because the condition far the 
Persistence of inability, 


dies with a liability for the qada’ and he 


makes a bequest then 
$ ta feed the needy on his behalf by piv 


ing each one-half sù’ 


— — — — —_— 


* Nccogdine tu “ore, the Author means here the wet-nurse. | 
d T1 ery un 


P tasting if the father 1x Present. The rea 
ner while bresst-Jeeding she child is nat The 
i he quashed with respect tu the ability 
the child rannas be fed h 


eLan Whe mother docs 
wan is that fasts are obligatory uperi 
re are others who say that this issue needs 
Of the father to provide a wet-nurse or where 
¥ another, 
The Cte Use in the case of apprehension for the child is based upon threat to another 
the child, and rut ta the Penmon fasting Accordingly, some maintain that threat to 
Molher dues nut provide Sufficient excuse as in the caw of one forced to drink khamr 
under threat iu his father ur brother; he is not permitted to drink under such threat- 
The response it that a pregnan?! woman and one breast feeding a child are commanded 
© tharfah ta protect the child 
“The woman can fast later by way of gada’ whereas the old person cannot, therefore, 
it we giya ma al-faria, 
"That is, the old person. 


"Called the shaykh fānī as he is clow to fana’ (death). 
“Cur an 2184 


uy tī 


ee 
“There is a ttported variant reading of the verse as well, Perhaps, the Author is refe 
mg tee it, 


“After having paid the fidyah. a À 
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effect UP 


TS tv irayc 
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istihsän UN e day. This is the soun an 
the fast ofon t fast on his behalf nor can ķ P JA 
The wali rr Prophet (God bless him ane ae iher” 
pr ete behalf of another nor js one to pray 
ane 15 10 Fas 


3 stand 
a voluntary fa 
ho commences a voluntary Seika a) Al-Shāfi'i (Gud 
0 ot gaga . . À 
Apai i invalid is to perform it y yN 4 sofas pertormance 
then reser rees maintaining that this was i luntarily, We maintain 
ear et for what he did not pertorm va to God, and it Is an 
a , . y . t v "4% , , 
and he is not fhia i aid ak for attaining pent otect it from becoming 
that the act per to complete it and protec’ eglect is 
+ itis obligatory tc ‘no it as gad due ton 
act, therefore, It 1 on is obligatory offering it as gag mitted 
ialo EE eee Iction is obNg ing the fast is not per 
invalid. If its comp | iew, breaking t ated 
a r , In our view, 1 we have elaborated, 
'alOorvy. 1 hereafter, ation as We Mle s s 
loa valid excuse, according to one Kher excuse on the basis of the 
O í V C pi Si > 
ni ermitted due to an excuse andia gaht rant him peace), "Break the 
ki Prophet (God bless him and grant | aby 
words of the rop ā** one day in place of it. 
fast and perform it as gadā" on 


yn his behalf, due 


we 
him peace), = 


a) 


' 
vt) 





TE ble, otherwise nul. | 

har a 4 kes a bequest it is paya te of a person. 

y Les ae ble bē without a bequest, out of the “he payment is made prior to 

ie: wr eke by al-Shafi'i (God bless him). That 1%, 4 

N As maintaine rs menl: M | bās an 
distribution of inheritance, as a compulsory sig elated as mawgūf at Ibn Abba his 

| "Yt; ih in this version and marfū', It is also acī corded by al-Nasā 1 in 

an vedējs 1% P based with them). This pradtition oi ased with both} is recorded 
Li deri, FoR liet tradition of Ibn ‘Umar (God be plea 
al-Sunan al-Kubra, 

y = f. ‘i, vol. 2, 463, ada’. 
by'Abd al-Razzaq, Al-Zayla't. vo i ken has to be offered as gadā - ecored by al- 

Paha Sarr sade his Musnad, Another version 15 r 

"It is recorde 


Dar'qutni. Al-Zaylaʻī, vol. 2, 465. 
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Ifa mi jori 
minor attains Majority, or a disbelieve, co 
re to fast for the Ini ‘cee 


the cause and the liab 

of gadā” for that 

he d as gone by, as the khitā 
ion) Was not addressed to them. Thi ie 


ung, Cause is the first 
In their case, It [S 
beliefand minor- 
A » then the person 
ti | ( "CSC Such a Person has cay ht the 
bit oor The basis for th ZÀ "Riwāyah is that a fast acd be 

A gation and the legal capacity for 
(ahliyyat al-wujūb)?* was absent in the 
is under an obligation to formulate the 
IS situation,” but not the disbeliever,” 


because the disbeliever is not eligible for 
he minor is. 


him) that when dis 
the declining of the sun 


first Part, except that the minor 
niyyah for a voluntary fast in th 
according to what the jurists say, 
offering a voluntary fast, while t 

If a person travelling form 
the city prior to the declining 
fasting, his fast is valid. The r 


s the niyyah for not fasting, but reaches 
of the sun and there forms the niyyah for 
eason is that journey does not negate the 


"On ‘id day where the host is the Almighty Himself, 


à “Recall here the rule of usūl about the command (‘amr) whether it requires imme- 
diate or delayed compliance, i 
**He says that the ahliyyat al-wujūb was absent. We would say that ahiiyyat al-wujūb 
f the minor, as it depends on being a human, but it was deficient 
7 : ddressed to him. He is, however, right if he means that duties 
imposed upon the minor, like Payments for causing loss and those for maintenance are 
actually duties imposed on the walī. The non-Mulsim had no ahliyyah at all, because it 
1S a compact with the Almighty, as we know in usūl and this compact came into being 
after he converted to Islam. This is for the ‘ibadat alone. The position is different with 
respect to criminal law and contracts, In the case of the minor, when he attained puber ty» 
and the non-Muslim when he converted, both types of ahliyyah, that is, wujūb and ada 
Came into full play, 
"Because he has ahliyyat al-wujūb, which is deficient. 
"Because he has no compact with the Almighty as yet. 
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l idity of commencing the fast. If 

| sition’) nor the validity o mm 

legal capacity Ha diniādšā he is under ān obligation hear to 
isin the mo” oting factor within the time of the : 

hes mpting fac HN 

emu nd fens a resident at the beginning of the day and 


Do you nol h d to him to forgo the fast by giv- 


, ermitte i | 
it would not be pen i uirement is 
then ek to the aspect of residence. In this case the req 
nc 


: ere is no expiation for him 
d. If he does not fast in both cases, th 
enhanced. i fa permitting doubt.” 
Jue to the existence Of a p f fainting during Ramadan, he is not to offer 
t of fain " SIT 
Ifa person suffers 5 ri he fainted, due to the existence of a fast in it, 
ada’ for the day in whic | gr king along with the associated 
hi h is abstaining from eating and drinking ai bout7 He is to offer 
a because it is apparent that he brought it a 5 <: dh (for such 
da’ for fasts that follow it, due to the absence * aaa he is to 
st) If he suffers a fit of fainting on the first nig < 42 following this 
oles gadā for the entire period of fainting except F vei him) said that 
night on the basis of what we have said. Malik ( AIM ee 
he is nit to offer gada’ for what follows, because the F? sain ara MORGE 
kept through a single niyyah, in his view, just like se wah for every single 
('tikāf), In our view it is necessary to form gi tita S oane tu 
day as these are independent acts A pe F this act of worship, as 
fasts is an intervening period that is not part O 
distinguished from i'tikāf. EER 
A who suffers a fit of faintin ie a kind OF 
matais 16 offer gadā” for the entire ree Seas wiley with the 
illness that enfeebles the body, however, it does no io ‘the: fast 
. se for delaying ; 
rational faculty,” therefore, it becomes an excu 
but not for extinguishing the liability. | sn aoe aif 
A person who slr a tof insanity for tO Pa 
Ramadan is not to offer it as gadā”, with Malik sa We maintain that the 
Ing with this as he considers it similar to fainting. 


niyyah, 


for the entire month of 


A ee ee se 
>Ahliyyat al-wujūb. ; ee 
That is, prior to the declining of the sun. | l-dalil. 
Which vi safar (journey) and this would be ISA | 
"That is, niyyah and abstaining from eating Kr acity for performance. — 
"Which is the basis for ahliyyat al-ada’ or lega ea cases he does not consider tt a 
“Insofar as the rational faculty is concerned, in In other words, the liability 1s 

total negation of the mind, which is the basis of liabi i? tie rational faculty is assumed 

delayed, due to the excuse of insanity, till he recovers. 
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esulting hardshi 

extend 0 g hard i 
tend over the entire month Bx rdshi 

; therefore, 


whereas insanity does exten 


i Capacity) and gadā' 
insane for the Sire 
hich is the month of 


| ip through 
reason is absent 5 oe gh performance, thus 
- The complete details of this issue te in re ea ala 
OKS dealing 


So gs ag 
to be compl | 
gadā” pletely lost, as the Hanafīs a 


BI J 
ssues for discussion i 
CUSSION in clas 
$.(1)——in our vi 
r view, 


on hardship is causin 
g a problem in this i l 
ae basis, then, in the previous ‘seid en issues as well as in the next, If hardship was 
being rare, the hardship was fi ere fainting extended oyer a month, despite its 
imposed. We feel that the aay ci spe gadā should not have been i mposed butt ‘ve 
Issue. The reason is that in fainti at applies has been stated by the Author in the previous 
Person is to be treated, in so yh Nees rational faculty (‘aq/) is not totally lost, and the 
ada’ though slightly often espects like one asleep. In other words, his abliyyat al- 
perform gadā”, As pain iced permet ra pome liability is created and ae should 
erefore, liability j i anity, ‘aql is gone is ahli Lada’ 
the words, wat aa rea In this state, he did ki a eer of 
month of Ramadan. The at oe še ER ed because he was insane throughout the 
of Sena and is Mentioned in Takts Hi ere Seale pp an ease 
8 Fssues Sedna part to apply to the whole. ' 
of the great EE 4 chatsa (2).—When we reach this line, we realise that the genius 
and his disciples (God bl esigned these cases, in full display; namely Imam Abū Hanifah 
suffers a fit of faintin ess them all). The case beginning with the words, “If a person 
lenge the mind of Heeh id FE ba begin Aseli related cases that chal- 
lik thisease. thé Facies A ent and show a total interaction between fiqh and usūl al-fiqh. 
that Wei Da even fp € saying that the worshipper has retrospective liability for fasts 
wit Sisk tes caer her et i worshipper had lost his mind during that period. For those 
of sawm in al-Kāsānī, Gada shana i Koeke i e aA nar in rai 
, VO. 2, 224-26, The rule of hardship has been 


ssume tability is 
„no liability is created, therefore, there is no 


the reasoning of the Author based 
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temporary insanity, It is stated that this is in the Zahir 
ted from Muhammad (God bless him) that he did 
n between the two, because a person attaining majority 
ty is linked with the case of a minor for whom the khitab 
is not found as distinguished from the case where he 
hen sane but became insane later.** This is the view 


| and 


congenita | 
It is repor 


„l-Riwāyah. 
make a distincto 
ina state of insanl 
(communication) 
attained majority W 


preferred by some later jurists. 
A person who does not form the niyyah throughout Ramadan, either 


for fasting or not fasting, is under an obligation to offer gadā’ for the 
month. Zufar (God bless him) said that the fast of Ramadan is performed 
without niyyah by one who 1s in sound health and is resident, because 


we would prefer the discussion without reference to 


ntioned above. 
not obliged to offer qada’ as he did not 
argument is given here by Zufar 


invoked there too. Nevertheless, 
hardship in performance due to the reason me 
In the previous issue, the insane person was 


have ahliyyat al-ada’ (capacity for performance). This 
and thereafter al-Shafi'l (God bless them). They maintain that liability for the past days 


lost prior to recovery is not created, because the insane person did not have ahliyyat al- 
ada’. To this the Author replies that obligation is of two types: the obligation of owing 
the fasts and the obligation of keeping or performing the fasts. Performance depends 
upon altltyyat al-ada’, while owing the fasts depends upon ahliyyat al-wujūb, which 1s 
planted in the dhimmah (human personality). This person lacked the ability to perform 
in those days, but not the ability to owe fasts, because his dhimmah was fully developed. 
For this to happen, however, an additional factor was required and that was the "cause" 
that creates the obligation or triggers it so to Say. When this person was insane for the 
Whole period, the cause passed him by or was not activated as he really did not “see the 
Ft of Ramadan.” When he recovered in the middle of the month, the cause of seeing 
ie month was activated along with the command that created the obligation: “fast for 
dāmas He, therefore, was placed under an obligation for the whole month, On 
he ailu e faced the text: The Pen has been lifted from three persons: the minor until 
up” = bulūgh; the insane person till he recovers; and the person sleeping till he wakes 
“he = e Pen here is to be read as one “requiring performance” and not in the sense of 
ey be ee otherwise the person sleeping though the maghrib prayer would 
ts K à for qadā'. Accordingly, this person is to fast for the remaining days and 
logical BF Mase lost by way of gadā” for he owes them due to a perfect dhimimah. The 
fasts Kutas is: what about the minor? He should also be liable for all the previous 
The saukti he has ahliyyat al-wujūb and he witnessed the past months of Ramaģān. 
ahlivva Ate is that the minor does possess ahliyyat al-wujūb, but it is deficient. His 
he “ he te is perfected upon attaining bulūgh, and for certain things meeting 
the eae condition of rushd. Thus, he does not acquire the liability of “owing 
ai at, but the person with the perfect dhimmah does. God, the Exalted and Wise, 
: S best. 
fr *He is saying this to distinguish the case of the insane person with a perfect dhimmah 
om that of the minor, as we have discussed above, 
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a due to the requirement of the time and not as a substi- 
it is obligatory evered time.” This is distinguished from the case of the 
ute as It 1S 2 ak the person who 1s ill, and the traveller insofar as 
re lig atory for these people as long as the excuse lasts due to 
the ast : $ of an obstacle for adopting a similar state”? just as a reason 
ihe wie dopting the state of the fast. 

exists now for adopting | Pt! 

He said: Ifhe wakes up for the morning meal (sahr) thinking that the 
dawn has not arrived as yet, when it has, or he eats thinking that the sun 
has set, when it has not, he is to abstain from eating for the rest of the 
day in order to mect the requirement of the time as far as that is possible 
or to avoid the levelling of an accusation against him. He is now liable for 
gada’, because it is a claim that is to be met with a similar duty, as in the 
case of a person who is ill or travelling, There is no expiation for him, T he 
reason is that the offence is deficient due to lack of intention. It 1s in this 
context that ‘Umar (God be pleased with him) said, “We did not intend 
asin, the gadā' of a day is easy for us.””* The meaning of dawn (above) is 
the second dawn, the meaning of which we explained in the discussion of 
salat, 

Thereafter, the morning meal is recommended, due to the words of 
the Prophet (God bless him and grant him peace), “Take the morning 
meal for there are blessings in the morning meal.” It is recommended 
that the meal be delayed, due to the words of the Prophet (God bless him 
and grant him peace), “Three of the traits of the Messengers are: breaking 
the fast promptly, delaying the morning meal, and brushing of the teeth 
(siwak).” The exception is when the subject is not sure about the dawn, 
which means that the probability is the same for him. It is preferred for 
such a person to abstain from eating in order to avoid the prohibited, 
but it is not obligatory for him, thus, if he does eat, his fast is complete. 
The reason is that the presumption is that it is night. It is reported from 

Abū Hanifah (God bless him) that if the person is in a situation where he 
cannot discover whether the dawn has arisen or the night is moonlit or 


ts an initial and not a substitute obligation. . 
a ecause of which kaffarah is imposed on the person who breaks (violates) his fast. 
uh rere fast is prohibited, adopting such a state is not allowed. 

[tis recorded by Ibn Abi Shaybah. Al-Zayla'ī, vol. 2, 469. 
"It is recorded by all the sound compilations, excluding Abū Dāwūd, from Anas ibn 
Mālik (God be pleased with him). Al-Žayla'ī, vol. 2, 470. 

ŠI is recorded by al-Tabarānī in hsi Mu'jam. Al-Zayla'ī, vol. 2, 470. 
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Where a 
that this has LK E x fast out of forgetfulness and believes 
for gadā”, but not kaffā h met ifhe then eats intentionally, he is liable 
beliefs on analogy are (expiation). The reliance for his (confused) 
tion). If the tradition'® rekur girts K v EE 
same ruling 3x gi eh im and he has un od i 
from Abi hel, aarti now Zahir al-Riwāyah. It is, pa piena 
The same is narrated fe ess him) that expiation becomes obligatory: 
such a case there i Om the two companions. The reason is that in 

is no confusion and there is no doubt. The reasoning 
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ce of legal doubt due to anal- 


first view is based upon the existen lu | 
t negated through knowledge (of the tradition), as 1m 

having intercourse with his son’s slave girl. 

eves that this has broken his fast, 

ble to gadā” as well as kaffarah, 

) is not based upon a sharī (legal) evi- 


bout the terminating of the fast, 
ned.'” If the tradition 


for the | 
and this 18 NO 
fa father 
o cupping and beli 


If he submits t ee 
tionally, he 15 lia 


and then eats inten 
because his belief (in this case 
dence, unless a jurist gives him a ruling a 


ag a ruling is a legal evidence as far as he is concer 
reaches him and he relies upon it, the same rule (of no kaffarah) applies 


according to Muhammad (God bless him). The reason is that the saying 
of the Messenger of God (God bless him and grant him peace) is not to 
be lowered in comparison to the ruling of the muftī. A disagreement on 
this is narrated from Abū Yūsuf (God bless him) who maintains that the 
layman is under an obligation to follow the fugaha’ for he lacks the exper- 
tise to interpret the traditions." If he is aware of the interpretation of the 
tradition, he is liable for kaffarah due to the lack of doubt. The opinion 
ofal-Awzā'ī (God bless him) does not give rise to shubhah (doubt) as it 


opposes analogy. 

If he intentionally indulges 
he is liable for gadā” as well as kaffārah, wha 
sonis that breaking the fast opposes analogy, an 
interpreted differently by consensus (ijmā‘) 

Ifa woman is asleep or one who is insane is subjected to intercourse, 
when she is fasting, she is liable for gadā’, but not kaffarah. Zufar and al- 


Shāfī'ī (God bless them) maintain that there is no gadā” on the analogy of 
excuse here is stronger than the 


or eating in a state of forgetfulness. The 

a ‘ = * A . 

KR S$ intention. In our VIEW, the state of forgetfulness is very common, 
ile this situation is rare. Kaffarah is not imposed due to the absence of 


an offence (on her part). 


in slander (or backbiting) and then eats, 
tever the situation. The rea- 
d the tradition” has been 


oy = 
ml rule is that the ruling of the faqih is the (only) dalīl for the muqallid. 
Ea is ip be noted, especailly by those assessing the law for themselves on the 
, without possessing the required expertise. Our suggestion would be that they 


should try to acquire the expertise, 
lies that backbiting leads to the breaking of 


E ae is referring to the tradition that imp 
e fast. One such tradition is recorded by Ibn Abi Shaybah. Al-Zayla’i, vol. 2, 482. 


r A 
That is, to mean that he loses the spiritual reward (thawāb) of the fast. 









d then fast ce fo » 
OUT View, with Zu far aan Of gadā” This Lae IS to eat z 
Maintain that this is av ~ohafi'y (God bless them) IS Sound 


that is associ | 
sociated ts the fast. Thereafter, he £ 
sah ) asts by 
aes If he does fast on that d ; 
> Pertormed it accordin § to the obligation 


If he had intend 
ed an oath (vamīn) (instead of a nadhr), h 
r}, he is liable 


l t 


| intend anything. (2 
) and nothing else, (3) When he mr 


Eades n c a case it will amount 
vow in its legal form and has accepted its 


e int . 
Mr eer ta oath and intends that it is not a 
aeia oo is the probable meaning of his 
| Ritia caning, while negating others, (5) 
o Abū Hanifah and Muh; Ount to nadhr as well as yamin accordin 
Abū Yūsuf (God bless Kč ammad (God bless them), while according i 
an oath, it will amount eh je will amount to nadhr. (6) If he intends 
view it will amount a 9 Yamin and nadhr in their view, while in his 
that vow is the act | ° Sng Abū Yusuf (God bless him) maintains 
that the actual (fist wee, while oath is the figurative meaning so 
whereas the second tere. is not dependent upon niyyah (intention) 
include both. Bushee toe 1s dependent upon it and intention does not 
er, the figurative meaning is fixed through intention, 
the actual meaning is given preference. 
he two aspects do not repel each other, 


way of gadā” in 
ay, he discharges his 


but wit i 
a ith the intention of both 


raditi 
10n of ‘Umar (God be pleased with him) recorded by al- 
the prohibition of fasting on the two ‘ids. 


AN 





339 


i Al-Hidāyah 
SS ee Se 


act upon both evidences just as we combine the two aspects 
in on ag and compensation in the case of a gift contingent upon 
of a done 
tion. i ` 
Ae «1 will fast this year for God? he is to eat on the day of ‘id 
ir, the day of sacrifice, and the days of tashrīg. He is then to offer 
al-fitr, The reason is that a vow pertaining to a certain year 


ā' for them. | 
ķi ise, if he does not identify the year, but stip- 


includes these days. Likew Agents 
because consecutive fasting does not lead to 


alates consecutive fasting; o ! 
theienctsior of these days, He is, however, to offer gadā in consecutive 


days in this category as far as possible so that consecutive performance 
s achieved. This invokes the disagreement of Zufar and al-Shāfi'ī (God 
bless them) due to the proscription of fasting in these days and that is in 
the words of the Prophet (God bless him and grant him peace), “Beware, 
do not fast in these days for they are the days of eating and drinking as 
well as interacting with your spouses.” We have already provided the 
interpretation of this and the excuse applicable. If the person does not 
stipulate consecutive fasting, it is not permitted to him to fast on these 
days. The basis is that the objective should be one that can be performed 
completely and here the objective of performance is deficient due to the 
existence of the prohibition. This is distinguished from the case where he 
specifies the objective with the accompanying deficiency. In such a case 
performance conforms to the acquired obligation. He said; He is obliged 
to offer kaffarah (expiation), if he had intended an oath (instead of a 
vow). The reasoning pertaining to this has preceded. 
m Fakora; who wakes up in the morning on the day of sacrifice in 
kurus asting and then breaks the fast is under no obligation. It is, 
nl. Wedded from Abu Yusuf and Muhammad (God bless them) in 
ment (af A * heis obliged to offer gadā”. The basis is that commence- 
iit cei, e fast) makes it binding as in the case of the vow. It resembles 
tinction eect; of prayer in timings that are disapproved. The dis- 
Of the Zahir ale eee Hanifah (God bless him), which is the basis 
sera i iwāyah, is that by mere commencement of the fast he is 
would yi ‘cir % one fasting so that a person taking an oath ofnot fasting 
setiption' e the oath through such a state and would be violating a pro- 
y commencement, therefore, it is necessary to annul it and not 


Th one 
them) primer Gales been recorded from several Companions (God be pleased with 
seen tons are recorded by al-Tabarānī, al-Dar’ i ī 
and Abū Ya lā. Al-Zayla'ī, vol, 2, 484-85, BE ee jaa sayhal 


rs 
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Protect it. Its protection is j 

i not obligatory as obligat; 
a He does not violate the r ee : 
a vow, which is the cause of the obligation nor b 4 
i a ayer, ps est ee till he completes a See: 

atan Oath Of not praying is not vi | 

i violated b 

a of the act performed i CES Se PRI The 
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2 aa. According to Abū Hanifah (God bless him) Hig for it through 
or the excess prayer either. enna ge Tot imposed 


The stron i S 
knows best. Ber View, however, is the first? God 


m us es SSS ee et 
107 That is, the obligation of gadā, 








Chapter 41 


[tikāf (Seclusion in a Mosque) 


commended. The correct view is that it is a sunnah 
the Prophet (God bless him and grant him peace) 
y in the last ten days of Ramadan.’ Persistent per- 


ve said: Itikāf is re 
muakkadah, because t 
performed it persistentl 
formance is an evidence of sunnah.’ 

Itikāf is remaining inside the mosque with a fast along with the 
niyyah of i'tikāf. The essential element (rukn) is remaining in the 
mosque, thus, it comes into existence because of it, while fasting is a 
condition for it. Al-Shafi'i (God bless him) disagrees about this. Niyyah, 
however, is a condition for all acts of worship. He says that a fast is an act 
of worship and is a primary act in itself. It cannot, therefore, be a condi- 
tion for another act. We rely upon the words of the Prophet (God bless 
him and grant him peace), “There is no i'tikāf without a fast.”* Analogy 
in the face of a transmitted text is not acceptable. Thereafter, fasting is a 
condition for the validity of the obligatory form’ on the basis of a unani- 
mous narration. In a narration of al-Hasan from Abū Hanifah (God bless 
him), it is also a condition of validity for its voluntary type, on the basis 


ae muwakkadah in the last ten days of Ramadan covering the entire ten 
iltis diank a communal obligation for the residents of each town. | 
ti). Al Zayla' i all the six sound compilations from ‘A’sishah (God be pleased with 
JAS oint d VOI. 2, 486. 
ingo dinak aè? feast times, the term sunnah used in books of figh is in the mean- 
altis eerie kadah, In this case, he mentions it explicitly. 
> ‘The obli šās yal-Dar gutnī and al-Bayhagī in their Sunan. Al-Zayla'ī, vol. 2, 486. 
ttikāf for God io form arises when a person makes a vow saying, “I will undertake 
restores the $ a day,” or for a month or he may make it conditional by sayıng» If 
Pet comm ealth of so and so” In case of the nafl (voluntary) i'tikāf, the worship- 


ence i ` « . 
Sit and it is not in response to a vow. 
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Narration in t] 
bless him), 
a fast. The reason 1s that 
the Worshipper can sit in the supererogato 
the ability to stand. If he has begun it and then cuts ; 
liable for gadā” aCcording to the Narration of Kitgh sākt 
Cutting it off doe toi 


Thereafter, 


Utikaf is not valid except in a co 
due to the state 


to ment of Hudhayfah (God b 
no 1 tikāf except in a congregational mos 
Hanifah (God bless him) that it is not vaļi 

five Prayers are offered 7 The reason is t 
Prayer, therefore, it is Specific to a location 
As for a woman, she offers U'tikaf in the 
the place of her prayer and that is where 


there is no place of Prayer in her house 
Prayer and performs ; tikāf in it, 


Ngregational mosque, 
€ pleased with him), “There is 
que”® It is narrated from Abū 
d except in a mosque in which 
hatitisa worship that waits for 
where such prayers are offered. 
mosque of her house, as that is 
her worship waits for prayer.* If 
she makes a Spot in it a place of 


day prayer (jumuah). As for need, it is permitted 


ition of ‘A’ishah (God be pleased with her), “The 
Prophet (God bless him and grant him peace) did not come out of his 
i to answer the need of a human being” Further, 
€ needs is expected and it is necessary to come out 


» therefore, coming out for them is an exemption. ie 
ts not to linger on after Purification, because what is established on the 


Lt is record 


ed by al-Tabarani in h 
Bayhagī. Al-Za 


yla‘i, vol. 2, 490-91, 


a mosque other than the 
if all five prayers 


is Mu'jam. Other versions are recorded by al- 


- "4 “Č * - $ Q n 
jāmi“. In the case of the jāmi", i'tikāf is valid eve 
are not being offered in it. 


's per- 
"According to Qadi’khan, if she does it in a mosque, she needs her husband's p 
mission. 

*That is to answer the call of nature. 


: , rk as |! the 
Tt is gharib in this version, however, a similar tradition has béen recorded bya 
sX sound compilations, Al-Zayla‘i, vol. 2, 491. 
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the i HKA): 


ity). We mal takta 
sque of the city) ity that permits exit from the q 
(central mos4 itis legal necessity | EEAS 
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i his location 
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es umuah. The st I 
After the prayet, sunnah of jumuwah. are 
| t about the sı iated with it. If he stay 
the disagreemen fore, associate dered 
it and are, therefore, is, his i'tikāf is not ren 
subservient to tt an iodi of this, his 1 d 
n excess ne mmende 
imi’ mosque for a period in exc t is not reco 
sori at it is a place of i'tikāf, except ma rbot therefore, not 
ae apes to perform it in one mosque. He 
as Ne 18 5 sity, 
complete it in two mosques without "ae for a mo ; 
If he moves out of the mosque (even to Abu Hanifah (God bless 
excuse, his i‘tikaf becomes invalid, according rate is based on giyās. The 
him) Sue to the existence of a negating «is pars it is for more than 
ui tx. it is not invalidated, ity for 
vii aes i a ee pone istihsām, because there 1s a necessity 
half a day. This is based upon istihsān, = 
. T oca- 
minor exits, m they take place at the 
He said: As for eating, drinking F$ ops no place of abode ive the 
. sr V ideas 4 dv, 4 i - 
ton of his i'tikāf. The basis is that t upi except the mosque. ag 
Prophet (God bless him and grant y P the mosque, and there is n 
ther, it is possible to meet these needs in oo 
nēcessi i t for them. inside the 
ēcessity of coming out dertakes sale and purchase cat 
There is no harm if he un into the mosque. The reason 
mosque without bringing the goods ae he cannot find one who can 
* may be in need of this especially when disapproved the pie 
meet his needs. The jurists have, pene mosque is protected agains 
Of goods inside the mosque, because the 


'. of necessity > 
basis of ARES) importa 


ment, without an 


P T here. 
"This is a gā'idah fighiyyah, and its meaning is a mosque 
“The assumption is that he will proceed to the ja traditions and support 
„Al-Zayļatī says that this is known through various 
Al-Zayla', vol. 2, 491, 


imo jumu an. 
far ofterme ing texts. 
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es the nights that correspond to them. 
for so many days. The intention 
are in consecutive order even 
basis is that i‘tikaf is built 
cceptable to it, as distin- 


an and includ 


vē fash10 


Thus om ll. The nights 
' ude the nights 25 ne 
o der is not stipulated. The 


rder, because all timings are a 
a fast as that is built upon separation for the nights are not 


le for the fast. Thus, fasts are obligatory with separation even if 
lates a consecutive order. If he forms an inten- 


ention is valid, for it is directed towards 


tive O 


the person €XP 
ton for the days alone, 


the actual object. 

ifthe person makes the i'tikāf of two 
becomes binding along with the nights, but according t 
bless him), the first night 1s not included.” The reaso 
form is not the plural, while the middle night is necessary 
ing a link between the two days. The reasoning of the pre 
opinion is that in the dual form, the plural is implied and 
with it for acts of worship. God knows best. 


the int 
days obligatory for himself it 
o Abu Yusuf (God 
n is that the dual 
for establish- 
ferred (zahir) 
is associated 
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ight precedes the day as it depends on the moon, 





Al-Hidayah 


THE GUIDANCE 


Al-Hidayah 


BOOK FIVE 





Hajj (Pilgrimage) 





Ch. 42: The Obligation of Hay 
Sec. 1: The Mawāgīt 


Ch. 43: The Ihram 


Ch. 44: Qiran x 
Ch. 45: Tamattu‘ 


Ch. 46: Offences 
Sec. 1: Conjugal Relations 
Sec. 2: Tawāf in a State of Impurity 


Sec. 3: Game and Reparation for Hunting 
Ch. 47: Crossing the Mīgāt Without the Ihram 
Ch. 48: Combining One Ihrām with Another 
Ch. 49: Siege/Confinement 
Ch. 50: Lost Rites 
Ch. 51: Hajj on Behalf of Another 
Ch, 52: The Offering 


Ch. 53; Scattered Issues 


Y 


349 
354 


357 


393 
399 


409 
415 
418 


425 
441 
445 
449 
455 
457 
463 


469 





Chapter 42 


The Obligation of Haj 


Hajj is obligatory (wājib) for free, major, and sane persons in sound 
health if they possess provisions and the means of travel’ in excess of res- 
idence and necessities, along with the maintenance (expenses) of their 
families till the time of their return,’ and (this) if the highways are 
secure. He (al-Oudūrī) has described it through obligation (wujūb), but 
it means certain definitive obligation (fard), whose definitive character 
has been established by the Book (the Qur’an), and these are the words 
of the Exalted, “Io God belongs the claim, against people, of the hajj of 
the House.” 

lt is obligatory in one lifetime, and only a single time. The basis is 
that the Prophet (God bless him and grant him peace) was asked whether 
hajj was obligatory each year or only once, and he replied, “No. It is but 
a single time, and what is in excess of that is supererogatory.”* The basis 
further is that its obligating cause is the Bayt (the House)‘ and that does 
not increase in number, therefore, the the obligation does not recur. 

Thereafter, it is obligatory with prompt compliance according to Abu 
Yusuf (God bless him).* The narration from Abū Hanīfah (God bless 


By way of owning the riding animal or through sarah. 

"That is, average expenses that are just sufficient for their maintenance. The expenses 
and requirements mentioned later by the Author would make the expenses excessive. 

‘Qur'an 3:97 i 

“It is recorded by Abū Dāwūd and Ibn Mājah in their Sunan. Al-Zaylaī, vol. 3, 1. 
Al-Hākim has said that it is a tradition with sound isnād. Al-'Ayni, vol. 4, 140. 

„Because hajj is attributed to it when it is said “hajj of the Bayt.” bl; 

_ This rule is the opposite of what was stated for a wājib muwassa , that is, an Ob" 
sation for which the time provided is more than that required by it. In fact, the wajth 
“an be Performed a number of times in the time provided. Take the case of the zuhr 
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Book v. Pirenne 
him) indicates the same, According 


a : i va Muhammad and al-Shag« 
bless them),” the obligation requires delayed compliance hie i (G 
act of worship for a lifetime, therefo > -cause jti 


re, the entire lifetime jg like ; 
available for prayer, The reasoning 


Tease for the first view is that the a time 
is associated with a specific time and death during a Year is not Ration 


therefore, it is limited by way of precaution, Accordingly, listē. i, 
formance has greater merit. This is to be distinguished from the K Per- 
of prayer, because death within such a (short) period IS rare, Mings 


Freedom and majority have been stipulate 
Prophet (God bless him and grant him peac 
formed the hajj ten times and is then set free 
perform the hajj of Islam; a minor who perfor 
then attains majority is under an obligation to p 


Further, hajj is a worship and liability for all (fo 
removed from minors. 


d due to the words of the 
e), “A slave who has per- 
is under an obligation to 
ms the hajj ten times and 
erform the hajj of Islam” 
rms of) worship has been 


Sanity ('agl) is a condi 


tion for legal validity of (the imposition of) all 
obligations,® The same a 


pplies to the soundness of limbs (and organs), 


Sh ss S E 
prayer, for example. The rule followed 


there was that the command imposing the duty 
required delayed compliance, Here Ab 


ū Yusuf (God bless him) is saying that the com- 
mand imposing the obligation of hajj requires prompt compliance, and Abū Hanifah 
(God bless him) is said to have upheld the same, Imam Muhammad (God bless him) 
is applying the rule in the same manner as it was applied in the case of prayer, Al- 
Marghinani appears to be saying that the rule has been altered here on the basis of the 
likelihood of death, Thus, if hajj is delayed till the expected end of life, it is possible p 
the obligation would be lost, because death may occur before that time. In the ih 
Prayer, he says, the rule is applied as adopted, because death is not likely in the a : 
Provided for the zuhr prayer. It can happen, of course, but the law is not a 73H 
exceptions, rather it is based on things that usually happen. In other words, the sis iar 
tion of a gā'idah uzūliyyah has been altered on the basis of an external factor— 
of losing the obligation due to death. ath 
/Al-Shāfī (God bless him) has reversed the rule too, because an o E 
in his view, requires immediate compliance, but he prefers delayed compli 
case, ae und tradition 
“It is recorded by al-Hakim in his al-Mustadrak. It said that it is a size dā 
on the conditions of the two Shaykhs. It is also related by al-Bayhaqi. 
6; al-'Aynī, vol. 4, 142, . 
"Obligation in the sense of voluntarily accepting a duty. It is to 


| iabili ; i erson 
from liability that can arise in some cases, as in the case of an insane p 
someone's Property, 


be distinguished 
destroying 
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wor ‘nability becomes certain.” If a blind man can se 
kit a e provisions and travel expenses, even then 
hom he can give P rding to Abū Hanifah (God bless him). 
gi Eed oean has preceded in the Book 
iadi , and this , d- 
The two jurists gate (one confined toa chair, for praia pre < 
(galāt. AS for the Ae d bless him), hajj is obligatory, as he can p oe 
to Abū poar ase is similar to that of a person who is able 
through another. His c idi imal. According to Muhammad (God 
it throug ton a riding animal. ; i : 
through a sea he is not able to perform it on his 
do so ATB not obligatory for he | | p 
bess himn), 1t Is he blind person, who can do it on his own i 
distinguished from the | sd 
ona, iO like one who has strayed away from the rites of hajj. 
guided —he sii to possess provisions and the means of travel. This is 
ik A rent one side (seat) of the riding animal or a loading animal. 
i : esi of expenses during travel, while going and coming back, is 
(Ei ARI The Prophet (God bless him and grant him peace), when 
hewas asked about travel (to the House), said, “Provisio ns and the means 
of travel." If a person can hire the taking of turns with another on a 
riding animal, he is under no obligation (to perform hajj). The reason is 


that if the two take turns the complete means of travel (seat) is not found 
for the entire journey. 


It is stipulated that the 
of residence as well as nec 


nto W 
P pa obligatory for 


se expenses (mentioned above) 


be in excess 
essities like a servant,” 


household assets and 
ds. It is also stipulated 
s family till his return. 


longs to a woman, and 
ht of the shar‘ (law) as 


Thus, hajj is not obligatory 


apply to old and en 
ed Irom Several Co 


Yah and oth 
be inga Servant 


for an invalid even if he possesses all other things. The 
feebled Persons, 


Mpanions (God b 
ers, 


today wou] 


e pleased with them) 
Al-Zayla‘j, vol. 3, 7-8. 


| dbean excessive requirement. 

| an | 

tatemente 1 the tight of the 7; times in figh, that is, the right of the individual is to be 
of ra atements need to be reconciled with the 


and recorded by 


2 Al-Hida 
35 yah Book y: Pi; 
oo MA 
Travel expenses are not a condition of the Obligation for ti 
of Makkah and those living around it, because there iS n le residents 
hardship in performance for them, and it resembles the aff 3 
for proceeding towards the Friday congregation ( jumuah) "V required 
It is necessary that the highways be safe as the | 
is not established without such safety, Thereatte 


condition of the obligation so that a bequest (for the pSitormion ty isa 
is also not obligatory (at such a time). This is narrated from Ab reha) 
(God bless him). It is said that it is a condition of ada’ (bedforms ie, 
not obligation, because the Prophet (God bless him and grant vāzes 
elaborated the ability to perform hajj to be (merely) Provisions ; dr 
means of travel and nothing besides these." | a jaki 


ability to Perfor; 


cari eh, N haji 
Batas said that safe naj) 


He said: It is deemed proper for the woman that she have With her 
a mahram (relative of the prohibited category) or her husband for per- 
forming hajj. It is not permitted for her to perform hajj in the company 
of anyone else besides these two when the distance between her and 
Makkah is a journey of three days.” Al-Shafi'l (God bless him ) said that 
it is permitted for her to perform hajj when she departs with compan- 
ions and there are with her trustworthy women for the attainment of 
safely through companionship, We rely upon the words of the Prophet 
(God bless him and grant him peace), “A woman is not to perform hajj 
except when there is a mahram with her" The reason is that without 
an accompanying mahram there is apprehension that she will be exposed 
to trials and such exposure increases by the merger (company) of other 
women with her. It is for this reason that seclusion with a strange woman 
is prohibited even when there is another woman with her. This situation 
is distinguished from the case when there is between her and Makkah a 
journey of less than three days, because it is permissible for her to depart 
without the mahram on a journey that is less than safar (three days). 
If she does find a mahram, the husband does not have a right to pre 
vent her (from proceeding for hajj). Al-Shafi'l (God bless him) said that 


“He is pointing to the tradition that has preceded. Al-Zayla'i, vol. 3, 19. et 

This view, and that of Imam al-Shafi' (God bless him) below, when LAL if 
situations other than hajj shows that there is very little restriction on the free ae 
movement of women. Nevertheless, the rules for being alone with a strange W° 
apply. 


< recorded by 
"It is related from two Companions (God be pleased with them), It is recorded D) 
al-Bazzār and al-Dār gutnī. Al-Zayla'ī, vol. 3, 10-1), 


ati 


our reason 
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ht as her absence causes a loss of his (conjugal) rights. 
a A: ror the right of the husband is not predominant in 
A as oes hajj is among them.” Thus, when the hajj being 
ibe case of f i 'rerogatory, he does have the right to prevent her. When 
sesformed U vista (who does not follow the directions of the shari‘ah), 
ihe i I oe that hajj does not become obligatory tor her, because 
p jurists i S 


of protection (from exposure) is not attained through such 


has this 


the objective 
g person ‘cht to depart with every type of mahram, unless he is 

She has a vir assume the permissibility of marriage with her." 
a Magian, aak ās person are not considered for this category as 
The yE attained through them. A minor girl who has attained 
e ie desire is included in the meaning ofa major so that no 
the EA ethan a mahiram is to travel with her. The maintenance expenses 
or haart are barne by the woman (performing hajj) as itis through 
him that she reaches the rites of hajj. 1 he jurists disagreed about whether 
ihe presence of the mahram is a condition for the performance of the hajj 
(after reaching Makkah ).~ 

if the minor attains majority, or the slave is emancipated, after wear- 
ing the ihram, and they complete the kajj, it will not be valid as the 
hajj of Islam (the obligation). The reason is that their iļirām (intention) 
was formed for the performance of a supercrogatory hajj and cannot be 
converted to one for the performance of the definitive obligation. If the 
minor renews the ihrant prior to the station (al-Arafah) and forms the 
intention of the hajj of Islam, it is valid. If the (emancipated) slave does 
thesame, it is not valid. The reason is that the thram of the minor was not 








“In this case, the private interest of the wife based on the interests of the hereafter is 
prelerted over the private interest uf the husband based on the interests of this world. 
In Other words, the right of the shar’ has been preferred over the right of the individual, 
as distinguished from the previous case of expenses where the right of the individual 
si pink The argument distinguishing the two cases may be that in the pretictā 
debe € NO expenses are provided an injury will be caused to her, an injury that may 


now “at Very Survival. Such an injury as not being caused to the husband here, God 
5 Dest, 


ly 
N expose the woman to injury for his own advantage. | AP 
depart with Permit marr iage within the prohibited degrees. If this means that she hs 
Persons a 4 mahram who is a Christian or a Jew, then, this creates a problem as these 
ah te not allowed to enter the Haram. 
Sthaps thi ! 


* Pertains to entry into the Haram for a mahiram who is not a Muslim: 


- ~~ 
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binding upon him due to the lack of legal Capacity 


the ihrām of the slave, it became binding, and it is tees ibādāt 


I t i "AS fo 
exit from it after having commenced a hajj oth Possible fop py T 
God knows best. se šis the Obligatory p? 

ajj, 


42.1 THE Mawāoīr 


The mawagit (limits)? that a Person is not permitted 

in a state of ihram are five. For the people of Madinah Ta 
Hulayfah;* for the residents of Iraq, it is Dhat TIrg; fi > tas Dha Y. 
of Syria, it is al-Jahfah;4 for the residents of Nejd, it i 1 Ba, ne resident, 
people of Yemen, it is Yalamlam. This is how the Messen adm for the 
bless him and grant him peace) determined the limits uae (God 
people.” The benefit of fixing the limits is the prevention he for these 
ihrām till beyond them. The reason is that crossing them othe Gardi, 
permitted by agreement. "R Istot 


the miga with the ntention of ato Na ns ft) if he a 

tht g Makkah, is under an obligatio 
to wear the ihrām whether or not he has formed the intention of $ 
forming hajj and ‘umrah, in our view, This is based on the words ofthe 
Prophet (God bless him and grant him peace), “No one is to cross the 
mīgāt without the ihrām”** The reason is that the obligation of ihram is 
due to reverence for this noble area, therefore, persons performing the 
hajj or the ‘umrah or other ritual are the same for this purpose,” 


"Thē word mīgāt in its primary meaning applies to time, but has been borrowed to 
apply to a location. In other words, it is the location for wearing the ihrāri. 

"The Prophet (God bless him and grant him peace) stopped at a location where there 
was a tree. 

"The location for all pilgrims coming from the east. 

“For the people of Egypt, Maghrib and Syria. 

“It is recorded by al-Bukhārī and Muslim through different channels. Al-Zayla't, vol. 
3; 12. 

*Itis recorded by Ibn Abi Shaybah. Al-Zaylaī, vol. 3,15. N 

7The text of al-Hidāyah is somewhat different in different books here. In al-‘Ayni’ 
al-Bināyah, in place of “persons performing the hajj or the ‘umrah” the text reads “the 
trader or the resident.” Accordingly, he interprets the words “whether or not he has 
formed the intention of performing the hajj and the ‘umrah” to mean “even if the person 
is Coming in for trade.” Al-'Aynī quotes al-Shāfi'ī (God bless him), who says that the 
person need not wear the ihtām if he does not intend the rites. 
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. side the mīgāt has the permission to enter Makkah 
A ku ihrām, because he enters Makkah repeatedly, 
ion of ihram each time he enters will cause hard- 
‘ke the residents of Makkah for whom moving out of 
and! is, thus; like ering it without the ikrâm is permitted on account 
ship h and then pat guished from the situation where he intends to 
= Kā this happens sometimes so there is no hardship. 
ites, Lee kā T 
rm the re ihrām prior to these mawāgīt it is permitted, due 
if he one’ he Exalted, “And complete the hajj and the ‘umrah for 
to the words F CEA -s the wearing of the ihrām from the huts of the res- 
tA Ī= i< 
pd”? Comp ears ts), This is what was stated by ‘Ali and Ibn Mas aid 
iz 4 with them).”? There is greater merit in wearing the thram 
(God be please t the interpretation of “complete it” implies 
he mawagqit, because 
rior to the eater effort involved, and there is greater reverence, It is 
this, there 8 bū Hanifah (God bless him) that there is greater merit in 


arg confident that he will not indulge in the prohibited (in 
it) 


the longer period). a tu | 
For a person who is inside the inīgāt, the limit for him is the Hil, 


which means the Hil that 1s in between the miqgat and the Haram, because 
it is permitted for him to wear the ihram from the huts of the residents, 
and what is beyond the mīgāt up to the Haram is a single location. 


For a person who is at Makkah, the limit for him for hajj is the 
Haram itself and in the case of ‘umrah it is the Hil. The reason is that 
the Prophet (God bless him and grant him peace) ordered the Compan- 
ions (God be pleased with them) to wear the ihrām for hajj from within 
Makkah* and ordered the brother of ‘A’ishah (God be pleased with both) 
that he should make her commence the ihram from Tan‘im,” which is 
within the Hil, The reason is that the performance of hajj is at ‘Arafah, 
which is within the Hil, Thus, the thram is from the Haram so that one 
form of Journey towards it is realised, As compared to this, the perfor- 
mance of the ‘umrah is at the Haram, therefore, the ihrām for it begins at 


whois 
A per son without 


jor his Pr yg the obligat 


idents (OP 
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"Th it tā 1s 
dition of Kā oe of Ali (God be pleased with him) is recorded by al-Hakim. The tra- 
Ht ie ria Ae ud (God be pleased with him) is gharib. Al-Zayla‘t, vol. 3, 16. 
' ed by Muslim. It is also mentioned by al-Bukhari. Al-Zaylaī, vol. 3, 16. 


lt is r 
-2ay| < corded by al-Bukhārī and Muslim from ‘A’ishah (God be pleased with her). 
yia i, vol. 3,16 


1 
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the Hil, except that Tan'īm is preferred as it is MeNtioned ; k 
in the 
TeDort 


God knows best. 


chapter 43 


erson desires to wear the ihram,’ he is to bathe or perform 
Whack ablation, but bathing is better, on account of the report that the 
wee (God bless him and grant him peace) used to bathe for his 
ie ae is. however, for cleanliness so that the menstruating woman 
oy ordered to bathe, even though it is not a fard for her. Thus, minor 
idee stands in place of bathing as in the case of the Friday congrega- 
on (jumu'ah)” but bathing is preferred as the meaning of cleanliness is 
perfect in it and also because the Prophet (God bless him and grant him 
peace) chose it. 

He said: He is to wear two new cloths or those that are washed as 
aloin cloth and as a covering, The basis is that the Prophet (God bless 
him and grant him peace) put on the loin cloth and the top covering at 
the time of his ihram.* The reason is that this person is forbidden from 
wearing stitched clothes. It is necessary to cover the private parts and to 
repel heat and cold. This is attained through what we have identified. New 
cloths are preferred however, as they come closest to purification, 


He said: He is to apply perfume if he has it. It is reported from 
Muhammad (God bless him) that he disapproved the use of a thing as 
perfume when its substance continued to remain on the body even after 


„S S as 
„That is, when he intends the performance of hajj. 
lt is recorded by by al-Tirmidhi, al-Dār gutnī and al-Tabarani. Al-Zayla ī, vol. 3, 17. 


The Author is indicating here that bathing is not obligatory. Thē Zāhirīs maintain that 
itis obligatory, | 
And the ‘id. 


4 . 
It is recorded by al-Bukhārī in his Sahih. Al-Zaylaī, vol. 3, 18. 
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wearing the ihram.> This is also the view of Malik a 
bless them). The reason is that this person is like on 
perfume after wearing the ihrām. The well known int 
tradition of ‘A’ishah (God be pleased with her) who 
fume on the Messenger of God (God bless him and grant hi 
for his ihrām prior to his wearing the ihrām”* What js Piali i Peace) 
respect to perfume is the use of perfume after ihrām. What , ited with 
the body is subservient to the main issues as it is associated with es 0 
This is distinguished from clothes as these are Separated from hish se 
y, 


He said: He is to pray two rak'ahs, due to the report from Jah; 

be pleased with him) that the Prophet (God bless him and atsk 
peace) prayed two rak‘ahs at Dhū ’l-Hulayfah on Wearing his ihrām7 i 
said: He is to say: O Lord, I wish to perform the hajj, so m aek see He 
me and accept it from me. The reason is that it is performed in me 
seasons and from various locations, therefore, it is usually not devoid of 
hardship. Accordingly, he requests ease, This type of supplication is not 
made for prayer as its duration is short and its performance is usually 
easy. 


nd al-Shāfs 

i 
“pretation is in 
said, “I a ied per 


for 
ous 


He said: Thereafter he pronounces the talbiyah, at the end of his 
prayer, on the basis of the report that the Prophet (God bless him and 
grant him peace) pronounced the talbiyah at the end of his prayer." If he 
pronounces the talbtyah after his riding animal stands up it is permitted,’ 
but the first is better on the basis of what we have related. 


If he is performing the hajj alone, he is to form the intention for the 
talbiyah of hajj, because it is an act of worship and acts depend upon 
intentions. The talbiyah means saying: labbayka Allahumma labbayk, 
labbayka lā sharika lak, labbayk inna 'I-hamda wan-ni‘mata laka wal- 
mulk, lā sharika lak. In his statement “inna ‘l-harnda,” the word is inna, 
and not anna, to indicate the commencement of a new sentence. It is not 


*Al-‘Ayni maintains that there is liability of dam for its use according to Muhammad 

(God bless him). The vast majority of the jurists have approved it. 4 

“a ls recorded by al-Bukhārī and Muslim in their sound compilations. Al-Zayla h 
VOL. 3, 18, 

"From Jābir (God be pleased with him) it is gharib, however, it has been recorded 
by Muslim from fbn ‘Umar (God be pleased with both), as well as by Aba Dawad from 
Ibn ‘Abbas (God be pleased with both). Al-Zayla'ī, vol. 3, 20-21. 

id is recorded by al-Tirmidhī and al-Nasā'ī. Al-Zayla'ī, vol. 3, 21. 

‘It is recorded by al-Bukhārī and Muslim, A]-Zayla'i, vol, 3, 21. 
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"will qualify the previous state- 

| e previous as anna W N i 
ptinuatio” t ; Tie response to the call made by Ibrāhīm, Khalīl 
jt (the ralbnya n in the narration.” It is not proper to drop any 
ment is well know because these have been transmitted by agree- 


Alla x of these er ee refore, it is not to be shortened. If an addition 

wor the nart a mitted with al-Shafi'l (God bless him) disagree- 
i 

de to them, 


ation of al-Rabī' (God bless him) from him. 
ing according to be like the adhan and tashahhud insofar as these are 
> considers tt ‘th a determined syntax. We maintain that prominent 
gnouncements ve Mas'ūd, Ibn ‘Umar’ and Abu Hurayrah (God be 
) made additions to the transmitted syntax. Further, 


is glorification and the expression of submission. Accord- 
se 
the purp? 


ddition is not to be prevented, 
ingly * he talbiyah, he has acquired (com- 
He said: When he pronounce a ar ka i ah ecias an act of 
pleted) the ihram, that is, when he orms the myy 4 rete cca 
ip is not performed without a niyyah, except that he (al-Oudūrī) 
ie alba it as he indicated it earlier in his statement: O Lord, | 
E iedota the hajj. He does not (legally) enter the state of ihram 
vi the niyyah alone, unless he pronounces the talbiyak, with al-Shāfrī 
(God bless him) disagreeing. The reason (in our view) is that miyyah is 
like a compact for performance,” therefore, it is necessary to follow it 
up with dhikr as in the tahrimah of prayer. Thus, he enters the thram 
through dhikr that is intended for glorification other than the talbiyah 
whether this is in Farsi or Arabic. This is the well known view of our ear- 
lier jurists (God bless them)."' The distinction between this and prayer is 
based on their principle that the category of hajj is wider than the cat- 
gory of prayer so that one dhikr may be substituted for another, like 
the garlanding of the sacrificial animal (instead of driving it). Likewise, a 
dhikr other than the talbiyah or a language other than Arabic. 


tu 7 
There areārhār a 


With them all.) Al-Za n this from the Companions as well as the Tabi‘an (God be pleased 


"Itis related fr yai vol. 3, 22. 
Variation, Rī oP Aishah and Ibn Mas'ūd (God be pleased with them) with a slight 
“Ibis relate ei a Ī, vol. 3 23. 
"That is, the x ps the six sound compilations. A]-Zayla'ī, vol. 3, 24, 
“That hes eat of a form of worship that consists of various arkān. 
On, Mpletes the thram through any kind of speech that conveys glorifica- 
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He said: He is to abstain from what God has prohibit 
wickedness or wrangling. The basis for this are the ui ited of oh 
“Let there be no obscenity, nor wickedness, nor wran 
This is a prohibition that has been expressed in the fo 

Rafath is obscenity and intercourse or obscene language wn denia] 16 
ing of intercourse in the presence of women, Fusūg is the co : mention. 
sin and its prohibition in the state of ihram is more severe he of 
ing into argumentation with one’s companion, It is said that ne enter- 
arguing with the polytheists about the advancing and del traku 


the early days of Islam). “ying of hajj (in 


SCen} 
rds of the Exaltey 


Sling in the hajj” 


He is not to hunt (kill prey), due to the words of the Exalted “D 

kill game when you are in a state of ihrām?” He is not to point tē #3 
prey nor indicate where it is, due to the tradition of Abū Oatādah ea 
be pleased with him), who said that he hunted a wild donkey, which is 
permissible, and his companions were in a state of ihrām. The Prophet 
(God bless him and grant him peace) said to his Companions, "Did 
you point towards it, did you indicate its location; did you help?” They 
said” No.” He said, “In that case, eat”'* The reason is that such actions 
remove the sanctuary available to the hunted animal, for it has sought 
sanctuary in the wild away from human eyes. 


He said: He is not to wear a shirt or trousers or a turban, nor is he to 
wear boots, unless he cannot find sandals, in which case he is to cut them 
up to the bottom starting from the ka'bs. This is based on the report that 
the Prophet (God bless him and grant him peace) “forbade the person in 
a state of ihram from wearing these things”? At the end of this tradition 
he said, “Nor is he to wear boots, unless he cannot find sandals, in which 
case he is to cut them downwards from the ka'bs” The word ka'b here 
pertains to the (rising) joint in the middle of the foot next to the loca- 
tion of the shoelace knot and not the ankle,*” according to what has been 
reported by Hisham from Muhammad (God bless him). 


"Ourān 2:197 l 

Which is a form that is considered most explicit with respect to relinquishment. 
The meaning conveyed is: “Do not indulge in obscenity.” 

“Qur'an 5:95 rn 

"It is recorded by all the Imāms of the six sound compilations in their books. 
Žayla'ī, vol. 3, 26. 

“It is recorded by all the six sound compilations. Al-Zayla‘, vol. 3, 26. . 

"That is, the meaning of the word ka‘b here from that used in the verse of ablution- 


n 


gV: PEG pIMAST 
por 
not to cover his face nor his head. Al-Shafi'l (God bless 
He sale BY 7 permitted to aman to cover his face on the basis of the 
i n) sai e pba (God bless him and grant him peace), “The ihrām 
words of the his head and the ihrām of a woman in her face.” We rely 
fa man ate «the Prophet (God bless him and grant him peace), “Do 
an the WOT i on his face nor his head for he will be raised up on the Day 
Kč t like this.” He said this about a person who had died in 
af Judge TIA Further, a woman does not cover her face even though 
restate 0 .| in uncovering it, thus, for a man it is more important that 
there 15 4 C The benefit of what has been related by (al-Shāftī) is to be 
ver It. 
about not covering the head. 
aw 


said: He is not to apply perfume, due to the words of the Prophet 
[i it him and grant him peace), “The person performing hajj is one 
g S heveled and ll-smelling”* He is not to apply oil, due to what 
i sat nor shave his head nor the hair on his body, due to the 
ķi Sa the Exalted, “Do not shave your heads,”** nor is he to trim his 
sae as that amounts to shaving and eliminates the meaning of being 
unkempt and untidy. 

He said: He is not to wear cloths dyed with waras (yellow dye) or 
saffron or safflower, due to the words of the Prophet (God bless him and 
grant him peace), «The muhrim is not to wear cloth that has been treated 
with saffron or waras?” unless it has been washed but the colour cannot 
be removed. The reason is that the prohibited element is the smell and 
not the colour. Al-Shāfi ī (God bless him) said that there is no harm in 


using safflower as it is a colour with no smell.** We maintain that it does 
give off a nice smell.” 


He said: There is no harm if he washes and enters a bath, because 
Umar (God be pleased with him) bathed in a state of ihram.”* 


Seo 
Ms K recorded by al-Bayhagī and al-Dār'gutnī in their Sunan. Al-Zaylarī, vol. 3, 3/27. 
tis recorded by Muslim, al-Nasā'ī and Ibn Mājah. Al-Zaylafī, vol. 3, 28. 


Ny: 
a Is recorded by al-Tirmidhi and Ibn Majah. Al-Zayla‘, vol. 3, 28. 
Qur'an 2:196 


“These word 
with them) 
“That is 
"This is 
is is 

}0, 


$ are found in the tradition related from Ibn ‘Umar (God be pleased 
that has preceded. See Al-Zayla‘, vol. 3, 26. 


according to the custom of perfumers; it is not sold as a perfume. 
merely a matter of better analysis of the smell. 


recorded by Imam Malik (God bless him) in his Muwatta’. Al-Zayla'ī, vol. 3, 


me 
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There is no harm if he seeks the shade in a room 
o 


Malik (God bless him) said that seeking the shade y 3 Under a cano 
resembles it is disapproved, because jt amounts to es ~ A tent Or whe 
maintain that for Uthmān (God be Pleased with a: the heaq P 
up in his state of ihrām,” and as it did not touch his hase “@Nopy wag s 
a room. it was More like 
If he moves under the drape of the Ka‘bah so 

his head or face, then there is no harm in this, 
seeking shade. 


There is no harm if he ties a mone -belt ar E 
dle). Mālik (God bless him) said that it is EEN 
it the maintenance allowance of another as the necessity fore 
established. We maintain that the belt does not fall in the cat 
something stitched, therefore, the two situations?° imilar haá 

He is not to wash his head or his beard with marshmall, 
it is a kind of perfume and it kills lice in the head. 

He said: He is to pronounce the talbiyah a number of times after 
prayers and each time he climbs a height or descends into a valley or 
when he meets a group of riders as well at the time of sahr. The basis 
is that the Companions of the Messenger of God (God be pleased with 
them) used to pronounce the talbiyah in these situations.? Talbiyah in 
the state of ihrām is like pronouncing the takbīr during prayer, thus, it is 
to be pronounced at the time of change of one set of circumstances into 
another.” He is to raise his voice while pronouncing the talbiyah, due 
to the words of the Prophet (God bless him and grant him peace), “The 
best hajj is that with ajj and thajj”3 Ajj is the raising of one’s voice for 
the talbiyah, and thajj is the copious flowing of (sacrificial) blood. 

He said: When he enters Makkah, he is to begin with al-Masjid al- 
Haram, on the basis of the report that the Prophet (God bless him and 
grant him peace) whenever he entered Makkah used to begin with the 


that it does 


NOt to 
because it a es 


Mounts to 


t (mid. 
arries in 
his is not 


This is gharib, however, Ibn Abi Shaybah has recorded a report that conveys a ji 
ilar meaning. Al-Zayla{, vol. 3, 32. 


That i fag hi 
a 
tis, carrying his own or someone else’s money. 


h “It is ghar ib, however, Ibn Abi Shaybah has recorded a report that conveys part of 
the meaning. Al-Zayla‘j, vol. ae 


**As in the case of takbir for prayer. 


3 i , - 
me It is related from several Companions (God be pleased with them) and pau 
aaa accorded by al-Tirmidhī, Ibn Mājah, Ibn Abi Shaybah and others. Al-Zay!#» 


di: 
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kV i e } 
g00 is that the purpose is to visit the House and that is 
n 


o against him whether he enters it at night or the 
ķi to entering the city, which is not associated with 


ve The re450 
Mos?” ye does not 


] LJ 
1 Í e . oun 
iy pecause a 
ays 


fic 


time. use in his sight, he is to pronounce the takbir35 
en he 


has ar (tahlīl). Ibn “Umar (God be pleased with them) 
„y; lā ilaha illaltā ts the House, he is to say: bismillahi ’r- 
al that when he mee : : 
psed 10 SP wallāhu Akbar.” Muhammad (God bless him) did 
; nae any supplications for the various locations during 
serra a timing for everything (making it too formal) 
jaer the gentleness of the heart. If the person glorifies God 
does KE words it is good. | 
with the tr . Thereafter, he is to begin with al-hajar al-aswad (the Black 
He ota it and then pronouncing the takbir and tahlil. The 
aa ti ait that "the Prophet ( God bless him and grant him peace) 
entered the Mosque and after greeting it pronounced the takbīr and the 
:]737 
4 said: He is to raise his hands, due to the words of the Prophet 
(God bless him and grant him peace), “The hands are not raised except 
on seven occasions..., and among these he mentioned the greeting of the 
hajar?” 
| pā should touch the Black Stone with his two hands, and kiss it, if 
heis able to do so without tormenting another Muslim. The basis is the 
report that “the Prophet (God bless him and grant him peace) kissed 
the Stone and placed his lips upon it, and then said to ‘Umar (God 
be pleased with him), ‘You are a powerfully built man and can injure 
the weak, so do not rush towards the Stone into the people, but if you 


find an opening place your two hands on it and kiss it, otherwise greet 


hajj 


Tt is recorded b 
"Zaylaī, vol. 3, 36 
£ ut of reverence for the Bayt 
.ltis gharīh, What al-B | 
rt kissing the Black St 

€ Part about ent 


y al-Bukhārī and Muslim from ‘A’ishah (God be pleased with her), 


ayhaqi has recorded from him conveys that he used to say this 
one. Al-Zaylat, vol. 3, 36. 
10d De please with hi ae ine Mosque isina lengthy tradition related from Jabir 
Std that + only re ae It is recorded by Muslim. As for takbir and tahlīl, al-Zaylaī 
"apli, vol. 3, kā € found is in al-Bukhārī that conveys part of the meaning. 
Straditio i 
Iy. n has b . , 
|5 version has nae Mentioned several times in the previous Books. 


n recorded by Ibn Majah in his Sunan. Al-Zayla‘, vol. 3, 38. 
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it and then pronounce the takbir and say lā ilaha amr n. 

is that kissing the Stone is a sunnah, rita ga allah? "4 
obligation. 

He said: If it is possible for him to toy 

in his hand, like a date palm branch tos eae Kia SOmeth; 
something else, he may do so and then kiss that. The p ate cluster), 
that “the Prophet (God bless him and grant hi asts is the 

| RS ay and g ant him Peace) perf 
circumambulation on his riding animal and kissed the arka orm 
the House) with his staff.”** If he is unable t "Kān (corners of 
! o do any of these th; 
is to greet the Black Stone (from a distance), Pronounce the ta Th he 
STB send blessings on the Prophet (God bless him and were 
peace). 

He said: He turns to his right, that is, towards the side that has th 
door (of the Ka'bah), having done the idtibā* of his top sheet prior e 
this, and circumambulates the House with seven circuits. The basis is et 
report that "the Prophet ( God bless him and grant him peace) kissed the 
Stone and then turned to his right in line with the side that has the door 
and completed seven circuits. ** Idtibā" is the passing of the top sheet 
under the right armpit and letting it hang from over the left shoulder 
This is a sunnah; it has been transmitted from the Messenger of God (God 
bless him and grant him peace).* 

He said: He is to make his circuits by going around the.Hatim, which 
is the name of the enclosed space (mizab). It was called by this name as 
it crumbled (huttima). It is also called Hijr as it was restricted (hujira), 
It is, however, a part of the House according to the words of the Prophet 
(God bless him and grant him peace) in a tradition from ‘A’ishah (God 
be pleased with her): “The Hatim is part of the House.” It is for this 
reason that the circumambulation has to be around it. Thus, if a per- 
son passes through the opening between the Hatim and the House, it's 
not valid. (Although it is part of the House), if a person faces the Hatim 


ve not harming 2 Muslim ie 
1§ 


ng 
or 
report 
ed the 


"It is recorded by Ahmad, al-Shāfi ī and others. Al-Zayla'i, vol. 3, 39. cit 
“it is related by several Companions (God be pleased with them) and i ve eit 
are recorded by all the sound compilations, except al-Tirmidhi. Al-Zayla ī, vo te 
“Jt is recorded by Muslim from Jabir ibn ‘Abd Allāh (God be pleased wi 
AJ-Zayla’t, vol. 3, 42, 
It has been recorded by Abu Dawid in his Sunan. Al-Zayla’, vol. 3, 43: 13,454 
It is recorded by al-Bukhari and Muslim in their Sahihs, Al-Zayla i i ak 
similar tradition is also recorded by Abū Dawud and al-Tirmidhi. See al- Ay") 
196. 
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i» praying, the prayer is not valid,” because the definitive obli- 
R ning towards the House is established through the text of 
guion © t 4 By WAY of precaution, prayer in the direction of the Hatim 
ši don the basis of what is established through a khabar 


a indi vidual narration).” In the case of tawāf, as a precaution, it is 
wil 


= 44 
be around tnerleļim. Sp! 
|0 „id; In the first three of the circuits he is to perform ramal, 
He 5 vans walking briskly while moving (shrugging) the shoulders 
ail =a coming into the arena, adopting a strutting gait between 
f iş is accompanied by idtibā'. The legal basis of this was a dis- 
gth for the polytheists when they said: The heat of Yathrab 
P chausted them.*? Thereafter, the hukm (rule) remained, even after 
a disappearance of the cause, during the period of the Prophet (God 
p i and grant him peace) and even after his time.5” He said: He is 
ann in the remaining circuits in a dignified manner. The narrators of 
herites of (the hajj of) the Prophet (God bless him and grant him peace) 
spree on this.” Ramal is undertaken from the Black Stone up to the Black 
Stone. This is what is related of the ramal of the Prophet (God bless him 
and grant him peace).” If the people rush over him during ramal, he is 
stand still, and on finding a path he is to continue the ramal. The rea- 
son is that ramal has no substitute, thus, he is to come to a standstill so 


la of stren 


*This is in response to the implied issue. If the Hatim was part of the House, prayer 
faring it would have been permitted. 

**Tūm your faces towards it.” Qur’an 2:144 

"When it confronts a definitive (gat'ī) text. 

“Because of the likelihood that it is part of the House, and here no definitive text, 
implying the contrary, stands in the way. The issue then is: on one occasion you say that 
the House, excluding the Hatim, is to be faced during prayer, while in the case of tawaf 
you say that circuits around the House include the Hatim. 

tc i recorded by al-Bukhari and Muslim. Al-Zayla’‘t, vol. 3; 45. 

This counters the argument of those who say that rules are to be suspended where 
> sa disappears, Further, ramal is not permitted for women. Those who would 
his de Agia to run in streets on the pretext of a marathon race should examine 

bite: 

Ibn Taras byal-Bukhārī and Muslim from ‘Abd Allāh ibn ‘Umar from Nāfi‘ from 
oh e (God be pleased with them), Al-Zayla‘i, vol. 3, 44. | 
trom bir (Gaal from several Companions (God be pleased with them). One version 
a and Ibn vāka pleased with him) has been recorded by Muslim, al-Tirmidhī, al- 

ajah. Al-Zayla’i, vol. 3, 46. 
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that he can undertake it in accordance with the Sunn 
guished from kissing the Stone, which has a substitute 
a distance). 


He said: He is to kiss the Stone each time he passes by it, į 
ble. The reason is that the circuits of the tawaf are like the > oss 
salāt. As each rak‘ah is commenced with a takbir, each circuit i ahs of 
with a salutation for the Stone. If he is not able to kiss the Sto rened 
to undertake the greeting (from a distance), and to pranaince tik: is 
and tahlil as mentioned. He is to kiss/touch the Rukn Yamani, mane 
recommended act according to the Zahir al-Riwayah. It is narrated a 
Muhammad (God bless him) that it is a sunnah. He is not to tanga 
the other two arkan. The Prophet (God bless him and grant him bārs) 
used to kiss these two arkān, but not the others.” He is to end the tawāf 


(circumambulation) with kissing, that is, istilām of the Stone. 


He said: Thereafter, he is to go to the Station (of Abraham) and pray 
two rak ahs next to it or wherever it is possible in the Mosgue. These twa 
rak'ahs are obligatory (wajib) in our view. Al-Shafi'i (God bless him) said 
that they are a sunnah due to the absence of the evidence of obligation, 
We rely upon the words of the Prophet (God bless him and grant him 
peace), "The person performing the tawaf is to offer two rak'ahs for every 
seven circuits,” and the command gives rise to obligation.® He is then 
to return to the Stone and kiss it. This is based on the report that the 
Prophet (God bless him and grant him peace), when he had offered two 
rak‘ahs, returned to the Stone.” The basis is that each circumambulation 
that is to be followed by sa“ (circuits of al-Safa and al-Marwah) requires 
returning to the Stone. The reason is that just as tawaf is commenced 
with istilām, the sa'ī too is commenced with it. This is to be distinguished 
from the case where the tawāf is not to be followed by sa 1. 


ah. This is distin 
7 greeting (from 


SIn other words, he can continue without kissing the Stone, but he cannot ae ye 
the case of ramal. i 6 

“It is recorded by the sound compilations, except al-Tirmidhī. Al-Zaylāī. vol. 3, “i 

*It is gharib in this version, however, al-Bukhari and Muslim have recorded eel 
tions that convey the meaning that the Prophet (God bless him and grant him P 
used to offer the two rak'ahs. Al-Zayla'ī, vol. 3, 47. , 

*That is, when the command is found the obligation is found, unless ae J 
dence indicates otherwise. It is strengthened by the verse, “Take the station a 
as a place of prayer,” Qur’an 2:125. 

"It is recorded in Imam Mālik's al-Muwatta’. Al-Zayla'i, vol. 3, 48- 
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. tawāf is the tawaf al-qudum (arrival), and it is also 
id: T ere ah (circumambulation of greeting). It is a sunnah 
“ied rawaf wets (wājib). Malik (God bless him) said that it is an 
and 1% an ob kā the saying of the Prophet (God bless him and grant him 
“ligation due comes to the House is to greet it with a tawāf?** Just as 
| eG d the Exalted, has given the command for the tawaf,® 
aintain that ee and does not require repeated performance (like- 
e absolute neat does not imply obligation here).® The tawaf 
wise the arn been identified as the tawāf al-ziyarah (and that is the 
athe Que an one he has related, it has been called greeting, which is 
| Frecommendation.* The residents of Makkah are under no 


‘ D es ‘ 
anevidence rm the tawaf al-gudūm, due to the absence of arrival 


sbligation to petfo 
on their part. 

He said: Thereafter, he is to proceed to al-Safa and climbing up on 
‘the is to salute the House, pronounce the takbir and the tahlīl, and is 
to send blessings on the Prophet (God bless him and grant him peace), 
ye is then to raise his hands and make supplications for his needs, This 
| based on the report that “the Prophet (God bless him and grant him 
peace) climbed on to al-Safa and on seeing the House turned towards the 
jiblah and made supplications to God.”** The reason is that glorification 
and prayer precede supplication in order to make it more suitable for a 
response, as is the case with other supplications. Raising of the hands is 
arequired practice (sunnah) of supplication.” He is to climb up on to 
il-Safa to the extent that the House comes into his sight. The reason is 
lat the salutation of the House is the purpose of climbing up. He is to 
proceed to al-Safa from any side he wishes. The Prophet (God bless him 
ind grant him peace) went towards it from the door of Banū Makhzūm, 


Aig is gharīb A 
K in the absolute sense. Al-Zayla'ī, vol 
k Perform the taw A dh ngs aly 


In other w rd ef okai Boys al-Atīg.” Our'ān 22:29. 

ited by th ords, the command does not require another rawaf beyond the one 
lm) the Verse and that is the tawaf al-ziyarah. 

tHon relied upon by Imam Malik (God bless him) conveys a rec- 
Ot an obligation. 


receded in the tradition of Jābir mentioned earlier, Al-Zayla'ī, vol. 3, 


dl 15, the trad 
9) l 
"ap tion and n 
i). Part has p 


The 
re are tr IE ? 
aditions on this recorded by Abū Dawid. Al-Zayla'ī, vol. 3, 51. 
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which is also called Bab al-Safa as it is the closes 
is a sunnah (to go through it).* 
He said: He is then to descend towards al- 

normal gait. When he reaches the centre of hare he 3 tn his 
running gait by way of sa‘i between the two green lines S to adopt a 
is to adopt his calm gait until he reaches al-Marwah H Thereafter, he 
and perform the same acts that he performed at al- Sats, 7 to climb jt 
on the report that “the Prophet (God bless him atid VON his IS based 
descended from al-Safa and started walking towards Awe, him peace 
formed saTin the centre of the valley and then walked tika ‘ 
to al-Marwah, He made seven circuits between them.’ 


He said: This comes to a single circuit. He is t 
circuits beginning at al-Safa and ending at Meee % iš taras 
sa ī in the middle of the valley for each circuit. This is based trans 
dition we have related. He is to begin the (first) circuit at al-Safā dip ta 
the words of the Prophet (God bless him and grant him peace), “Be $ 
with what God, the Exalted has begun”** Thereafter, the sat ailas 
al-Safa and al-Marwah is wājib (obligatory) and is not a rukn (essential 
element).*? Al-Shāfi ī (God bless him) said that it is a rukn on the basis of 
the words of the Prophet (God bless him and grant him peace), “God has 
prescribed the sa 7 for you, therefore, perform the sa‘7.””" We rely on the 
words of the Exalted, “There is no harm for you if you perform the circuit 
between them.” Such a syntax is used (in the Qur’an) for permissibility. 
This negates its being a rukn or even an obligation, except that we have 
interpreted it to mean obligation,” however, being a rukn is established 
only through a definitive (gat'ī) evidence and such an evidence is not 


t to al-Safy 64 
: ’ how 
ever, it 


) 
€ per- 
he climbed on 


Š4[£ is related from Jabir and Ibn ‘Umar (God be pleased with them). The versions are 
recorded by al-Nasā'ī and al-Tabarani. Al-Zayla’t, vol. 3, 52. 

And not an obligation (wājib). 

ēThis is not permitted for women. 

*’This has preceded in the lengthy tradition of Jābir 
tioned earlier. Al-Zaylaī, vol. 3, 53. 

élt is related by Muslim, Abū Dawid, al-Tirmidhi, [bn 
vol. 3, 54- 

694 rukn, as pointed out earlier is like a pillar. If it is miss 

71t is related through several channels and these are recor 
and al-Shafi'l. Al-Zayla‘i, vol. 3, 55. 

“Qur'an 2:158 

7*()n the basis of ijma‘ according to some. 


(God be pleased with him) men: 


Majah and Malik. Al-Zayla}, 


tbe valid, 


ing, the act canno Ka 


ded by al-Tabarānī, A 
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the meaning of the tradition related by al-Shāfi'ī (God 
foot a ‘nterpreted to mean recommendation as in the words of the 
ples šā r 5 prescribed, when death approaches any of you, if he leaves 
pate” that he make a bequest to parents and next of kin, according 
ay ple usages this is due from the God-fearing.””? 

ona , Thereafter, he is to stay at Makkah in a state of ihram. The 
e said: he is wearing the ihrām of hajj, and he is not to undo it 


(a o bringing about the rites of hajj. | 

at id: He is to perform the circumambulation of the Ka'bah when- 
He sal ble to do so, because it resembles salat. The Prophet (God bless 
paar ant him peace) said, "The tawaf of the House is salāt."7* Salat 
NO 4 appropriate form of worship and so also the tawaf. He is not to 
is the ae (between al-Safa and al-Marwah) after these tawafs during 
Pelo The reason is that sa‘Tis not obligatory (for hajj) except once, 
hile supererogatory sa Tis not prescribed, He is to offer two rak‘ahs after 
«very seven circuits and these are the two rak ahs of tawaf, as we have 
already explained.” 

He said: One day prior to the day of tarwtyah,” the imam will deliver 
„ermon in which he will instruct the people about departure for Mina, 
the prayer at ‘Arafat, the station there, and the ifadah. The conclusion to 
be drawn here is that there are three sermons in hajj. We have mentioned 
the frst of these. The second is delivered at ‘Arafat on the day of ‘Arafah. 
The third is delivered at Mina on the 11th day (of Dhū ’l-Hajj). Each ser- 
mon is separated from the other by an intervening day. Zufar (God bless 
him) said that the imam is to deliver these sermons on three successive 
as, the first being on the day of the tarwiyah (the 8th). The reason he 
gvesisthat these are the days of the hajj and the days for the gathering of 
hose performing hajj. We maintain that the purpose of these sermons is 
bp pik. of instruction. The day of the tarwiyah and the day of sac- 
a $ two days for being occupied with the rites. Accordingly, what we 

‘ald is more beneficial and the sermons are received more effectively. 


io that 


wee Mie raised by some is that here the bequest in this verse was 

"snot abrogated, an bi ri gation, but the verse was abrogated. Others maintain that it 
"Wis tecorded b ii e verse conveys a recommendation, as the Author has stated, 
"On the basis a. ve an in his Sahth, Al-Zayla'ī, vol. 3, 57. 

W rakts for «i = tradition above that “the person performing tawāf is to offer 
ki ery seven circuits.” 


ich ig = F 
the 8th ofDhū |-Hajj and one day prior is the 7th. 
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After the worshipper has offered the fajr Prayer on th 
tarwiyah at Makkah, he is to depart for Mina. He is to € day of the 
has offered the fajr prayer there on the day of (kajas co. there Until he 
the report that “the Prophet (God bless him and grant hi This is based g 
the fajr prayer on the day of tarwiyah, at Makkah, and ss Peace) Offered 
risen he departed for Mina. At Mina he offered the hese Sun had 
‘isha’, and fajr prayers, and thereafter he departed for A raft SA maghrib, 

If he spends the night of ‘Arafah at Makkah offering ie : 
prayer and then moves towards ‘Arafat Passing through Mina ia ; 
deemed valid. The reason is thāt on this day no rites are re u as i 
performed at Mina, however, he has not done well by tieglecting A ca = 
the Messenger of God (God bless him and grant him peace), H 

He said; He is to move (from Mina) towards ‘Arafat and is to sta 
there, on the basis of what we have related.”* This is the preferred time > 
departure, but if he departs before fajr, it is valid, because no hukm has 
been laid down for this moment. It is stated in al-Asl that he is to descend 
upon ‘Arafat along with the people, because staying alone reflects arro- 
gance when the state of the worshipper here is that of humility. Further 
there is a greater chance of prayer being answered with the congregation. 
It is also said that the meaning in the text (al-Asl) is that he should not 
dismount on the way so as not yo obstruct the movement of the pedes- 
trians. 

He said; When the sun has declined,” the imam is to lead the peo- 
ple in the zuhr and ‘asr prayers. He is to begin with the sermon in which 
he instructs the people about the station at ‘Arafah, the station at Muz- 
dalifah, the throwing of stones at the Jimar, the sacrifice, shaving of the 
head, and the tawāf al-ziyarah. He is to deliver two sermons, separat- 
ing them by being seated as in the case of the jumu'ah. This is what the 
Prophet (God bless him and grant him peace) did.” Malik (God bless 
him) said that he is to deliver the sermon after the prayer, because It 15 è 
sermon of admonition and remembrance that resembles the ‘fd sermon 
SITE AT g shie (Gad be pleased with 

"This too has preceded in the lengthy tradition from Jabir (Gs P 
him). Al-Zaylaī, vol. 3, 58; vol. 3, 46. 
"He refers to the previous tradition, 
"At Arafat. 
"The khalifah or his representative. 
“Found in the lengthy tradition of Jabir (God be pleased with 


Al-Zayla'ī, vol. 3, 59: vol. 2, 46. 


( above: 
him) referred to abo 





V pari ace 


po0™ 


hat we have related,” because the purpose of the sermon ig 
We eyon ti on about the rites and polanie the two prayers is 
impa! ins . According to the preferred"? view of the school, when 
: rhe er to the pulpit and sits down, the mu adhdhin is to make 
; inant 5 e i op as in the case ofjumwah. It is related from Abū Yusuf 
„call for pra hat he is to make the call before the imam comes out. 
yod bless him a him that he is to make the call after the sermon. 


ti a0 related however, is that which we have mentioned. The reason 

e the Prophet (God bless him and grant him peace) came out 
ig thal when his camel, the mu'adhdhin made the call before him.’ The 
j mounted lā laim the iqāmah after the sermon is delivered, as 


in is to proc ? 
al ncement of prayer, therefore, it resembles 


al of the comme 


his is the time 
the jutu ‘ah prayer. : 

The imam ts to lead them in the zuhr a nd asi prayers at the time of 
the zuhr prayer with one adhan and two igāmahs. A mustafīd tradition 
has been transmitted with the agreement of the narrators about the com- 
bining of the two prayers. Ina tradition reported by Jābir (God be pleased 
with him), it is stated that the Prophet (God bless him and grant him 
pace) led them in the two prayers with one adhan and two igāmahs.* 
Thereafter, the elaboration is that the call is made for the zuhr prayer and 
the igāmal is for zuhr as well, He then proclaims the igamah for the ‘asr 
prayer, because the ‘asr prayer is being offered prior to its known timing, 
therefore, he proclaims the igānalt separately for the information of the 


people, 


m a a 
‘He refers ta his statement above, “This is what the Prophet (God bless him and 


gant him peace) did.” 

"Zahir 

„Ti isthe adhān of zuhr. 

ly in the absolute sense, Al Zaylā'i, vol, 5, 60. 
ae ki dx opinions on the issue, he first is the opinion of the Hanafi school, 
lhe vaew of the Ahi View pment: that there fe DOE adhan and one igāmah. This is 
aha the view repa BPinien trom al Shafi and Ahmad (God bless them). lt 
mes pa re yy Abū Vhawr and al-Tahawi. The third view upholds two 
him). The Ktili viņu Is, ce this is an opinion from Ibn Mas‘ud (God be pleased Wath 
Sian AR Kia only two aqarnahs, his is an opinion from al- Thawrī, 
Mimih, and gon (Go bless them). The other two views are, first, that there is one 

t there is no iqa@mah and no adhan. 


V Ēčond tha 

ay pre . i 

val, 5 pēs in the lengthy tradition from Jābir (God be pleased with him). Al- 
46. 


layk, 
‘ 0; vol, 3, 


_ mh... 
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The worshipper®® į 
the two prayers in ord 


er to attain th Pra 
is for thi € Purpose Ters 
his reason that “asr is Offered prior to it of the Station arc, Ween 
supererogatory prayers at this time S liming. If the «ah I 
> off 


he has committed e IMmMåm 


an, for 


Riwāyah. This is different fro 
bless him)®° The reason (acco 
pation with voluntary prayer 
compliance with the require 
is repeated for ‘asr. 

If the imam offers the 
valid. The reason is that t obligati 

He said: A person who offers the zuhr river a 
of his location is to offer the "asr prayer at its a i w npe 
ing to Abu Hanifah (God bless him). The two ie R tae ai 
individual alone is to combine the two prayers, because the i "les 
of combining is based on the need for an extended SR A sāk 
Arafah and the person praying individually is in need of this too a 4 
ing to Abū Hanifah (God bless him), t Nekas 


| he preservation of the timings is 
obligatory on account of the texts (nusūs), therefore, it is not permitted 


to give it up unless the shar‘ (law) requires it and that is to combine it 
with the congregation along with the imam. Advancing the timing is for 
the securing of the congregation, because it will be difficult for the people 
to congregate once they have spread out separately in ‘Arafat. It is not due 
to what the two jurists have stated (regarding the extended duration) as 
there is no conflict (between moving around and praying individually). 

Thereafter, according to Abū Hanifah (God bless him), the presence 
of the imam is a condition for both prayers. Zufar (God bless him) said 
that he is to lead the ‘asr prayer in particular as that is the prayer whose 
timing is altered. On the same reasoning is based the disagreement ss 
the ihram of hajj. According to Abū Hanifah (God bless him) a pē m 
is advanced contrary to analogy and the legality of this 1s PR eth 
‘asr is prayed after zuhr and is offered with the anpra a cate a 
the imam in a state of ihram for the hajj, and the legal tā paj prior 0 
it. Further, it is necessary to be in the state of ihrām for the / 


the ‘asr prayer, accordin 
m what is related from 

rding to the Zahir al-Riy 
S Or with another act 
ment of the first adha 


g to th act 
“uhamma 
ayah) is th 
terminates im 
n, therefore, t 


prayer without a ser 


mon, the pr : 
a 
his sermon is not an kia 


S deemed 


ad 


88That is, the imam or the people. 
i noun 
89Who maintains that it is not to be repeated and simply pro 


valid. 


A iS 
cing the igama” 
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. of the sun, advancing the ihrām prior to the congregation, 
he jeclining 0 e narration, while another narration maintains that it is 
gto ie t it before the prayer as the objective is the prayer. 
„ficient t0 aie following the prayer, he is to move towards the 

He said: if) along with the people and is to stay close to the moun- 
sation (maw4 that the Prophet (God bless him and grant him peace) 

in. The ne i the mawgif after the prayer.” The mountain is called 

poved towar A while the station is called al- Mawgif al-A‘zam. 
sbal eee ate ‘Arafat is the station except the Batn Uranah, due 

He a of the Prophet (God bless him and grant him peace), “All 
to the WOT 5 tion, but stay away from Batn Uranah. All of Muzdalifah 
‘rata 1 J pi stay away from the Muhassir valley.”” 
S £ all is essential for the imam to stay in Arafah on his mount. 
she basis is that the Prophet (God bless him and grant him peace) stayed 

his mount. If he stays on his feet however, it is valid, but the first is 
z ferred as we have elaborated. It is essential that the worshipper face 
ši giblah, while staying at the station, because the Prophet (God bless 
tim and grant him peace) stayed there in this state. In addition, the 
Prophet (God bless him and grant him peace) said that “the best of sta- 
ons is one in which the qiblah is faced.’ He is to make supplications 
ind instruct the people about the rites on the basis of the report that “the 
Prophet (God bless him and grant him peace) used to make supplica- 
tions, on the day of ‘Arafah, with hands outstretched like a needy person 
asking for food””* He is to pray for what he likes, even though there are 
reports about specific supplications, and we have recorded their details in 
our book entitled ‘Uddat al-Nasik fī ‘Iddah min al-Manasik, with success 
pranted by God. 

He said: It is necessary for the people to stay close to the imam. The 
reason is that he makes supplications and imparts instructions so they 
should remember them and listen attentively. It is essential that they stay 


pes ss js 
*This too is the tradition of Jabir (God be pleased with him). Al-Zayla'ī, vol. 3, 60. 


yy 4 
r is recorded by Ibn Mājah in a tradition from Jabir (God be pleased with him). 
“Layla, vol. 3, 60. 


ee 
J i Sin the lengthy tradition from Jābir (God be pleased with him). Al-Zayla'ī, vol. 


"This vari C 
> ig Version is gharib, however, al-Hakim has recorded a tradition in al-Mustadrak 
ot = a Similar meaning, Al-Zayla'ī, vol. 3, 62. 
both) 4.7. ded by al-Bayhagī in his Sunan from Ibn ‘Abbas (God be pleased with 
3 -Zayla 1, Vol, 3, 64. 
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behind the imam, so that they come t 


O face ! 
nation of acts of greater Merit, because al] : i the qiblah, This; 
mentioned, "āfāt is the stati. 


and is not obligatory, If 
is valid, as in the case O 
ihram. As for striving i 
bless him and grant h 
plications for his ummah at this 
other than unjust homicide and Injustices ( 

He is to pronounce the talbiyah after 
where he is located. Malik (God bless 
the proclamation of talb 


because responding wit 
arkan ( 


: t d TA +4 S 
fjumu'ah, the two ‘ids, and "(minor ab] hij, 


es the ti Won) : 
n supplications, the basis is time of Di 


Wea 
; that t ing 
IM peace) made excessive he Pro the 


Station, and his Prayers wer TB Sup. 


committed by the bes 
short iNtervals 


| him) said that he is : ie place 
iyah as soon as he adopt 


S the stati P 
h speech occu i 


| TS prior to occu ati 
essential elements). We rely on the report that Šā «K 


bless him and grant him peace) continued to proclai Ophet (Gog 
he reached the Jamrat al-Agabah.2* The reason is that talbiyah is like ] 
takbīr in salāt, thus, he is to bring it about til] the last rite of his ihrām ; 
He said: When the sun sets, the imām and the people with | 
to depart at their normal pace till they reach Muzd 
that the Prophet (God bless him and 
setting of the sun.” Further, it is an expression of opposing the polythe. 
ists. The Prophet (God bless him and grant him peace) travelled on his 
camel on the path at a normal pace.*” If he fears overcrowding by the 
people and departs prior to the imam, but does not cross the boundary 
of ‘Arafah, it is valid, because he has not moved out of ‘Arafah, There is 
greater merit if he stays in his location so that he does not become one 
who has performed the rites prior to their timing. If he stays back for a 
short while after the setting of the sun and the departure of the imam, 
and does so for fear of overcrowding, there is no harm in it. This is based 


him are 
| alifah, The basis iş 
grant him peace) departed after the 


"It is recorded by Ibn Mājah in his Sunan. Al-Zayla’i, vol. 3, 64. = 

"Tt has been recorded by all the six sound compilations. Al-Zayla'ī, vol. 3, i 

"There are various traditions on this, Some of these have been recorded by 
Dawid, al-Tirmidhi and Ibn Mājah. Al-Zayla‘i, vol. 3, 65—67. 


Ph him) Ale 
"This has preceded in the lengthy tradition of Jabir (God be pleased with him) 
Zaylaī, vol. 3, 67. 
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;°ichah (God be pleased with her) called for a drink, 
at ‘A'S 


ott! n departed.” en 
he "CP fast and then C es at Muzdalifah, it is recommended that he 
ded her when he art IV top of which is a fire-hearth, and which 
e 1e gale ountain, on top ; 
He to the M on is that the Prophet (God bless him and grant 
lose „zah. The es this mountain, and so also ‘Umar (God be 
stayed Ka is to avoid descending in the middle ofthe high- 
pim Pe him): AEL the passers-by. Thus, he is to descend on 
please shat he does ee or on the left. It is recommended that he stop 
way ight of the nie ons elaborated for the station at Makkah. 
et d the imam oe is to lead the people in the maghrib and ‘isha’ 
He said: The K adhan and a single igāmah. Zufar (God bless him) 
ps with a Sing” d two iqamahs taking into account the combin- 
prayé e adhan an oe. 
‘4. With on t ‘Arafah. We rely on the narration by Jabir (God be 
yers 3 t “the Prophet (God bless him and grant him peace) 
le ed with him) t F ers with one adhan and one iqgamah.” Further, 
mbined the two Š 3 its appointed time, therefore, there is no need to 
isha ee re when it. This is distinguished from ‘asr at ‘Arafah as 
fo gis advanced thus, it is singled out through additional informa- 
ns is not to offer supererogatory prayers between the two Pie 
this hinders the combing of the two prayers. If he does offer vol- 
ei ers or becomes Occupied with some other act, he is to repeat 
aah due to the occurrence of a separation. It would have been 
coal to repeat the adhan as well,‘ however, we have deemed the 
repetition of the igāmah as sufficient. The basis is the report that the 
Prophet (God bless him and grant him peace) offered the maghrib prayer 


at Muzdalifah and then had the evening meal. He then required a separate 
igāmah for the ‘isha’ prayer.” 


The congregation is not stipulated for these two combined prayers, 
according to Abū Hanifah (God bless him). The reason is that maghrib 


"Mis recorded by Ibn Abi Shaybah. Al-Zayla'ī, vol. 3, 68. 


“hh stecorded by Abū Dawid, al-Tirmidhi and [bn Majah from ‘Ali (God be pleased 
With him), Al-Zayla'ī, vol. 3, 68. 


"itis recorded by Ibn Abi Sh 
AS in Zufar view, 


o isgharib and recorded by al-Bukhari as a report from lbn Mas'ūd (God be pleased 
with him), Al-Zayla'i, vol. 3,70, 


aybah. A]-Zayla'ī, vol. 3, 68. 
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DO ši 
has been delayed beyond its time as distinguished 


of prayers at ‘Arafah, because it was ‘asr that was 


from the 5 
appointed time.” 


COmh;_: 
He said: If a person offers the maghrib 
dalifah), it is not valid, according to Abū E s the Way (to Muz 
bless them), and he is under an obligation to repeat it Muhammad God 
has not appeared. Abū Yūsuf (God bless him) said A ong as the dawn 
the worshipper, he says, has done a bad thing. The sa mae 'S valid, but 
applies if he prays at ‘Arafat. The reasoning adopted b ae Sagreement 
bless him) is that he has offered the prayer at its sensi tādā (God 
fore, it is not to be repeated, just like praying after the Ha A there. 
Delaying the prayer is part of the Sunnah, thus, he ās tēti Rr 
by neglecting it. The two jurists rely on the report that the Pro mā thing 
bless him and grant him peace) said to Usāmah (God be Komētu 
him) on the way to Muzdalifah, "The prayer lies ahead of you. Br 
he meant the time of the prayer. There is an indication in this that the 
delay is obligatory. It was made obligatory to facilitate the combining of 
the two prayers at Muzdalifah. Thus, he is under an obligation to repeat 
the prayer as long as the dawn has not arisen so that he can be treated as 
one who has combined the two prayers. When the dawn has risen,% it 
is not possible for him to combine the two prayers, and the obligation of 
repetition lapses. 

He said: When the dawn has arisen, the imam is to lead the people in 
the morning prayer during the last darkness of the night (ghalas), The 
basis is the report of Ibn Mas‘ud (God be pleased with him) that “the 
Prophet (God bless him and grant him peace) led the morning prayer 
that day in the last darkness of the night” The reason is that praying 
in the dark meets the requirement of staying (for the night). Thus, it 
permitted like the advancing of the ‘asr prayer at ‘Arafah. 


He is then to stay with the people staying with him, and he is to ee 
supplications. The basis is that the Prophet (God bless him and a 
him peace) stayed at this spot praying to an extent that, as reporte 


1°4Delaying prayer conforms with analogy, just like all delayed prayers are offered by 
way of gadā”. Advancing a prayer, on the other hand, goes against analogy. 1 with hist) 

'5]t is recorded by al-Bukhārī and Muslim from Usāmah (God be please 
Al-Zayla‘l, vol. 3, 71. 

196On the day of Nahr. 


'7]t is recorded by al-Bukhari and Muslim. Al-Zaylaī, vol. 3, 71. 





This is the tr 
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„V: PILS RīMACĒ 


bn ‘Abbas (God be pleased with both), all his prayers 
raditi9” of] o answered, even the unjustified homicides and other 
ine whe umm d by the people).'? Thereafter, this stay is obligatory 
of stices comm rt ot a rukn (essential element) so that if he were to 
piP views PU he would be liable for dam (sacrifice of atone- 
valet it vi tī (God bless him) said that it is a rukn on the basis 
ae Al- af the Exalted, “Then when you pour down from (Mount) 
of the words te the praises of God at the Sacred Monument?" and such 
apafēt» celebra tablishes a rukn. We rely on the report that the Prophet 
wn evidence a and grant him peace) dispatched the weaker members of 
(God pless on "2 Had the stay been a rukn he would not have done so. 
pis family €a! tā d in the verse, which he has recited, is remembrance, 
what 15 ane rukn on the basis of ijma‘ (consensus). We have under- 
and that 15 T aning of obligation from the saying of the Prophet (God 
good the a zant him peace), “For the person who has stayed with us 
pitt wig he had departed earlier from ‘Arafat, his hajj is com- 
oe Thus, he made the completion of hajj contingent upon it. This 
i iitable for consideration as a sign of obligation, except that when he 
svesit UP due to an excuse, like being weak or ill or being a woman afraid 
af overcrowding, there is no liability for the worshipper on the basis of 
what we have related.""* 


He said: The entire area of Muzdalifah is a station except for the val- 
ley of Muhassir, on the basis of what we related earlier.” 


He said: When the sun has risen, the imam departs and the people 
depart with him until they reach Mina. This feeble servant (may God the 
Exalted protect him) says: This is how it has been stated in the manuscript 


"This was not reported by Ibn ‘Abbas, but the Author does not imply another Ibn 
Abbas here, as is mistakenly believed by some. Al-Zayla'ī, vol. 3, 72; vol. 3, 64. 


“This has preceded in the lengthy tradition from Jābir (God be pleased with him). 
Al-Zayla‘i, vol. 3, 71, 


"But the hajj would not be lost. 
"Qur'an 2:198 


«itis recorded by al-Bukhārī and Muslim from ‘A’ishah (God be pleased with her). 
Ar Zayla 1, Vol, 3, 72. 

i 

ka wet recorded by all the compilers of the four Sunan. Al-Zayla'ī, vol. 3, 73. 
aši is he means the report according to which the Prophet (God bless him and 

nm Peace) sent the weaker members of his family earlier. 


adition above that asks the worshippers to stay away from the Muhassir 


ee 
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AGE 
of the Mukhtasar, and it is incorrect. The correct stat 
there is enough light, the imām and the people depa 
the Prophet (God bless him and grant him peace) 
rising of the sun.” 
He said: He is to begin with the Jamrat al-‘Aqabah and ; 
bbles at it from the base of the val] 18 tO thro 
seven pe se ot the valley, where the pebb] w 
size of small chips of stone. The basis is that when the Pro X are th 
bless him and grant him peace) arrived at Minā, he did not an et (God 
until he had cast pebbles at the Jamrat al-‘Aqabah.” The bs tē hing 
bless him and grant him peace) said, “You are to use sti a 
of chips so that some of you may not injure others”™8 If he uses : 
of a larger size, it is valid due to the attainment of the airn 
casting stones, except that the worshipper is not to use large stones z 
that he does not injure others. If he throws the stones from a hei 4, 
è ek M ght 
above Agabah, it is valid. The reason is that whatever surrounds itis 
the location of the rite. There is greater merit, however, if this is done 
from the base of the valley, on the basis of what we have related, He 
is to pronounce the takbīr with each throwing of the stone. This was 
related by Ibn Mas ūd and Ibn ‘Umar (God be pleased with them). If 
he pronounces the tasbīh in place of the takbir, it is valid, due to the 
attainment of the dhikr, which is part of the recommendations for cast- 
ing the stones. He is not to stand (stop) by it, because the Prophet (God 
bless him and grant him peace) did not stop close to it.”* He is to stop 
reciting the talbiyah on casting the first stone, on the basis of what we 
have related from Ibn Mas'ūd (God be pleased with him). It is reported 
by Jabir (God be pleased with him) that the Prophet (God bless him and 
grant him peace) stopped reciting the talbiyah when he threw the first 


ement is th 
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: rt. The basis is tha 
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"It is recorded by all the sound compilations, except Muslim. Al-Zayla', vol. 374 

"7This has preceded in the lengthy tradition from Jabir (God be pleased with him). 
Al-Zayla'ī, vol. 3, 75. = 

"It is recorded by Abū Dawid and Ibn Majah in their Sunan. Al-Zayla ī, 

"9The tradition from Ibn Mas'ūd (God be pleased with him) is recor 
Bukhari and Muslim. The tradition from Ibn ‘Umar (God be pleased wit 
recorded by al-Bukhārī. Al-Zayla‘l, vol. 3, 76. 

v9This is found in the oi tradition from Ibn ‘Umar (God be pleased with both) 
recorded by al-Bukhārī. Al-Zayla‘l, vol. 3, 77. 

‘He appears to be sina the tradition referred to above that he Shas : ta 
and grant him peace) continued to pronounce the talbiyah till he teacher o a 
al-‘Aqabah. The report, however, is not from Ibn Mas'ūd (God be pleased with hl 


vol. 3, 75. 
ded by al- 
h both) is 
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pore |-‘Aqabah.”” Thereafter, the way of throwing stones 

ethe rat a „e on the back of his right thumb, supported by his 

g place the sto hahādah). The extent of the throw is that there be 
er (U 


i ee d the place where the stone will fall a distance of 
index he thrower at ‘< is how it has been narrated by al-Hasan 
etwee more. This 1S 


vē grmlengins Di (God bless him), because a distance less than this 
gom ü kartā tossing (the stone). Ifhe does toss the stone, it is valid, 
would amoun „imed at its feet, however, he does a bad thing by oppos- 
pecause he A If he just drops the stone, it is not valid, for it does not 
i suņi If he throws the stone and it falls close to the Jam- 


Ing win 

„mount tO RAS ae this is something that cannot be avoided. If 

rah itis gr far away from the Jamrah, it is not valid, because near- 
ro 


the ae seit attained except through the specified location. If he 
nes stones at once it 1s counted as one stone, because what 
brows a attire in the text is separate distinct acts. He is to take 
P EAA any place that he likes except from around the Jamrah 
S a kauna ēši The basis is that the stones that are around it are 
3 ie rejected. This is what has come down in reports and is consid- 
a al omen. Despite this, if he does so, it is deemed valid due to 
the bringing about of the act of ramy. 

Ramy is permitted, in our view, with whatever constitutes a part of 
the earth. Al-Shāfi 1 (God bless him) disagrees. The reason (in our view) 
is that the aim is to commit the act of ramy and this is achieved through 
clay as it is with stone. This is to be distinguished from the case where one 
throws gold or silver as that would be termed distribution and not ramy. 


He said: Thereafter, he slaughters (an animal) if he wishes and then 
shaves his head or cuts his hair, on the basis of the report from the Mes- 
senger of God (God bless him and grant him peace) that he said, “The 
th = us on this day of ours is that we undertake ramy then slaugh- 
ee 3 shave (our heads) : oe The reason is that shaving is one of the 
ik ming out of the ihrām, and so also slaughter, so much so that 

n under siege (prevented from reaching the hajj) can come out 


12 


(Sean. — ss 
his is t 
pleased dk meaning understood from the lengthy tradition related by Jabir (God be 
13 im). Al-Zayla‘j, vol. 3, 78. 


ere are traditi i 
Daoa raditions about this, and among these are those recorded by al-Hākam 
Mtis fu Ti Al-Zaylaʻi, vol. 3, 78 
arīb in th; ģ : 
Ve recorded ene version, however, all the sound compilations, except Ibn Majah, 
tions that convey the same meaning. Al-Zayla‘i, vol. 3, 79. 


—— Ge at © rh = 


or Oe we we oe 


Tre 


eae EĻ m sauces on 


ieee i eee 
aa 
tt es m 





80 Al-Hidā 
3 ayah Book y. 3 
CORIM Agg 
of the ihrām because of it. Thus, ramy has 


acts. Thereafter, shaving is one of the prohibitions ar x 
fore, slaughter has precedence over it. Slaughter has be e th 
gent upon one’s wishes, because the slaughter undertake, Made 
pilgrim is voluntary, and the discussion here is about Kaja Py the Mufrig 
ing has greater merit, due to the words of the Prophet a oct Ģ 
and grant him peace), “May God have mercy on those Tis 
heads.” He said this three times. The tradition in its a ; 

implies mercy for those who shave thei PParent Meaning 


r heads. Further there į 
ā F > è : er 
perfection in shaving with respect to cleanliness. In cutting the ha i 
is some shortcoming and the situation resembles bathing in sie kā 
arison 


with wudū”. Shaving one-fourth of the head is sufficient on the a 
, , nalo 

of rubbing of the head (mash), however, following the example of th 
Prophet (God bless him and grant him peace), shaving of the entire he i 
is preferable.”’ Cutting (tagsīr) is to take from the head hair equal to Rī 
fingertip. i 

These acts make all things lawful for him except women (sexual 
intercourse). Malik (God bless him) excludes perfume as Well, as it is 
one of the things that leads to sexual intercourse. We rely on the saying 
of the Prophet (God bless him and grant him peace) about this, “Every- 
thing is lawful for him except women,””9 and this saying has precedence 
over analogy. In our view intercourse outside the vagina is not permitted 
(either). Al-Shāfi'ī (God bless him) disagrees. The reason (in our view) is 
that it amounts to the satisfaction of desire through women, and is to be 
delayed till the completion of the disengagement from the ihrām.' 


Thereafter, ramy (throwing of stones) is not one of the causes of 
release from the ihram, in our view. Al-Shāfi'ī (God bless him) disagrees 
saying that it is limited in time by the day of sacrifice, like shaving of 
the head, and is thus of the same status with respect to release from the 


= 


ra 


Shave their 


"5Slaughter. ; 

2eThat is the entire discussion in this chapter pertains to the mufrid ee 
ifrad form of the hajj. The discussion about the girān and tamattu forms is to : ” A 

It is recorded by al-Bukhari and Muslim from Nāfi‘ from Ibn ‘Umar 

leased with them). Al-Za laʻī, vol. 3, 79. ; lik 

"8It is recorded by all the sound compilations, except Ibn Majah from Anas ibn Malt 
(God be pleased with him). Al-Zayla‘i, vol. 3, 80. 

It is recorded by Abū Dawid. Al-Zayla‘, vol. 3, 81. 

Which is after the tawāf. 
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. that the releasing factor is something whose com- 
maintal 
be an 


pr offence (against the ihrām) if committed at a time 
'socjoN would inted time, like shaving of the head. Ramy, on the 
mis an its APE” h an offence at times other than its appointed time. 
other pand, is not nd from tawaf, because release is due to prior shaving 


eafter, he comes to Makkah on the same day or the next 
He said: re r, and circumambulates around the House, in what 
day of the day j ahr ah, completing seven circuits. The basis is the 
is called apēd Prophet (God bless him and grant him peace) after he 
report that ene d, departed for Makkah, and performed the tawāf of 
had his wast after he returned to Mina and offered zuhr at Mina?" 
the House. Th p hwaret is the day of sacrifice, because God, the 
Its appointed pana the tawaf in conjunction with slaughter. He said, 
baie) rr nae "133 and then said, “And perform the tawāf around the 
‘and ane | tly the timing of both is the same. Its first timing is 
House.’ Consequently i 
ter the rising of the dawn on the day of sacrifice, because what is prior 
that of the night is the time of staying at ‘Arafah and the tawaf is sub- 
ti to it. The day with the greatest meritiout of these days is the first, 
as is the case with sacrifice. A tradition says, “The best out of these is the 
first out of these.” 


Ifhe has performed the sa T between al-Safa and al-Marwah after the 
tavāfal-gudūm, he is not to perform ramal in this tawāf and there is no 
saifor him either, but if he has not performed the sa "7, he is to perform 
ramalin this tawaf and perform the sa“ thereafter. The reason is that sa ī 
has only been prescribed for a one time performance, while ramal has not 
been prescribed except once in a tawāf after which sa“ is performed. 


"Heis answering an implied question: 
with respect to women, but it is not proh 
against your reasoning, He responds 
i shaving of the head and its release 

is makes women lawful for him” 


ŅI, : 
ptis recorded by Muslim. Al-Zaylaī, vol. E 
i ur an 2:58 , r 
Quran 22:29 
Th: 
is īp ; 
ces, Al A ghar ib in the absolute sense. The Author repeats it under the topic of sacri- 
e -Zayla 1, Vol. 3, 83. 


In this case tawaf would bea permitting factor 
ibited even in the state of thram, and this goes 
to it by saying that the permitting factor is prior 
is not due to tawāf. See also the statement below: 
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. S 
He is to offer two rak'ahs after this 


tris 
ended with two rak'ahs whether the rt 1 eae Se each tawàf ; 
supererogatory, as we have explained, kādā obligation > 

He said: This makes women lawful for 4 
prior shaving of the head, because he has 
tawāf, except that the operation of shaving 
ity of approaching women. 

‘He said: This tawaf is a definitive obligation 
of its essential elements (rukn) for it has been re 
the words of the Exalted, “Perform the taw 
called tawaf al-ifadah and tawaf of the da 
after these (three) days is disapproved, 
limited in time through these days. If he 
becomes liable for atonement (dam) 
bless him). We shall elaborate this in 
Exalted, willing. 

He said: Thereafter, he returns to Mina and Stays there. The basis ig 
that the Prophet (God bless him and grant him peace) returned as we 
have related.” Further, the liability of ramy remains for him and its loca- 
tion 1s at Mina. 

Thus, when the sun has declined on the second day out of the days of 
sacrifice, he is to throw stones at all the three Jimār. He begins with the 
one that is next to al-Khayf mosque, and he throws seven stones pro- 
nouncing the takbir while standing next to it, He then throws stones 
at the one after it in the same way and stands next to it. Thereafter, he 
throws stones at the Jamrat al-‘Aqabah in the same way, but he is not 
to stand next to it. This is what Jabir (God be pleased with him) has 
reported in the transmission about the rites of the hajj of the Messenger 
of God (God bless him and grant him peace) along with its elaboration.” 

He is to stand near the two Jamrahs at the location where the people 
stand. He is to recite praises of God, to glorify Him, recite the tahlil and 
the takbir and he is to invoke blessings for the Prophet (God bless hi 
and grant him peace). He is then to make supplications for his needs 


him, but On the basis 
not been released due i 
has bēen delayed for the 


F the 
9 the 
legal. 
of the hajj, 
quired by a co 
af of the House’ 
y Of sacrifice. Its 
and as we have e 
delays it beyond these days, he 
» according to Abu Hanifah (God 
the chapter on offences, God, the 


and is One 
ne pad 

” Ibis alcy 
Performance 
Xplained it iş 





‘Qur'an 22:29 

%This has preceded. Al-Zayla'ī, vol. 3, 83. - There is 

*From Jābir (God be pleased with him) this is gharīb. Al-Zaylaī, vol. 3, 83. leased 
the lengthy tradition about the rites, however, a tradition from 'Ā'ishah (God al 
with her) recorded by Ibn Hibban and al-Hakim supports this rule. 
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y pori MAS 

„cd, This is based on the words of the Prophet (God bless 
ands raise” ace), “The hands are not raised except on seven 
rant him P these he mentioned the occasions near the two 
15% and aitas is the raising of hands during supplica- 
15, The pan in his prayer he seek forgiveness for the believers 
AST essential tha se the Prophet (God bless him and grant him 
ions ations, becall ive those performing hajj and those for whom 
The rule thereafter is that for each ramy after 
ramy, he is to stand (for supplications). The rea- 

: in the midst of worship and he should make supplications 
perēt amys. For each ramy after which there is no further 

! = tdi because the worship has ended. It is for this rea- 
ratiy shes oa stand after throwing stones at the Jamrat al-"Agabah 
es of sacrifice. . 
on 3. When it is the next (third) day, he is to undertake ramy of 

ees ars in the same manner after the declining of the sun. If he 
y Ars ane his departure for Makkah, he may do so. If he intends to 
je take the ramy of the three Jimārs on the fourth day after the declin- 
ol the sun, he may do so on the basis of the words of the Exalted, “But 
ifany one hastens to leave in two days, there is no blame on him, and if 
any one stays on, there is no blame on him, if his aim is to do right?" 
There is, however, greater merit in staying on till the fourth day.'** The 
basis is the report that the Prophet (God bless him and grant him peace) 
waited till he had performed ramy on the fourth day.’ If he has to leave, 
he should leave before the rising of the dawn on the fourth day. If the 
sun has risen, he should not leave due to the commencement of the time 
of ramy. Al-Shāfi 1 (God bless him) disagrees on this point, 

Ifhe undertakes ramy on this day, that is, the fourth day, prior to 
the declining of the sun and after the appearance of the dawn, it is valid 
Vē, to Abū Hanīfah (God bless him). This is based upon istihsān. 
cit 0 jurists said that this is not permitted on the analogy of the 

anng days. The difference is based upon the exemption made for 


T . as 
e = tradition has been mentioned several times, 
yer Al-Zayla‘i, vol, 3, 84. 


À ed by al-Hāki « 
"Qur'an ae yal-Hakim, Al-Zayla'ī, vol. 3, 84. 
(Minā 


in the topic of the description 
| 


4 t Is reco = 
rded by Abū Dāwūd, and has preceded. Al-Zaylaī, vol. 3, 85. 
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et x ņa S the S ti is NOt granted h 
- ‘Mam Abū Hanifah’s vi >The ruļe; 
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Overned by the ite 
As for the day of sacrifice, the first timi = 
mences with the rising of the dawn. AKSh for ramy on 


the first timing starts with the second half 1 (God bless ko “ay com, 
the report that “the Prophet (God bless ED the night on the b 

an exemption for the shepherds, permitting th Cn hit eace) m : 
night 147 We rely on the words of the Prophet kloāku ndertake tire 
him peace), “Do not stone the Jamrat al-'Aqabah e Css him and Brant 
into the morning.”'** It is also related that the elk when you Moye 
risen," thus, the essential timing is established by ira the sun has 
merit with the second report. The interpretation of Nith PP bin 
has related is “the night of the second and the third,” becaus ta Shay 
the day of sacrifice is the time for the station (at Muzdalifah) Vē 
follows it, therefore, its timing has to be after it by necessity. ee 


Thereafter, according to Abū Hanifah, this time extends up to the set. 
ting of the sun due to the words of the Prophet (God bless him and grant 
him peace), “The first of our rites on this day of ours is ramy,” In this 
he deemed the entire day as the time for ramy and this time ends with the 
setting of the sun. According to Abū Yusuf (God bless him), it extends 





44]t is recorded by al-Bayhagi. Al-Zayla'ī, vol. 3, 85. i 
145The other narration deems ramy prior to the declining of the sun as valid. 
1436The rule reported earlier from Jabir (God be pleased with him), if 
47[t is related from several Companions (God be pleased with them) and aera 
tions are recorded by al-Tabarānī, al-Dar’qutni and others. Al-Zayla i, vol. Ka l 
148 It is recorded by al-Tahawi in Sharh Ma‘ani al-Athār. Al-Zayla‘, vol. 3 ceded. AL 
49This has been recorded by the compilers of the four Sunan and has pr 
Zayla'ī, vol. 3, 86. 
59This has preceded. Al-Zayla"ī, vol. 3, 6, 77, 87. 







n Our proof against him is what we have 
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the to the night, he may undertake ramy, and he 
(ram) V due to the tradition about the supplication. 
f n wet next day, he may undertake ramy, as itis 
yes, He delays 1t ae ramy, but he is liable for atonement (dam), 
i ga of the apie ah (God bless him) due to its delay till after its 
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cording ani as IS pieši ofthe Jimār while sitting on his riding 
d: Ifhe ger act of ramy has been accomplished. It is better 
valid, as HE fa ramy after which there is another ramy, is 
.„ the case O no subsequent ramy, he can do so 


but if there is » he ! 
he first ramy staying and praying 1s required, 


hould undertake the ramy on foot so that 
explanation of merit is narrated from 


it 1S 
detta  pecause after t 
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as WE tion is achieved. The 
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a tiks him and grant him peace) spent the nights 
j (God be pleased with him) used to enforce disci- 
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prop et (C 
ere while “Umar 


ting to stay there. | . 
lining for eae nally stay the night at another place, he is not liable 


Ifhe eee in our view. Al-Shāfi ī (God bless him) disagrees with 
for ah reason (in our view) is that staying at Mina has been required to 
this, The the worshipper during its special days. It is, therefore, 


li my for | 
2" = d ie acts of hajj and neglecting to do so does not invoke an 


nforcing factor. | 
i He said: It is disapproved that a person send his baggage to Makkah 


and stay on till the completion of ramy. This is based on the report that 
‘Umar (God be pleased with him) used to forbid this and disciplined peo- 
ple for doing so, because it led to the distraction of the worshipper.” 

If he leaves for Makkah, he is to descend upon al-Muhassab, which 
isa flat bed of a valley and the name for a location where the Messenger 


That is, “The first of our rites... .” 

"That delaying of a rite till after its appointed time gives rise to liability for dam. 

"It has preceded, It is recorded by Abū Dāwūd from 'Ā'ishah (God be pleased with 
her), Al-Zayla'ī, vol. 3, 87. 

“Itis gharīb. Al-Zayla'ī, vol..3, 87. 

It is gharīb, Al-Zayla‘i, vol. 3, 88. 
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of God (God bless him and grant him peace) descended 156 
ing upon this location was intentional, which js the sou, 

his descending there amounted to a sunnah, because bēga Vlew, so th 
bless him and grant him peace) said to his Companion € Prophet (God 
with them), “We shall descend tomorrow at Khayf rap (God be Pleased 
Kinanah where the polytheists swore to abide by er ott is in Bani 
He pointed towards their pact for deserting the Banū ii polytheism as 
come to know that he descended upon it to show the alaa Thus, We 
tle design of God in dealing with them. Accordingly, it Bo "SLS the sub. 
like ramal during tawaf. CAME a sunnah 


He said: Thereafter, he enters Makkah i 
Ka'bah in seven circuits in which he does Ae astra Fa lates the 
the tawaf al-sadr. It is also called tawaf al-wida‘ (the farewell ex, tia 
bulation), This tawāf is the last act associated with the House, b Serd 
the worshipper bids farewell to the House and moves forth fro šos 
is obligatory (wājib) in our view, with al-Shāfif (God bless Kray de 
agreeing. The basis (in our view) is, “Whoever undertakes the hajj of i 
House, let his last association with the House be the tawāf”"* An exem 
_tion is made for women, who can forgo the tawāf when they have he 
periods.’ 


It is not wājib (obligatory) for the people of Makkah, because they 
do not leave it or bid it farewell. There is no ramal in it as we elaborated 
that it is stipulated as a one time obligation. He is to offer two rak'ahs of 
tawaf after it as we stated. 


Thereafter, he is to proceed to Zamzam and drink of its water on the 
basis of the report that “the Prophet (God bless him and grant him peace) 
drew out a scoop from it himself and drank from it and then emptied the 
remaining scoop into the water.” 


"There are traditions on this and some of these have been recorded by al-Bukhāri 
and Muslim. Al-Zayla‘l, vol, 3, 88. 

71t is recorded by al-Bukhari, Muslim and others from Usamah ibn Zayd (God be 
pleased with both). Al-Zayla'ī, vol. 3, 89. ith 

"It is recorded by al-Bukhāri and Muslim from Ibn ‘Abbas (God be pleased wi 
both). Al-Zayla'ī, vol. 3, 89. 

"This is also part of the tradition. Al-Zayla'ī, vol. 3, 90. 

“It is reported by Ibn Sa'd in al-Tabagāt in the section on the kajj of th 
(God bless him and grant him peace), A]-Zayla'ī, vol. 3, 90. 
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43.1 MISCELLANEOUS ISSUES 
hipper in the state of ihram does not enter Makkah, but 

if the WOTS PE to ‘Arafat and stays there, as we have elaborated, the 

roceeds strat gudūm is waived for him, because he has com- 


«„tinnofthē tawāf al- ine 
Ke rites of hajj in a manner that all remaining acts are to follow, 
ies 4 rformance of other acts in a different order will not conform 
an e 


the Sunnah. He is not liable for atonement for this omission, because 
Š <a sunnah’ and there is no compensating penalty for a sunnah. 

A person who is able to attain the station at ‘Arafah between the 
declining of the sun on the day of ‘Arafah and the rising of the dawn on 
the day of sacrifice, has caught the hajj. The first timing of the station is 
the declining of the sun, in our view, on the basis of the report that “the 
Prophet (God bless him and grant him peace) commenced the station 
after the declining of the sun.”'** This is an elaboration of the first timing. 
The Prophet (God bless him and grant him peace) said, “A person who 
makes it to 'Arafah by night has caught the hajj, and a person who has 
lost Arafah during the night has lost the kajj?” This is an elaboration of 
the last timing. If Malik (God bless him) says that the first timing is after 


"The Black Stone. 


Wat, + 
ri S recorded by Abū Dawid in his Sunan. Al-Zayla'ī, vol. 3, 91. 
“This he ib according to Malik (God bless him). 
Al-Zayla§ ae in the lengthy tradition from Jābir (God be pleased with him). 
“There kt 
first p are traditions reported on this by the compilers of the Sunan as far as the 


art of th CT As ae 
-Zayla's € tradition is concerned. Al-Dār'gutnī has recorded the entire tradition, 
y a l, Vol. 3, 93 » 
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the rising of the dawn or after sunrise, 
we have related, 

Thereafter, if he comes to stay after the dec 
leaves after a few moments, his hajj is valid, in our vi 
Prophet (God bless him and grant him peace) enone be 
word “or” that “the hajj is “Arafah, thus, one who sie ie this With the 
moment of the day or night has completed his hajj? hie, Arafah fo, 
that grants a choice (between day and night). Malik (God bb 4 Stateme 
that it is not vālid, unless he stays during the day and a tipi: him) Said 
however, the proof against him is what we have stated 166 take night, 

Ifa person passes through ‘Arafat while asleep or in a stat 
or when he is not aware that it is ‘Arafat, his station at 
The reason is that what is obligatory is the rukn and that 
‘Arafat. The occurrence of the rukn is not prevented by fai 
as in the case of the rukn of fasting, but is distinguished from the rukn of 
salat as that does not survive with fainting. Not being aware does aff 
intention, but not every rukn depends on niyyah as a condition. a 

If a person faints and his companions” wear the ihram on his 
behalf,’ it is valid according to Abū Hanifah (God bless him). The two 
jurists said that it is not valid." If he orders a person that he should wear 
the ihrarm on his behalf when he faints or goes to sleep, and the person 
ordered does wear the ihrām for him, it is valid. This is valid on the basis 
of 17ma‘.'”° Thus, when he recovers or wakes up and brings about the acts 
of hajj, it is valid. The two jurists maintain that (in fact) he did not wear 
the thram himself nor did he permit another to do so on his behalf.” 
This person did not expressly permit another and implied permission 
depends on knowledge (of the person fainting) and the permissibility of 
permission for this is not known to many of the jurists so how can the lay 
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nting and sleep 


©The statement attributed to Malik (God bless him) may not be entirely correct. 

7Some maintain that it is not necessary that these people be his companions. How- 
ever, according to the Imam (God bless them) this is based upon the compact of com- 
panionship. | 

'88That is, they wear the ihram primarily for themselves and for him ina representative 
capacity. The reasoning is based upon the compact of compa nionship. See below. o 

'69This is the view of most jurists, but the rule approved here is otherwise, TR K 
agreement is due to the absence of express permission of the person who has fainted. 
such permission is there, there is no disagreement. 

7° Of our jurists. a 

This pertains to the first part of the rule where there is no express permissio™ 
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Imām's reasoning is that when he made the com- 
another + he sought the support of each one of them for 
emt mpanions ih able to do directly on his own, and ihrām is the 
ing that he Ta (of companionship). Thus, permission is estab- 
evel} of this jour nd knowledge of such permission is established by 
implication $ dence and the rule revolves around it.'” 
shee rion of the eV" all these cases is like a man, because she is 
said: A noe munication just like a man, except that she does 
3 a for it 1s part of the 'awrah (her concealed parts), 
acover her hea $ her face, due to the words of the Prophet (God 
put she OF went AN peace), "The ihrām of a woman is in her face”? 
ane āsi some sort in front of her face keeping it away from 
itis valid. This is what was reported by ‘A’ishah 
274 Further, it amounts to seeking a shade under 
is not to raise her voice while pronouncing the talbiyah, 
vokes temptation, She is not to perform the ramal nor is 
(running) between the two lines, as it disturbs the 
gofa woman.” She is not to shave her head rather she is to clip 
o the report that the Prophet (God bless him and grant 
him peace) forbade women from shaving and ordered them to clip their 
bait” The reason is that shaving of the head in her case is like shaving of 
the beard for a man. She is to wear stitched clothes that appear suitable 
toher, because in the wearing of unstitched clothes there is uncovering of 
her private parts. They said that she is not to kiss the stone when there is 
acrowd around it for it is forbidden for her to rub against men; she may 
do so when she finds the spot vacant, 
He said: A person who places a symbolic garland around the neck 
ofa sacrificial animal, whether a voluntary sacrifice or one that is by 
way of nadhr or as compensation for hunting or for any other reason, 


This is distinguished from the case where he expressly 
it. 


(God bep 
a canopy She 
insofar as 1t provo 
she to undertake S2 ? 


coverin 
her hair, due t 


We feel that there is great merit in the Imam’s reasoning. The compact of compan- 
lonship must be legally acknowledged. 
és 's recorded by al-Bayhaqi in his Sunan. Al-Zaylaī, vol. 3, 93. 
E s is recorded by Abū Dawid and Ibn Majah. Al-Zayla'ī, vol. 393. — 
hice, attempt in Pakistan by some to make women participate in a marathon 
ye streets may be referred to this. 
It is gharib in this version and appears to be a compound tradition as there are 


traditi À | h 
a on shaving recorded by al-Tirmidhi, al-Nasā'ī and others. AJ-Zaylaī, vol. 3, 


- <a 


390 Al-Hid ayah 


B 
00k V; PILGR A, 
à «v Se 
and moves with it intending hajj then he has forme 


the ikrām. This is based on the words of the Prophet ie intention T 
and grant him peace), “Anyone who places a symbolic SH bless him 
sacrificial animal, has adopted the ihram?77 Further a and aroung 4 
sacrificial animal amounts to the Pronouncing of the bath Ving of the 
expression of a response (to the call of Ibrahim) as nt one K and t 
a person intending the hajj or ‘umrah. The des this, 


. expression o 
is sometimes undertaken through acts just as it is aitu er 
words, and a person doing so comes to adopt the intention fa 


to the association of the intention with the act, which isa spe 
teristic of the ihram. The description of taglīd is that a piec 
the handle of a haversack or the bark of a tree js tied to th 
sacrificial animal (badanah). 

If he garlands the animal and sends it, but d 
he has not adopted the ihrām. The basis is the report from ‘A’ishah (God 
be pleased with her), who said, “I used to entwine the garlands of th 
sacrificial animals of the Messenger of God (God bless him and pra 
him peace) and then he used to send them while he himself sted wit 
his family in a state of permissibility”* If he moves (towards the hajj or 
‘umrah) later, he does not move into the state of ihram till he catches up 
with the sacrificial animal. The reason is that by departing when he is not 
driving the sacrificial animal in front of him, the only thing to be found 
is mere intention, and by mere intention he does not enter the state of 
thram. When he catches up with it and drives it or just catches up with 
it, his intention is linked to an act that is a characteristic of the ihrām and 
with it he enters the state of ikrām, like driving it right from the start. 

He said: The exception is the sacrificial animal of the tamattu' form 
of hajj for in that case he moves into the state of ihram when he departs. 
The meaning is that if he forms the intention of the ihram. This rule is 
based upon istihsān. The reasoning based upon giyās has already been 
stated by us,” while the reasoning based on istihsān is that the sacrifice 
has been prescribed initially in the form of a rite of hajj, because it is 
specific to Makkah and is obligatory by way of gratitude for the permis- 
sibility of combining two rites. Other sacrifices become obligatory due 
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"7 It is gharib and reported as marfū' by Ibn Abi Shaybah. Āl-Zayla'ī, vol. 3; 97. š 

It is recorded by all the six Imams of the sound compilations. Al-Zayla'i, vol. hae 

"This reasoning is found in the previous rule, in the words: The reason 1s tha Y 
departing when he is not driving the sacrificial animal... 
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when they do not reach Makkah. Accordingly, in this 
_jations even towards Makkah has been deemed sufficient whereas 
vio" movin nds upon the actual act. 
EPS g on the sacrificial animal, puts a mark on it or 
he is not considered to be in a state of ihrām, because 
ands 2 goat ; protection from heat, cold or fleas, and is not an act 
i covering !* ho ish‘ar (placing a mark with a cut on the hump) is 
a to the | S dus to Abū Hanīfah (God bless him), and cannot be 
a roved r of hajj. According to the two jurists, tough it is good 
apa ox treatment as distinguished from garlanding,’ which is 
., meant as 4 crificial animal. The garlanding of a goat is not practised 


it d 
cast ar cases M ill 
4 1 ne places 2 © 


no 4. The term budun applies to camels as well as cows. Al-Shāfi'ī 

He said: T K id that it applies to camels alone, due to the words of 
(God bless him) sh See him and grant him peace) in the tradition per- 
the Prophet Ox u‘ah, to the effect that one who hastens to it is like one 
taining tO E ie a badahah for sacrifice, while one who comes next 
who bas “i aa forth a cow.’™ Thus, he made a distinction between 
sont sistas that the word badanah arises from badanah, which 
them. ta n fat, and this attribute is common between both animals. It 
crit reason that each animal is accepted as sacrifice from seven per- 
sons, Further, the authentic narration mentions the word juzur, (instead 
ofbudun).? God, the Exalted, knows best. 


Therefore, ish‘ar may be given up. 


mM 
he There are, however, traditions recorded by all the sound compilations that indicate 
sontrary, Al-Zaylafī, vol. 3, 98. 


bap, + 
ot ‘s recorded by al-Bukhari and Muslim. Al-Zayla'ī, vol. 3, 98. 


e . - ; wA, 
Zal Word is found in a narration from Muslim, but the other version is sound- 
yta ī, vol. 3, gg, 


Chapter 44 
Qiran 


The giran form of hajj has greater merit than the tamattu‘ and ifrad 
forms. Al-Shāfi ī (God bless him) said that the ifrād form is better, Malik 
(God bless him) said that tamattu‘ is better than girān, because it is 
mentioned in the Qur’an— when (in reality) it is not mentioned in the 
Ourān. Al-Shafil (God bless him) relies on the words of the Prophet 
(God bless him and grant him peace), "Oirān is a rukhsah (exemption),” 
and maintains that there are additional requirements of talbiyah,* jour- 
ney and shaving in ifrad. We rely on the words of the Prophet (God 
bless him and grant him peace), “O Family of Muhammad, pronounce 
the tahli? of performing hajj and ‘umrah together.’* Further, there is a 
combination of two acts of worship in it, thus, it is like fasting along 
with ttikāf or being on guard during battle along with prayer during 
the night. In addition, the talbiyah is not limited by number, journey is 
not the object and shaving is the cause of exit from the act of worship, 
therefore, the tradition cannot be preferred on the basis of the attributes 
mentioned. The purpose of the tradition related (by him) is to refute the 
statement of the People of the Jāhiliyyah that ‘umrah during the months 
of hajj is the most glaring form ofimmorality.* Qiran is mentioned in the 


k 1s gharīb in the absolute sense. Al-Zaylaī, vol. 3, 99. 
AS compared to girān. 
Wear the ihram, 
4 in i recorded by al-Tahawi from Umm Salamah (God be pleased with her) in Sharh 
usli ar. Traditions giving a similar meaning have been recorded by al-Bukhārī and 
ee aylan, vol. 3, 99. | 
à ahi thereby the tradition relied upon by al-Shāfi'ī (God bless MY that 
recorded a rukhsah.” The view of the People of Jahiliyyah is to be found in traditions 
by al-Bukhari and Muslim. Al-Zayla'ī, vol. 3, 106. 
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the talbiyah for the ‘umrah and the h "ason that he is to Pronounce 


i : i najj together, because hej “7 
with the acts of the ‘umrah, Likewise, he is to begin by kikiss Ē 
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stinks first. If, however, he mentions it after hajj in his supplication and 
talbiyah, there is no harm in it, as the character waw in between them js 
for combining them. If he forms the inward intention (in his heart) for 


combining them and does not mention them expressly in the talbiyah, 
it is valid on the analogy of salāt. 


When he enters Makkah, he is to begin by circumambulating the 
House in seven circuits, while performing ramal in the first three cir- 
cuits. After this he is to perform sa“ between al-Safa’ and al-Marwah, 
These are the acts of the ‘umrah. He then commences the acts of hajj 
and performs the tawaf al-qudam in seven circuits and performs the sai 
afterwards as we have explained in the case of the person performing s 
ifrād form. He is to perform the acts of ‘umrah first due to the words 0 


SOurān 2:196 
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ords of the Prophet (God bless EA za EERE 
wget rah has been included in the hay up to the 4 ate 
siñ „), “The ‘umrani te an form is based upon concurrent per orma 
pe Further, the A, a single journey; and a single shave is sufficient 
pata single 122" the arkan (essential elements). We rely on the 
the same applies T bn Ma'bad performed two tawāfs and two sais, 


or that when eo with him) said to him, “You have been guided to 
g” PĒC Prophet.” The reason is that giran is the merging of 
the sunnan O 


hip with another, and this takes place through the performance 
went? on te acts of each in a perfect manner. Further, there is no 
ee sirs in the intended 'ibādāt, whereas journey is for 
i wtih for tahrim and shaving for release. Thus, these acts are 
nel in themselves as distinguished from the arkan. Do you not 
see that the two parts of the voluntary worship do not become concur- 
renteven though they are performed with a single tahrimah (intention). 
The (real) meaning of the tradition related by him is that "the time of the 
umrah has been included in the time of the hajj?” 


He said: If he performs two tawāfs for his ‘umrah and hajj and (then) 
performs two saīs, his acts are valid, because he has brought about what 
heis required to do. He does do something bad, however, by delaying the 
sai of the umrah and by advancing the tawaf of greeting before it, but 
A i rr y for any atonement. As for the two jurists (Abū Yūsuf and 

ammad), the absence of liability is obvious, because advancing and 
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Pea- sigh kia y the use of the word badanah here he Means 


have mentioned. Just as a 


in svi Itted so is that 
e does not have an ani Gs 
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three days the last oft: al eligible for slaughter, he is to fast for 


ch is to be the d < 
when he returns to his family, due to ex saki vga ai oa 
Person who does not find i © words of the Exalted, “For a 
th šā nd an animal there is fasti f Pe 

e days of hajj and ng of three days during 

LAT] seven when he returns. Th 
Although the text is about tamattu', gi S. 4 hese are ten complete days.” 
the performance of i a aon 1s like it for it is composed of 
ot two rites. The meaning of th T1 
best, is the time of hajj, because th 5 oF the word hajj, God knows 
container (for the d: : vs hajj itself does not serve as a 
ays) except that there is greate it i : 
day before the dk torah aaa g | r merit in fasting one 
symbolic of the eae y and the day of ‘Arafah. As the fasts are 
sacrificial animal, therefore, it is recommended to del 
them till the last time i tes ean 
tie f ime in the hope of attaining the animal itself. 
e 

‘cds Brg ( or the seven days) at Makkah after being free of the hajj, 
tākā - This means after the passage of the days of tashrīg, because 
: ing during these days is prohibited. Al-Shāfi'ī (God bless him) said 
that fasting later is not permitted as these fasts are contingent upon his 
return, unless he forms the intention of staying on in which case it will 
be valid due.to the difficulty of return. We maintain that the meaning 


“Here he confines the meaning of badanah to a camel and mentions a cow separately. 
In this place, the word should mean both a camel and a cow. The Author elaborates 
the use of these terms by al-Oudūrī, a few lines below. 
Ourān 2:196 






hen you are free from it, because being free 
ing to one’s family. Thus, performance has 
mitted. 


hajj here is W 
turn 
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of et the cause of re 


ti herefore, it 1s per . ; 
a er the saree as day of sacrifice, he 15 only permitted to 
oct he fast t (God bless him) said that he 1s to 


if he loses | ), Al-Shāft ī 
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fast after tajās Mālik (God bless fae icy ee 
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te days 
even when he returns. These are ten tate orohibition about fasting 
th of hajj. We rely on mowes r is prohibition. 
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on these nagi a jā za sen pete these facts so that he 
From a different persp uan imposed in its complete form. 
cannot meet through them an a Rd 16 because these fasts are a 

He is not to offer the fasts after these Yo NEE RET 

bstitute and substitute duties (conflicting with analogy) eh 

cient by the texts. The text, however, has made them specific to the time 
of hajj whereas the permissibility of the original duty of sacrifice arm 
tained according to the original rule. It is related from “Umar C O ; 
pleased with him) that in a similar case he ordered the slaughtering ofa 
goat.” If he is not able to offer a sacrifice, he is to come out of the iran 
and in such a case he is liable for two atonements, one for tamattu and 
the other for releasing himself from the ihram prior to the sacrifice. 

If the gārin does not enter Makkah and heads for ‘Arafat, he has 
given up his ‘umrah through the station at ‘Arafat, because it 1s not pos- 
sible for him to perform it. In such a case he will be basing the acts of 
‘umrah upon the acts of hajj, which is against the prescribed form. He 
does not give up the ‘umrah just by heading towards ‘Arafat, and this 15 
the sound opinion from Abii Hanifah (God bless him) as well. The dis- 
tinction between this case and the case of one who offers zuhr ona Friday, 
according to him, is that the person proceeding for the jumu‘ah is doing 
so after the performance of zuhr, while one proceeding towards ‘Arafat in 


an be offered as gadā” like 
that he is to fast during 
he words of a person who does 


ee M T 
SOurān 2:196 
= This has preceded in the Book of Sawm, however, there is a tradition recorded from 
A ishah (God be pleased with her), recorded by al-Bukhari, that runs counter to this 
view. Al-Zaylaī, vol. 3, 112. 
This goes against al-Shafi’s opinion. 
“It is a gharib tradition. The text appears in al-Mabsit. Al-Zayla’l, vol. 3, 112. 
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is subservient to the 
u‘ah and moving 


The tamattu’ form of hajj has greater mer 


our view. It is related from 
greater’ merit.? The reason 
ney is undertaken for his ‘umrah wh 
performing the ifrād is for his hajj. 
i that in tamattu' there is a combinin 
it resembles qirân. Thereafter, there are additiona 
the blood flow (sacrifice) as well as journey that is 
hajj. This is so despite an intervening ‘umrah as that 
hajj and is like the intervening sunnah between the jum 


towards it. 
s: those who 
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kiurģēs e E of the opportunity to perform two rites in a single 
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inert completed with this. We rely on the fact that 
€ss him and grant him Peace) stopped 
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e issed the Stone.* Further, the Purpose is tawāf th 
terminate the talbtyah on commencin it. It is | A crefore, he ist 
IRR nencing tt. It is for this reason that th 
p rming | ajj stop pronouncing it upon the commencement of ra ie 
He said: He is to stay at Makkah in a state of release from the ih Hs 
as he has been released from the ‘umrah. Le 
He said: On the day of tarwiyah, he is to wear the ihrām of hajj from 
the Mosque." The condition is that he wear the ihrām from the Haram, 
As for doing so from the Mosque, it is not essential. The reason is that this 
worshipper falls within the category ofa Makki (resident of Makkah ),and 
the miqat for the Makki during hajj is the Haram as we have elaborated. 


the Prophet (Gog 
the talbiyah when 


*After this he becomes like a resident of Makkah. Therefore, he is not to perform the 
tawaf of greeting. 

‘He (God bless him and grant him peace), in the year of Hudaybiyyah, arrived for 
the 'urnrah. This was the sixth year of the Hijrah. He was prevented from doing so by 
the kuffar. Subsequent to negotiations he came the following year to perform the tawaj, 
sa {and shaving of the head. 7 «db 

That is, in the matn above. The description is recorded in traditions recorded by 
al-Bukhāri and Muslim. Al-Zayla‘i, vol. 3, 113. 

‘Qur'an 48:27 

*Īt is recorded by al-Tirmidhi from Ibn Abi Layla from fron 
be pleased with both). He stated that it is a sound tradition. Abū Da 7 
a tradition with the words: “The person performing the 'Umrah is to pī 
talbiyah till he kisses the Stone” Al-Zayla‘, vol. 3, 114. fsacrifice 

"That is upon casting the first stone at the Jamrat al~Aqabah, A teh It requires 

The Author has altered this rule, therefore, the preferred rule is Ci 
the wearing of the ihram from the Haram and not from the Mosque. 


‘Ata’ from Ibn ‘Abbas (God 
wud has record 
ounce the 


Al-Hidayah 






by the worshipper 
that are undertaken $ 
rm 0 t vamal in the tawaf al-ziyarah and is to 
eason is that this is the first tawaf for him 


O perform t 
hed from the mufrid who has performed 


it, The r 
aep!" af after It T 


pero spect 10 haji as distinguits 
ing tamattu’, after having put on the 
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- mee If he kept fasts for three days during Shawwal and then 
rale À 


med the ‘umrah, they will not be a valid substitute for the three 
(required) fasts. The reason is that the cause for the obligation of these 
ists is tamattu', which is a substitute for the sacrifice, and he is as yet not 
inthe state required for tamattu’.'' Thus, the offering of the three fasts is 
not allowed prior to the existence of their cause. 

If he keeps the fasts, at Makkah, after putting on the ihram for 
umrah, but prior to undertaking the tawāf, it is valid in our view. Al- 
Shafi (God bless him) disagrees. He relies on the words of the Exalted, 
“Then fasting for three days during hajj. > We maintain that it is perfor- 
mance after the coming into existence of the cause, and the meaning of 
“a ia gti in the text is the time of hajj, as we have already 
Sado ae is, however, greater merit in delaying them till their 
with respect to Big day of ‘Arafah, on the basis of the explanation 

h oP erforming tamattu‘ wishes to drive the sacrificial ani- 

še eds to put on the ihrām and drive hi ia, 
ater merit in this as tha 5 ive his sacrificial animal. There is 
E€ Prophet (God bless him and grant him peace) 
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tk Vol, 3, 115 ari and Muslim from Ibn ‘Umar (God be pleased with 
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it is with this th 
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la animal, as well i am, that 1S, with th 
Preferable that he tie ‘he hea ie by moving with it as has = Ba ka 
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. „and grant him peace) w ; is that the Prophet (God 
his sacrificial an; ce) wore the ihrām at Dh? 
m SE He Were being driven in fr : i l-Hulayfah when 
ost effective in publicising the fact. Th in front of him.” Further, it is 
are not responding and in thie aa. et. the exception is when the animal 
cea ing and in this case he is to lead them A 
e said: Heis to perf Upi ' 
Titani ku pertorm the ish'ār of the badanah, according to Abi 
aammad (God bless th 
to Aba Hanifah (God bless hi em). He is not to do so, according 
eral meaning, is the drawi ze „and it is disapproved. Ish'ār, in its lit: 
he rip the h rawing of blood with a cut. Its description is that 
S RIEU by piercing the base of the h i i 
the left side. The ri e hump on the right side or 
e. The jurists said that it is better to do so on the left side 
because the Prophet (God | © do so on the left side 
lef side be tår P o bless him and grant him peace) pierced the 
be y intention and the right side by exception." He is to spread the 
ae over the hump for announcing the fact of sacrifice. This practices 
disapproved according to Abū Hanifah (God bless him), while it is 200 
ccording Lo the two jurists. According to al-Shātī T (God bless him), it Isa 
sunnah as it is reported from the Prophet (God bless him and grant him 
Wee ) and from the Khulafa’ Rāshidūn (God be pleased with them}. 
he two Jurists maintain that the purpose of placing a garland is that the 
sacrificial animal should not be pushed away when it approaches watt! 


dition of Aye e ver. 
is better mee aha Taal er treka 
mentioned an tajlī] (Putting a Sooo 8 gar. 
cd, in the Book (Our'ā TUNE Over the 

J! 15 for adornme „st an) and because: 


NOUNCE the ta). 


Se ee au 

wt has preceded prior to the chapter on yirān. It has been recorded by all the > 
Imam s at the sound compilations. Al-Zayla‘i, vol. 3, 115, 

$ his is the tradition above that has been recorded by al-Bukhart and N 
ibn "Umer (God be pleased with both). Al-Zayla'ī, vol. 3, 15. 

„Reporiet partly by Muslim and partly by al-Bukhārī. Al-Zayla’i, vol. 3, 15—10: 

The narration about the act of the Prophet (God bless him and grant him pea A 

recorded by al-Bukhārī, while that from the Khulafa’ is recorded by the rest F126 
sound compilations. Al-Zaylārī, vol. 3, 17-18. 
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ar fodder and = hich is also more explicit in conveying this inte ati 
cy in ist ūr R presi but the jurists say that they have just ca 


st t , , 
= ih from this aspechs PP To the ore is mutila- 
‘ dera not a sunnah) keeping V view the fact that sj takts 
te a nima ding to Abu Hanifah (God Dress À 
rion of the a 


when there is a conflict of evidences 
| jlation an is 
p is mutilat iven to the srohibiting evidence.” The ish ar undertaken 
anny dbl and grant him peace) he maintained, was 
5 ss ni dliki sie ? 
by the gardi A { herwise the polythe- 
| stecti f the animal for otherw! yin 
undertaken for the protection © i : skatīti ett 
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the people in his time, due to their excesses in this that led to the a 
: a g: y e 
hension of the wound spreading. It is also said that he disapprove 


preference of ish‘ar over taqlid. i 

He said: When he enters Makkah, he is to perform the tawāf and 
the sa't. This is for the ‘umrah that we have elaborated for the person 
performing tamattu’ and not driving a sacrificial animal. He is not to 
take off the ihram until he wears the thram for the hajj on the day of 
larwiyah The basis is the saying of the Prophet (God bless him and 
grant him peace), “If 1 had known earlier about my affair what | came 
to know later, | would not have driven my sacrificial animal and | would 
have made it an ‘umrah and then released myself from it.” This negates 
release when the sacrificial animals are driven. 

He is to wear the ihram of hajj on the day of tarwiyah just like the 
residents of Makkah wear the ihram. Lf he advances the wearing of the 
ihrām over this day, it is valid. The hastening of the ihram of the hajj by 
at ta performing tarnattu' is better insofar as there is enthusiasm 

this and greater hardship. This merit is available to the person who has 


ned when it is lost. 


| in this. Accor 
dis prohibited;” 


JA 
” tiiri bg: sa ae not say that the tradition about the prohibition of mutilation bas 
Al-Zāvlatī $ tradition about ish'ār, but he does say so indirectly through preference. 
eee ol. 3, 118, 
mie isa rule of reconciliation or preference. 
by the rans kto P: oe is claimed by al-Shāti's (God bless him). The opposition 
"ln eks ķā vē to the next tradition and those giving the same meaning. 
and one who does ca «ad oie Siege ver eee Lie who: drives the animal 
drives the animals is not baht to the rawāf and the sa'ī, however, the person who 
«off the tram. 


ae is recorded by al Bukhari and Muslim from Anas (God be pleased with him). 
fayla'l, vol. 4, 120. 







have elaborated. 


When he shaves hi 
balk, Shanes al s his head on the day of sacrifi i 
tadus nak. € reason is that the shaving athe ne IS released from 
prayer. Thus, h rites of hajj, as is the Case with ša i 
"S, DE 1s released from both ikra Salutation in the c 
The residents of Ma iArāms, 


tamattu' or gira = 

(God bless hin dina Pet ad form is exclusively for th 

words of the Exal AETĒCS with this, and the proof agai 

present in al es ks This is for one who is not a resi 

been rec Masjid al-Harām” The reason is th 
Prescribed as a facility by gy 


facility is provided to the worshi 


em." Al-Shafi 
nst him are the 
dent here being 
"KI two forms have 
Walving one of the two journeys. This 
A person wha is aln dic AES oer, from outside Makkah. 
Makkah so that he ; a āgīt has the status of a resident of 
RR | € 1s not eligible for the tamattu‘ form or giran. This 
istinguished from the case of the resident of M kkah eave 
to Kūfah and then performs giran, in whi h A bs jer 
E lutna ie BAERT gt , In which case it is valid. The reason 
Sik aj} are commenced from the rnīgāt, and he 
acquires the status of the āfāgī. 

If the person performing tamattu‘ returns to his land after being free 
of his 'urnrah, when he did not drive a sacrificial animal, his tamattu' 
stands nullified. The reason is that he has come to have proper rela- 
tions with his family in between the two rites, and it is with this that 
his tamattu‘ has been nullified. This is what has been reported from # 
number of Tābi'ūn.** 

If he had driven the sacrificial animal, his relations with his fam- 
ily were not proper, and his tarnattu” is not nullified, according tO Abl 
Hanifah and Abū Yūsuf (God bless them). Muhammad (God bless hiro) 
said that it stands nullified because he has performed them with pee 
neys. The two jurists maintain that he 1s obliged to return as long 


na = x vam of the 
Except for women who wait till the tawāf of ziyarah, because the ih 


‘umrah for women is like the ihram of hajj. Al- Ayni; 313. stīga r con 

"Alfa resident performs the giran or the tamattu' form, he ts liable for dam fo 
mitting an offence, But see below. 

Ouran 2:196 

Tt is recorded by al-Tahawi in his book Ahkam al- 
al-Jassas. Al-Zayla'ī, vol. 3, 121. 
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(27 The reason is that driving the 
| therefore, his relationship 
m the case of the resident 


ihrā h and 
j the ihrām of umra 
ds Kufah, adopts ara ; 
kā performing tamattu‘, because return 
his relation with his family was 


i ttu 
ention of tama 
from (complete) release, 
ly is not prope: This is different fro 


animal prevē 
with his fami 
of Makkah, who trave 


| when he was not 


i ima 
karš ĪRE d of him, therefore, 


ing was not require 
proper. 

If a person who wears the 
of hajj, performs the tawaf wit 
months of hajj commence he completes the 
of hajj, he is one who is to perform tamattu 
in our view is a condition, therefore, 
months of hajj is valid. It is the perform 
into account. As most of the acts are foun 


the acts. 
z a- ¢ : 
If he performs four or more circuits of the tawāf of his ‘umrah prior 
j within the same year he 


tothe months of hajj and then performs the haj f 
is not performing tamattu", The reason is that he has performed most o 
theacts before the months of hajj. He has now entered the state where his 
rites are not rendered invalid due to sexual intercourse. It 1s as if he has 
attained release from them prior to the months of hajj. Malik (God bless 
him) takes into account completion during the months of hajj. The proof 
against him is what we have mentioned. The reason is that the facility is 
for the performance of acts, and the person performing tamattu' has the 
Kat of performing two rites in a single journey during the months of 
nay}, 
He said: The months of hajj are Shawwal, Dhū '1-Oa'dah, and the 
‘en days of Dhū '1-Hajj. This is how it is reported from the three ‘Abd 
kto. CAbd Allāh ibn Mas'ūd, ‘Abd Allāh ibn ‘Umar and ‘Abd Allāh ibn 
kes Šā eee as from ‘Abd Allah ibn Zubayr (God be pleased with 
SETS tā ne deel is that the hajj is lost with the passing of the tenth 
Mdicat a)), Dut the loss is not realised if there is time remaining, This 
es that the meaning of the words of the Exalted, “The hajj is in 


or to the months 
its, and when the 
circuits and wears the ihram 
The reason is that the ihram 
advancing it to a time before the 
ance of the acts that are taken 
d, they are given the rule of all 


ihrām of ‘umrah pri 
h less than four circu 


27 D 5 
That is, if he annuls the intention he need not return. 


*Th 
jurists, viki tiesi Companions (God be pleased with them) according to our 
ave a somewhat different view. Al-Zayla‘t, vol. 3, 121. 
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A e worshipper advances the Wearing of the ihrā 
ese months, his ihrām is permitted and th ai O.atime b 

formed. Al-Shāfi ī (God bless him) di © hajj can be Valid] i 
the ihram of the 'umral j ga E Eea IR Dik view ie 
saa nrah as that is a rukn in his view. Jy; Ne has Worn 
S r view and resembles purification when it js Aviei ¢ A condition in 
i oe The reason is that the ihram is the Prohibition Ft arae ets 
obligation of things, and this is valid at all times. It ; o ings ang the 
thing whose location is advanced. SS Hhetefore, like a 


When a person from Kafah travels : : 
of hajj, is free after completing it, rīki a ring the months 
takes up residence in Makkah or in Basrah, and there a nis hair, then 
during the same year, he is performing the TAE za Eeo hajj 
first is that he has availed the facility of two rites in asing] m of hajj. The 

RL NE ās bi &te journey durin 

the months of hajj. It is said that this is agreed upon. It is also said that i 
is the opinion of Abū Hanitah (God bless him), The two jurists maintain 
that he is not performing tamattu', because such a person is one whose 
umrah begins from the mīgāt and his hajj from Makkah, while his two 
rites in this case are both from the migat. The Imam maintains that the 
first journey continues as long as he does not return to his own land. As 
both rites have been combined in this journey, he becomes liable for the 
sacrifice of tamattu"! 

If he travels for the ‘umrah, renders it invalid, is free from it, clips 
his hair, then takes up domicile at Basrah, and thereafter performs the 
‘umrah during the months of hajj and performs the hajj in the same 
year, he has not performed the tamattu‘ form of hajj, according to Abi 
Hanifah (God bless him), while the two jurists say that he has. The rea- 
son is that this is a renewal of the journey and he performed two rites 4 
it, The Imam maintains that he continues in his first journey 2 long 4 


he does not return to his own land. 


29Qur’an 2:197 i ccording t the 
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e same year, | 
because it is not possible for him to come out O 


dertaking of the ihrām except through the required acts. The liabil- 
ii the sacrifice of tamattu' (dam) lapses, because he could not avail 
N opportunity of performing TWO rites in a valid way through a single 


journey. , 
fa woman performs tamattu‘ and offers the sacrifice of a goat 


līd sacrifice), it will not be considered a substitute for the sacrifice of 
wmattu' (dam). The reason is that she has brought about an act that is 
not obligatory. The same is the response for a man who does so. 
_ {fa woman comes under her monthly course at the time of her 
'rām, she is to bathe and wear the ihram, and is to do what the other 
Xi =a but she is not to perform the tawaf of the House until she 
ced eh facies o her on the tradition of “A’ishah (God be 
Sthat tawaf is inside the a Teeth tik Sane The Roe 
this for ikrām and a: bē e, w ile t < station is in wilderness. This 
ibe eoeves her monthly coarse rasta aa, 
Nirah, she abit kāti y course after the station and the tawaf al- 
ūnement on seen kris and she will not be liable for any 
OF giving up the tawāf al-sadr. The basis is that 


"itise 
zaga ded by al-Bukhan ana At 2 
s yla, vo ites, arı and Muslim from 'Ā'ishah (God be pleased with her). 


NOt Clear w 
the toni ear why this à 
$ 
Dic of issue and the one following it have been discussed under 


Misell matty", p 
Mone « ‘Perhaps, t 
Ous issues gf the cerams even the last issue are to be treated as the 
S Of hajj discussed. 
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the Prophet 
to i Liesa a pa rant him peace) granted 
A person who iE menstruation, for giving up the Ren tlon 
Rat i: dooa up residence at Makkah is not re Waf al-sadr 
tawāf al-sadr. The reason is that it is auton to per. 


departs from Makkah, u d 
, unless he takes ; for one wh 
release of the first up residence in Makk ‘ 
group (on the third da ah after th 
y after the da Sagt: 
y of Sacrifice) 


according to what is re 
ported from Abū Hanifah 
some T ; (God bless hi 
tawāf kas $ irin Muhammad (God bless him). The Sak a se 
ecome obligatory for him due to the arrival of = or the 
ime, thus, 


a 2 ee | 
3ft is recorded by al-Bukhari and Muslim from Ibn ‘Abbas (God be pleased with 


him). Al-Zayla'ī, vol. 3, 123, 


Chapter 46 


Offences 


er in the state of ihrām applies perfume, he is liable for 


ifthe worshiPP li fume to a whole | he is liable 
iation. If he app ies periu ja thigh 
cr abpnemnent by slaughter (dart). The limb 1s like the aw eh ai 
and what is similar. The reason 15 that the offence 15 comp e 3 ti ae 
plete utilisation, and this occurs through 4 complete limb af ee 


the complete penalty.’ 
if he applies perfume to what is less th 
sadagah (charity), due to deficiency in the O 
bless him) said that it is imposed in proportion to the (value) of atone- 
ment by slaughter (dam) by comparing the part with the whole. It IS 
stated in al-Muntagā” that if he applies perfume to one- fourth of a limb, 
he is liable for dam on the analogy of shaving of the head. We will men- 
tion the distinction between them,’ God the Exalted, willing. Thereafter, 
the obligation of dam is met by the slaughter of a goat in all cases except 
aa which we shall mention in the chapter on sacrifice, God the Exalted, 
l ng, 
Any sadaqah pertaining to the ihrām, 
st one-half sa‘ of wheat, except thatimp 
his is how it has been transmitted from Abū Yūsuf (God bless him). 
i He said: If he dyes his head with henna, he is liable for dam. The 
eason is that it is deemed a perfume. The Prophet (God bless him and 


an a limb, he is liable for 
ffence. Muhammad (God 


that is not determined is met 
osed for killing lice and locust. 


ano O e 
1 > 
4 ‘Separate limbs would be counted as one whole offence. If this is done in a single 
sion there would be one dam, but multiple sessions will give rise to multiple offences. 
tva book was written by al-Hakim al-Shahīd al- Marwazī. 
aving of one-fourth of the head for which dam is imposed, and i 
to one-fourth of a limb for which there is no dam. oe acl EE pae 
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grant him peace) said, “He AGE 


nna isa perfume” 
over his head (to prevent the soiling of the ined) Fate 80 
hiram), 


twice, One for perfume and the second for cover; 

| If he dyes his head with wasimah (d ace 
thing, because it is nota perfume, It is sar it i 
bless him) that if he dyes his hair wi eae 


th wasimah f 
men : PET ' tor pu 
, 5 against headache, he is liable for compensation in i i 
the fact that he will cover his head. This is the p o asideration of 


Muhammad (God bless him) has mentioned in aside a a Teter 


il-Asl the head 
ass sep however, he restricted himself to mentioning the a as 
amı al-Saghtr, which means that each one FIE Creates kane i: 
y tor 


atonement. 


me Cy 
‘ i Ver 
€ 1s liable for av, 


Ti im), Pis cil” he is liable for dam, according to Abū Hanifah (God 

IE O jurists said that he is liable for sadaqah (charity), Al- 
Shāftī (God bless him) said that if he applies it to his hair, he is liable for 
dam for trying to remove the ruffles in his hair. If he applies it to another 
place there is no liability for him due to the absence of such need, The 
two jurists maintain that it is a kind of food except that it has its utility 
in the meaning of killing of lice and the removal of ruffles, thus, there is 
a deficient offence in its use. According to Abū Hanifah (God bless him) 
the argument is that it is a base for perfume. It cannot be excluded from 
the category of perfumes for it kills lice, smoothens the hair, and does 
away with dirt and ruffles, thus, the offence is complete with all these 
things and that leads to dam. The fact that it is a food does not negate p 
being a perfume as well, like saffron. This disagreement 15 as sete 
and pure vinegar. As for oil to which perfume has been added I FS 
violets and lilies, or whatever resembles them, if used BS jurtas it n 
by agreement, because it is perfume. This, however, 18$ the case 


used as a perfume. 

If he applies it as medicine to 
there is no expiation for it. The reason! 
but a base for perfume or it is perfume in a 
a perfume is stipulated (for liability). [his is 4 
where musk or something similar is used by way 


ks in his feet, then, 
in itself, 
its use a 
he case 


his wound or to crac 
s that it is not perfume 
e ways, therefore, 
istinguished from i 
f medicine. 


Zayla'ī, vol. 3, 124. 
e. 

ease or fat according tO som 

me cannot 


Se Cent! 
It is recorded by al-Bayhaq). Al- 
‘There is no dam for applying grease OF 
In other words, something that 15 primarily a perfu 


icme 
be used asa media? 


11 
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i ll day, then, 

r covers his head,’ for a fu Š 
pa iat than this he is liable for sadagah." It 
od bless him) that if he wears it for more 
and this is the first opinion of Abu 


rische if it is 
but 1 1 
m, 
v i Abū Yūsuf As 
> 1 N, è ‘ 


ithe wea? i 


0 
T nē ša he is liab 
a i , : 
than ha God bless him) as We 


jus + because deriving a benefit from 
Hanifa ‘able for dam by just wearing it, becé 


| aintain that the meaning of 
pecomes "1 hen it touches his body. We maintain that hes Be nin $ 
i g complete nded in wearing, but it is necessary to take in | a 
pilisation 15 0 uch benefit 15 attained completely and dam 1s impose 

s period 50 pe because a dress 15 usually worn for one 


nic fixed at one day, i. ee | 
mis duration iš Bit, off. We consider as deficient what is less than 
ba i hi sadaguh except that Aba Yusuf (God bless him) gave the 
this an obs 


e rule of the whule. 
ri gai toa with a shirt or ties it around him like a belt or 
ties dais (sarawil) around his waist, then there is no harm in it. The 
ason is that he did not wear it in the sense ofa stitched dress. Like- 
wise, if he inserts his shoulders into an outer garment without putting 
hisarms into the sleeves. Zufar (God bless him) disagrees. The reason (In 
our view) is that he did not wear it in the meaning of wearing an outer 
garment, therefore, he is being careful to avoid wearing it. The fixing of a 
duration in the covering of the head is as we have explained. There is no 
disagreement that if he covers his entire head for a full day, he is liable for 
Whee : weenie from doing so. If, however, he covers part of his 
ita da ere hes ey H aittak (God bless him) is that he took 
athe private parts, The on e pasts of shaving of the head and covering 
utilisation sccording Ka ae is thal covering part of it is the intended 
Visuf (God bless hi) i nia oe of some people. The report from Abū 

ead on the basis fu ne € took into account the major part of the 
1. Ne shaves one-f, ace done: 
liable for dam, Af it; ourth or more of his head or his beard, then, he is 
A bless him) ae oe than one-fourth, he is liable for sadaqah. Malik 
Via (God bless ae ae kt unless he shaves the entire head. 
um on the analogy of th tl obligatory by shaying off the 
e vegetation of the Haram. We main- 


tain th 
8 Off part o 
"For f the head amounts to the derivation of full 


sm Werin 
. "B Patt of 
er Of th 
sleep “no dj 3 head see two rules below. 


i een ea : 
wiitboubeiuing tise tO liability for dam. wearing it voluntarily Or under duress or in a state 
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benefit, as it is practised, thu 


deficient i S 
ficient in what is less than it the offence is com 


fume to It. This is disti 
> to part ofalim iS Is distinguis 
shaving atf pārt Karsta that is not the ARII from appl 
eard is practised in Jra g sate Purpose, 
ag eland of t 


If he sha 

Es ves the enti 

it is a limb that ; ire nape of th 

ati e neck "TT 

ofthem, heis id ae eit of shaving ne is liable for da 
ui , e for 3 : snave 

ret of ailment mae because each is the obi ķer 

S i =~; A ect 4 

aving the pubic region or the attainment of el vieta, for the 

b ' 1 US, resembles 


while „ti He has menti 
plucking is Mentioned in ease choi shaving of the armpits h 
al-Asl and that j S 
; IS a sunnah, 


Abū Yūsuf 
: and Muh 
limb, he is liable for kat (God bless them) said thati 
ing. By this he (al-Oudū l, Dut if it is less than a limb. he; at if he shavesa 
reason is that this is sels means the chest or ale oe liable for feed- 
ended by way of whitening ( tek ee ker? The 
a whitener), 


thus, the 
, offence is 
deficient complete with tl ! 
w re shi i 
hen only a part of it is shaved STROE is epee ADI 


If he cli 
Ps part of hi 
sonable ēsti . 3 a? whiskers, he is li 
clipped ep vee rhe meaning is w riet ritigi me AS 
iia ean A e examined to determine wh = ERE EINE ROVINE 
ache it is, He is liable : what part of the one-fourth of 
for exampl for providing fi 
ple, if a fourth of the fi Side a = ood proportionately, thus, 
one-fourth of a ourth is clipped he is li 
| goat. The word “clipping” is liable for the value of 
sunnah in this is clin; clipping” of the beard indi 
clipping and ik ard indicates that the 
till they are | not shaving. The ir Eo tes | 
5 y are level with the upper lip sunnah is to clip the hair 
e said: If h i 
according to Kia ki the locations of cupping, he is liable for dam 
is liable for Ata The (God bless him). The two jurists said that he 
for purposes of cu - The reason is that he has shaved these locations 
also whatever is a w hs which is not one of the prohibited things, 50 
what is not to be re eans to it, except that there is in it the removal 0 
Abū Hanifah (God i aveg, therefore, sadagah is imposed. According t0 
because he cannot ki him) J the shaving of these locations Is intended, 
removal of what is Sere his ultimate objective without it and further the 
limb, therefore. liabil; to be removed is found with respect to a com lete 
Sass re, liability for dam is imposed i $ 
rs 
or without his ao oye head of a person in the state of ihram with 
while the one whose h en, the person who shaved is liable for sadagah 
bless him) said PEAN lead is shaved is liable for dam. Al-Shāfi'ī (God 
it is not imposed if it was not done by his order, as 


plete through i but 
IS 


YING per. 
Likewise 
he Arabs 
M because 
Pits Or one 
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ccording to his principle a per- 


that a 
he act, and sleep 


The reason is 
letely exempted from liability for t 
his. In our VIEW, due to the cause of sleep or coer- 
d but not the effect of the rule, and the cause has 
t is the benefit derived from ease and adorn- 
able for dam. This is distinguished from the 
ress who is given an option (between three 
y afflicung him is that of nature,” 

e person whose 
haved his head 


e was asleep. 


when h | 
d is comp 


son coerce 


is an extreme | 
cion the sin 15 eliminate 


been established, and tha 
ment, thus, he is certainly li 
case of the person under du 
types of atonement), because the calamıt 
while here itis due to the act of individuals. Thereafter, th 
head is shaved does not have recourse TO the person who $ 
(for expenses) as the dam is imposed due to the facility he has derived. 
He is now like a person who has derived a benefit with respect to the right 
of ‘uqr. Likewise if the person who shaves his head is free of the require- 
ments of ihram, because the response Is NO different with respect TO the 
person whose head is shaved. As for the person who shaves the head is 
liable for sadagah in this issue of ours in both instances. Al-Shāfi ī (God 

tā him) said that he is not liable in any way- The same disagreement 

ee te: a person in the state of ihrām shaves the head of a person 

eared i sian, the ihrām. He (al-Shātī 1) maintains that the mean- 

DEF ng a benefit 15 not realised by shaving the head of another, 

is the cause of the obligation, We maintain that the removal of 


Š ) 
omething that grows oùt of the body of a human being is one of the 


prohibiti ihrā > i 
itions of ihrām due to its entitlement to protection with the sta- 
not be drawn 


tu as 
Be caer within the Haram. Thus, a distinction can 
Aeh is own hair and that of another, except that the offence is com- 
ee enat pertains to his own hair. 
nalts ma soe = whiskers of a person not in a state of ihram or clips his 
hatte o feed the needy as he likes. The reasoning underlying this is 
the tafath bat stated. It is not devoid of a facility as he may find offence in 
bi hie evs irt) of another, even if such offence is less than being affected 

Ric i tafath, therefore, he is liable for feeding. 
this is REF e nails of his hands or feet,” he is liable for dam, because 
F Še S e prohibītions insofar as it is the elimination of dirt and 
the availi is re grows out of the body. If he cuts all of them, then this is 
ng of a complete facility, and he is liable for dam. 





"Force majeure. 
"Also called ‘aqr. Com i 

i pensation paid fī 
"He means thereby the clipping of al] die nad 


lawful intercourse with a female slave. 





gan atonement is not to b 
€ session, because the Offe 


the act is u nce i 
ndertaken j ce is of t 
bless him), Shes h different session np S t 15 done tā 
? 5 b M à 
bles the expiation ra traks Upon raka AAA to Muh ap plies 
r 
y an intervening une the fast rija assessmen Go 
i 10 ? S 
ta first expiation. In th coe the Prior violati the expiration jg hs 
ess them), he is liab] : opinion of Abū H on has been dealt eted 
€ a | 
and one foot in each is four dams if h «tāli and Abū Yj ny 
Ing is th šits session. Th € clips (the naj “suf (God 
ts that of 'ibādah, thus € reason is that the Nails of) one head 


ne DY assigni 
shaving of Ae Klē to Onē-fo 


Ifhe clips less th 
sadagah is to be paid for vse he is liable f 
a for AE Sanat chi nail. Zufar (God a Ae This means tha 
e reason is that the entails, and this was Abū H; a atc that dam is 
hand and three are th vi liability of dam for cu we ifah’s first opinion. 
in the Book is that bh major part of these Be T rile: axle 
clipping dam is im € nails of one hand are ihe he reasoning stated 
in place of all the rt We have already ried atte ak with 
| s, therefore, we cannot treata Boeci: Dien 

r part of the nails 


to stand i 
In place of 
witch thes the nails of as 
Reece one hand this le 
| 3 ads to a situation to 


__ tthe clips five nai 

is liable e nails from diffe 

bless raed tee according treka hands and feet, he 
taking into ESATA. hie (God bless him) said iy ie Yusuf (God 
the shaving Of one-f, < analogy of clipping of the sr ieks for dam 
jurists argue that th ourth of the head from different ke of one hand and 
vi facility and eks ee of the offence is eek anit é 
of E pn disfigured a Py RIP Ping his nails in this fashion he fel 

e head) for that ; as distinguished from shavi h eel 
miene is deficient, s IS sometimes practised as has me is sarge 
entails the feeding Kā dagah is to be im posed. As the ee en bi a =; 
a needy person, it is the same if it rs RR 


"That is, 


there i " 
i 1$ 
There is a single dam, 


a single expiation ven wh tin 
piatio en there is subseau g 
e there is subsequent eati 
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uired for feeding eguals that for 
m it what he likes. 

the dam '" | of the person in a state of ihrām is broken and is 
S Lt i re is no liability for him. The reason 


he takes it off, the 
fs being broken, thus, it resembles a dead tree 


n the amount req 
e is to reduce fro 


tre 
ifhe ou perfume or wears a stitched garment or shaves his head 
due to an excuse, then he is given an option. If he likes he may sacrifice 
' he likes, he may give charity to six needy persons of three 
r three days, due to the words 


oat, or 
yi of food, or if he likes, he may fast fo wore 
of the Exalted, T he fidyah ( ransom) of fasting OT sadagah or the rites.” 
and the Messenger of God (God bless 


The word “or” grants an option, 

him and grant him peace) elaborated this as we have stated. The verse 
was revealed for the case of a person with an excuse. Thereafter, fasting 
is valid at any place he likes, because it is worship at all places, and 50 
also sadagah, in our view, as We elaborated. As for the rite of sacrifice it is 
specific to the Haram, by agreement, because the flowing of blood does 
not lead to the attainment of nearness to God, except with reference TO 


time and place. This dam is not specific to time, therefore, it is deemed 


specific to a place. 

If he chooses feeding, 
evening meal, according to Abū Yusuf ( 
the expiation for breaking an oath. Acco 
him), it is not valid as sadaqah is based on t 
and that is the word mentioned (in the verse). 


from amo 


itis valid if he does this for the morning and 
God bless him), on the analogy of 
rding to Muhammad (God bless 
he transferring of ownership 


46.1 CONJUGAL RELATIONS 


16 with desire and ejac- 
that what is prohibited 
7 and it is as if he 
fondles her with 


oo at the private part (vagina) of his wife 
si re ere is no liability for him. The reason is 
saad fis Sed which is not found in this case, 

agination and ejaculated. If he kisses her or 





i $< 
‘Qur'an 2196 
SH . 
ka? Ponts to the tradition of Ka of the 
ri rane Al-Zayla'ī, vol. 3, 124. 
| eniti mre 
aaia kadrā his wife here, however, the same act with respect to a strange woman 
ibited, in this situation and otherwise too. 


7Se ° 
xual inter sa i 3 t ; : 
course is penetration with or without ejaculation. 


‘b that has been recorded by the six Imams 





of ‘Arafah, his haj ‘Ourse throu 


gh one of the Pas 
a and he is liable 

Ke one whose haji 
da’ (substitute kür 


sage prior to the station 
or sacrificing a goat, He 
has not become invalid 


J is not valid 
hei th the hajj | 
eis liable for ga 


is to continue wi 


hajj i 7 onti : e j. He replied, ‘Th 
J in the future? %8 nue with their hajj, and they are ti Es 
le mitted from 
P ased with them all)’ Al-Shafi'y ( t rit 
i À analogy of the situation 
REEE at ‘Arafah. The proof against 
d for s at we have related. Further, when 
ligh Sa cee an interest,'” therefore, the 
Orne ps and a goat is sufficient. This is 
Scag station as there is no gadā” in that 
3 him) ķā treated as equivalent, It is narrated 
at in the case of the passage other 


” Thereafter th 
J » the tw 
from Abū Hanīfah (God bles 


= has been record 

x narration in al- 
eee rectification 

ut a badanah 
offence. See next rul 


ed by Abū Dawud i 

Rites, Dawid in al-Marasil. Al-Zayla'ī, vol 

of hi rt supports this. Al-Zaylaī y l ? + 3, 125. 
1S error in losing the hajj » VOL. 3, 126. 


has to be s] 
Seles aughtered, and not a goat, due to the gravity of the 
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e to the deficiency in 


t rendered invalid du 
tions from him.” 


se. Thus, there are two narra 
his wife in the perfor- 


on to separate from 
have rendered invalid, in our VIEW. Malik 


hat they have to separate) when they 


depart from their house. According to Zufar (God prety ea eas 
to separate when they wear the ihrām. According to al-snal! od bless 
him), they have to separate when they reach the location where they had 
intercourse. These jurists maintain that they will remember the incident 
and will fall into error, thus, they are to separate. We maintain what joins 
h (marriage) and this subsists, therefore, there is no 
due to the permissibility of inter- 
course, nor does it make sense after it as they remember what happened 
to them in terms of severe hardship on account of a minor fleeting plea- 
sure: their remorse will increase and so will the avoidance (of the act), 


thus, separation has no meaning. 
_ Ha person has intercourse after the station at ‘Arafah, his hajj is not 
vitiated, and he is liable for sacrificing a badanah. Al-Shafi (God bless 
“oy disagrees (saying that ‘+ is vitiated) if he has intercourse prior to 
ay ramsa: Jamrat al- Aqabah); the basis (in our view) are the words of 
AETA bless him and grant him peace), “If a person stays at 
the Z i i a is complete. 3 The sacrifice of a badanah is imposed due 
the hide Ee Ibn Abbas (God be pleased with both)** or because it IS 
ata ya peaks therefore, the obligation is enhanced, If he has 
sie insta kr tne shaving of his head, he is liable for the sacrifice of a 
snd fst ce x continued restriction of his ihrāri with respect to women 
the affects tei ing of stitched clothing and what is similar to it. Thus, 
ght and the sacrifice of a goat is sufficient. 


I : 
Data En K Tu during the ‘umrah before he has per- 
Continue till its a 4 z the tawaf, his 'umrah stands vitiated. He is to 
for sacrificin mpletion, is to perform it later as gada’, and is liable 
ga goat. If he has intercourse after he has performed four or 


han the vagina, the hajj 15 NO 
be meaning of intercour 


er no obligati 


is und 
Sis of gadā” of what both | 
(God bless him) disagrees (saying t 


them in their nika 
sense in separating before the ihram 


“The first sayi 
"This has SES that it is rendered invalid and the second saying that it is not. 
“He poids tay ed several times. Al-Zaylaī, vol. 3, 127. 
Al-Zaylatī € tradition recorded by Imam Malik (God bless him) in al-Muwatta’. 
I, vol, 3, 127. +. 
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more Circuits of 
vitiated. Al-Shā 
in both Cases, a 
hajj as this is bligation in his vie 
Sa sunnah and is, therefore. , a lesser st; 
Boat is imposed for its violati 
gīve expression to the 


A person Who has 
tiona 


the lawaf,*s 
fl (God ble: 


di ference betwe 


en them, 
Intercourse out of forge 
Sone who does it inte 
intercourse 


by one who do 
hajj. The same disagreement 
Woman asleep and One who j 
tion is ¢ 


liminated With these 
offence. We 


tfulness IS j 
ntionally. Al-Shanis phe 


nthe same posi. 
es it out of torgett 


SS him) said that 
ES NOL Vitiate the 
of Intercourse With a 
aintains that the prohibi- 
and the act js NOt treated as an 

ation is due ty the clement of obtain- 
ing a specific facility in the State Of tram and this is not eliminated due to 
these obstacles.: Further, the hajj is not the same as fasting, because the 
state of ihrām is a reminder just like salāt, but Unlike sawm, God knows 
best, 


ulness do 
applies to the Case 


> COerced, He m 
Obstacles, 
Maintain that the Viti 


46.2 Tawār in A STATE OF IMPURITY AND DEFICIENT 
PERFORMANCE 
A person who Performs the tawāfal- 
for sadagal. Al-Shāfi ī (God bless 
be counted at all due to the words 
grant him peace), “The tawāf of the 
Exalted, has Permitted speech in it 
for it. We rely on the words of th 


gudūm in a state of hadath, is liable 
him) said that his tawaf is not a 
of the Prophet (God bless him p 
at C; c 
House is salät, except that God, t 3 
"Thus, tahārah will be a oes 
e Exalted, “Perform the tawaf Kā ri 
V "tahārah, 
Bayt al-"Atīg."*" These words do not impose any Fab daly sl Riga 
thus, it is not a definitive Obligation. Thereafter, it is ram amis 
€ correct view is that it is an obligation (wāji 
ree art is assivned the rule of 
"Four circuits are the major part of the tawal. The major part is assigned 
the whole. 
* Al-Shafi's (God bless him) is focy 
a rds, the offence 


ntion is not tāke 
is has preceded in the cha 
“Ouran 22:29, 


sing on intention and this is not Peet ab? 
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toes, ants, fleas and ticks, as 
e from the human body. Yet 


and yellow types that 
but there 1s no 


for killing mosqui 
not aris 
the black 
permitted, 
e) stated first. 


s no liability 


ther, they do 
ney are Vicious by nature. By ant 15 meant 
a The killing of those that do not bite is not 
ai (underlying caus 


i to the ‘illah ( 
compensation due | 
i person who kills a louse is to give sadagah of whatever amount 


he likes, like a fistful of food. The reason is that it arises from the dirt 
(tafath) of the body. In al-Jāmi' al-Saghir it is stated that he is to feed 
something (to a needy person). This indicates that tt 1s valid if he gives 
4 little something to a needy person to eat by way of permissibility even 
though it does not satisfy his hunger. 

locust is to make a sadaq 
f game of the land, 


There | 


these are not game. Fur 


ah of what he likes. The 
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A person who kills 
reason is that locust are part O 
that cannot be caught except by me 
catch it. A date is better (as sadaqa 
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ease ak eee for the muhrim if he slaughters a turtle. The 
Tri at = the category of pests and insects and resembles 
sing atta cane is possible to catch it without a trap and likewise 

rec deen a it is not needed, thus, itis ngt game. 

AE AI aa ee of the Haram, is liable for its value, 
ira e anīmāl, therefore, the rule covers the whole 
ā re ke ada ms a game animal whose meat is not eaten,” like 
those that the lave ska sre is liable for compensating it, except 
them, Al-Shāfrī ‘Gea as canta and we have already enumerated 
tory-as these animals ar = im) said that compensation is not obliga- 
those vicious animals hat ae bese i T ae eee kr 
literally covers all she te ais een exempted. Likewise, the word “dog” 
to their being wild and b . We maintain that predators are game due 
sins os tar cede hae: ecause they are hunted as game, either for their 
caimtriscted upon vic ng or for repelling the injury they cause. Analogy 
cious animals is not permitted insofar as it leads to 
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compensation. Malik aa pigean with feathered legs, he is liable for 
and domesticated and da bless him) disagrees. He argues that it is tame 
slowness of its movem oes not defend itself with its wings due to the 
ent. We maintain that such a pigeon is wild by 


here i 

M is no 

Yi the compensation is to 
CK. We rely on the report 
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Likewise if 
originally game 
a camel when it tu 
den for the muhrim. 

When a muhrim slaughte 
rule of carrion, whose consump 
bless him) said that what the muhrim s 
missible, and as he is working for that person his act will be transferred 
to such person. We maintain that slaughter 1s a lawful act, while this act is 
unlawful, therefore, it does not amount to ritual slaughter like slaughter 
by a Magian, The reason is that it is this lawful slaughter that serves as 2 


criterion for the separation of blood from meat, for the sake of ease, and 


when it is absent permissibility is absent too. 
| It the muhrim, who undertook the slaughter, eats of this thing, he 
is liable for the value of what he consumed, according to Abu Hanifah 
(God bless him). The two jurists held that he is not to compensate what 


h 
eate, If another muhrim consumes this meat, there is no liability for 


him 
, according to their unanimous view. The two jurists argue that this 


ee animal is carrion and eating it imposes no liability on this 
Re: ae ene forgiveness of God, and his (legal) position is like 
(God bless ie Pr muhrim who consumes it. According to Abū Hanifah 
Riel aoa eget prohibition is due to the fact that it is carrion, as we 
ihrām. The at im turn is due to the fact that it is a prohibition of his 
of its N oF 1S that it is the ihrām that has moved the game out 
Undertākin Lit paiet fern the muhrim out of his capacity for 
bones Āri i n Ka slaughter, It is through these links that the prohibition 
of the other des to his ihrām. This is distinguished from the case 
prohibitions of his a ae consumption of this meat 15 not one of the 
wo if the muhrim consumes meat of an animal that 
ihram, if this mu = eee by a person who is not in the state of 
the person: to h set pā d not point towards the animal nor did he order 

Where ha ansis ae Malik (God bless him) disagrees with the point 

relies on the sayi wn for the murin (though not on his order). He 

ying of the Prophet (God bless him and grant him peace), 
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attribute within the kz al penalty has been imposed on account ofan 
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pensation for his Kota for the muhrim by way of expistion is com- 
his act and that is <a sty the prohibition is due to a meaning within 
and not as Sattātkikets ie is a suitable compensation for acts 
P O i 
on the muhrim. The disti r him on the analogy of what was imposed 
in his case? There are are has been stated by us. Is an offering valid 
If a perso narrations for this, 
! n enters the H : 
i elease it within the emaiins with game, he is under an obligation (0 
im) disagrees, He Raney it is in his possession. Al-Shāfi'ī (God bless 
Operate in a thing owned a that the right of the shar’ (law) does not 
y the subject, on account of the need of the 
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the sanctity of the Haram, because it 


that when he 
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£ now become the game © 
< of what We have related. | | ae 
VĒ “+ the sale is to be reversed if the animal exists. tne rea- 
far as there 15 restraint in it for the 
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id: ‘nal, and such restraint IS prohibit 
The reason Is that 
hich it was entit 
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ed. If the animal is lost, he 
he restrained the animal by 
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o one who is not in 


sanctuary (O W 
rimofa hunted an! 
he basis of what we said. 


Ifa person enters the state of ihrām wh 


with him is a hunted animal, he is under no oblig leas 
animal, Al-Shāft i (God bless him) said that he is under an obligation to 


release it, because he 1s restraining the animal by holding it in his owner- 
ship, thus, he is like one who has physical possession of the animal.** We 
maintain that the Companions (God be pleased with them) used to wear 
the ihram: when in their houses there were hunted animals and poultry, 
ind it has not been related that they released them.** The well known 
and continuous practice has prevailed, and is one among legal proofs, 
Further, the obligation is not to indulge in physical restraint and he is not 
doing so in person as the animal is safe at the house OF in the cage and 15 
not accompanying him. The animal, however, is in his ownership. Thus, 
ifhe releases the animal in the wilderness, it will continue to be owned by 


him, Accordingly, continued ownership cannot be taken into account (as 
an effective factor). It is said that if the cage is in his hand, it is binding 
s not wasted. 


on him to release it, but in a manner that it i 
Tig said: If a person, who is not in a state of ihrām (hunts and) cap- 

s an animal and then enters the state of ihram after which another 
st; basa the animal from his possession, he will have to compen- 
Page e first person), according to Abū Hanifah (God bless him). 
Etah jurists say that he is not to compensate him. The reason (they 

ntain) is that the person releasing the animal is enjoining good and 
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destroying Its 
sale by a muh 


this state, ON t l | 
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ation to release the 
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state of ihrām. In this case he d; 
is obligatory on him is to give up the re 
ownership). It is possible for him to gi 
the animal inside his house. Thus, 


straining of the ani 
ve Up such restraint by r 


| | (1n the main Case) when th 
severs his possession over the animal, h 
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If another muhrim kills the animal, while it is in the possession of 
the first, each one of them is liable for its compensation. The reason IS 
that the one who caught the animal has restrained it after destroying ts 
security, The person who kills it has confirmed this, and confirmation !s 
like the initial act for purposes of compensation, like the witnesses to a 
divorce prior to consummation when they retract their testimony. l 

The one who caught the animal has recourse to the person who killed 
it (for recovering the compensation). Zufar (God bless him) said that K 
has no recourse, because the captor is accountable for his own act, an 
cannot have recourse to another, We maintain that the captor becomes 


i . at iS, 
This should not mean that a person can take the law into his own hands, th 


eve when the basis is al-amr bi ‘l-ma rūf. 
Violating such protection means taking the law into your own hands, 


And is not entitled to protection due to the lack ofownership. 
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Zufar (God bless him) disagress. The reason (in our view) is. that what 
i the migat is a single ihram, thus, due to the delay 
nly a single compensation is due. 


thram for the 


commits an offence that is alone more 
rds a hunted animal. Thus, multiplicity of 
ty of compensation, 
state of thram participate in killing a hunted 
they are together liable for a single Gātes 
pensation is a substitute for the subject-matter an 
ffence, thus, the compensation is combined dueto 
t-matter. This is parallel to the case of wed a 
on by mistake (khata’). They are together lab A . 
-money) and each is liable for separate ATRI 
a hunted animal or buys it, the sale is void ( tā 
The reason is that selling a live animal amounts to restraining a s 
animal, while its sale after killing it is the sale of carrion. VĒRA 
If a person takes away a gazelle from the Ha ram, and if A on isliable 
offspring, and then the gazelle and the offspring die, this eae ta] after 
for compensating all of them. The reason is that a hunte RE 
being taken away from the Haram retains its entitlement 
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Chapter 47 


Crossing the Mīgāt Without the Ihrām 


[f a person from Kūfah arrives at Bustān Bani 'Āmir' and wears the 
ihram for the ‘umrah, then, if he goes back to the Dhat Irg* and pro- 
nounces the talbiyah, the dam of crossing the migat is nullified. If 
he returns to it and does not pronounce the talbiyah until he enters 
Makkah, and then performs the tawaf for his ‘umrah, he is liable for 
dam. This is so according to Abu Hanifah (God bless him). The two 
jurists’ said that if he returns to it in the state of ihram, he is not liable 
for anything whether or not he has pronounced the talbiyah. Zufar (God 
bless him) said that the liability is not annulled whether or not he pro- 
nounces the talbiyah, because liability for the offence is not removed by 
his return; he is now like one who departs from ‘Arafat and returns to it 
after sunset. We maintain that it amounts to the recovery of what was 
relinquished within its appointed time, and that is prior to the com- 
mencement of the acts of worship.* Thus, dam is waived as distinguished 
from the case of departure (from ‘Arafat), because he was not able to 
recover what was given up, as has preceded. The distinction (in the 
school) is that according to the two jurists, recovery takes place when 
he returns in a state of ihram, because he has acknowledged the right of 
the migat, just as he would when he passes by it silently. According to the 
imam (God bless him), he does so by his return in a state of shram and 
Pronouncing the talbiyah, because the initial reguirement of the rule is 


ve place close to Makkah, within the mīgāt, but outside the Haram. ibe 
aah This is mentioned in relation to a person coming from Kūfah, however, this per 
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4 s is one view held by al-Shāfi'ī (God bless him) as well. 

That is, the acts of hajj. 
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s the mīgāt without the ihram and to the 
ho crosses the mīgāt without the ihrām 
and then wears the thram of hajj, but thereafter renders his hajj nis 
Zufar (God bless him) considers such crossing of the mīgāt without the 
hram on the analogy of the prohibitions. Our reasoning is that he renders 
the claim of the mīgāt by wearing the ihrām from itin the performance of 
gadā',and gadā” recalls the lost worship, however, gadā' does not do away 
with prohibitions other than this. The difference IS, therefore, evident. 

If a resident of Makkah moves out intending to perform the hajj, 
wears the ihrām, but does not return to the Haram, and proceeds to 
stay at ‘Arafah, he is liable for sacrificing a goat. The reason is that the 
migat for him is the Haram and he has crossed it without the ihram. If 
he returns to the Haram, pronounces the talbiyah or does not pronounce 
it, then, his case is subject to the disagreement that we have mentioned 
about the afaqi (person coming from outside). 

If the person performing the tamattu‘ form of hajj, after he is free 
of the ‘umrah, moves out of the Haram, wears the ihram and makes the 
MEGA ‘Arafah, he is liable for dam. The reason is that when he entered 
z aa Herta: about the acts of ‘umrah, he acquired the status of 
the tam aye and the ihrām of the resident of Makkah is from 
delayin dy z me basis of what we said. Thus, he is liable for dam for 
ener et sā till after the mīgāt. If he returns to the Haram, pro- 
otan g the ta il there prior to the station at Makkah, he is not liable 
res ything. This is subject to the disagreement that has preceded with 

pect to the āfāgī. 
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Chapter 46 


Combining One Ihrām with Another 


Abū Hanīfah (God bless him) said: If a resident of Makkah wears the 
ihram of the ‘umrah, performs one circuit of the tawaf, then adopts the 
ihram of the hajj, he is to relinquish the hajj. He is liable for dam for 
relinquishing the hajj and is now under an obligation to perform ‘umrah 
as well as hajj. Abū Yusuf and Muhammad (God bless them) said that 
relinquishing of ‘umrah and its performance as gadā” is better in their 
opinion,’ and in this case he will be liable for dam. The reason is that it 
is necessary to relinquish one of them, because combining the two is not 
legal for the resident of Makkah.’ Relinquishing the ‘umrah is better as it 
has a lesser status, has less acts and is easier to perform by way of gadā” for 
it is not restricted by time. Likewise if he wears the ihram of the ‘umrah 
and then that of hajj when he has not undertaken any act of the ‘umrah, 
on the basis of what we said.* 

If he (the resident of Makkah) performs four circuits’ of the tawaf 
and then wears the ihram of hajj, he is to relinquish the hajj without any 
disagreement. The reason is that the major part of the tawāf is assigned 
the rule of the whole, and in such a case it is difficult to relinquish it for 
itis like being free of the tawāf. This is not the case when he performs 
less than four circuits of tawaf, according to Abū Hanifah (God bless 
him). His view is that the ihram of the ‘umrah is confirmed by the perfor- 
mance of any of its acts, wherease the ihram of hajj is not confirmed in 


‘Because it is easier to offer it as gadā”. 
„AL-Shāfi' (God bless him) disagrees with this. | 
‘Th compared to hajj as that is offered in a specified month. 
That is, it has a lesser status. 
at is, more than half the circuits. 
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his head, even thou asas MODS £6 innovation (bid ‘ah). If he shaves 
against the second my this is a rite for the first ifram, it is an offence 
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If he does not shave a are for dam on the basis of consensus (ijmā ). 
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for the first ihrām. Th; e shaving of his head till after its appointed time 
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The problem here is that by doing SO he becomes a gari", but he has gone 
against the sunnah and has, therefore, brought about something bad. 
Ifhe stays at ‘Arafat, but does not perform the acts of the ‘umrah, he 
has relinquished his «umrah, because it has become difficult to perform 
it, as ‘umrah built upon hajj is unlawful. If he heads towards ‘Arafat, he 


does not relinquish his ‘umrah until he stays there, and we have men- 
Joned this earlier, If he performs the tawaf of the hajj and then wears the 
ihram of ‘umrah and continues to perform them, they become binding 
on him, but he is liable for dam for combining the two. The reason is that 
combining the two 1s lawful, as has preceded,’ thus, the ihram meant for 
both is valid. The meaning of tawaf here is the tawaf of greeting, which 
isa sunnah, This tawaf is not a rukn (essential element) so that giving it 
up does not give rise to any liability. If he does not perform an act that is a 
fee it is possible for him to perform the acts of the ‘umrah followed by 
Skt of the hajj. Therefore, if he continues to perform them it is valid. 
a eke hee he will be liable for dam for combining the two, and 
sta hk a that of jabr and expiation, which is the sound view.” The 
etc y e has based the acts of ‘umrah on those of hajj in some 

ri Aes ca rime oes that he relinquish his ‘umrah, because the 
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main purpose. If he catches the hajj and not the offering, it is permit- 
ted to him to release himself from the ihrām, on the basis of istihsan. 
This classification by them cannot be maintained in conformity with the 
view of the two jurists in the case of the person under siege intending the 
hajj. The reason is that the dam of siege, in the opinion of the two jurists 
1S restricted to the day of sacrifice. Accordingly, a person who catches 
up with the hajj catches up with the offering. It is, however, in confor- 
mity with the opinion of Abū Hanīfah (God bless him). In the case of the 
person under siege intending the ‘umrah, the classification can be main- 
tained by agreement, due to the absence of a limitation for restricting it 
to the day of sacrifice. 
| The basis of analogy is the opinion of Zufar (God bless him) that he 
is able to perform the main act, which is hajj, prior to the attainment 
of the objective through the substitute, which is the offering.” The basis 
of istihsan is that if we make it binding for him to proceed, his wealth 
will be lost, because what is sent ahead of him is the offering that he has 


ndertaking that th 


it is binding on him to 
o the attainment of the 


"According to some, it is incorrect to use the word qarin here. The correct form 
would be to say “the person under siege.” The error is attributed to scribes. Al-Ayn, 
however, appears to reject this view and says that he should have said two offerings, 2" 
teri X whāt we have stated in the matn. The problem is that the rest of the text does not 
BO with t then, Reading it as “a person under siege” makes the entire main consistent, 
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Chapter 50 
Lost Rites 


Ifa person wears the ihrām of hajj, but loses the stay at ‘Arafah till the 
rising of the dawn on the day of sacrifice, he has lost the hajj. The basis, as 
we have mentioned, is that the time of the stay extends up to the dawn. He 
is under an obligation to perform the tawāf and the sa and then release 
himself from the ihram. Thereafter, he performs the hajj as gadā” in the 
future, and there is no liability of dam on him. This is based on the words 
of the Prophet (God bless him and grant him peace), “A person who loses 
the stay at ‘Arafah has lost the hajj. He should perform the ‘umrah and 
release himself from the ihrām. The next year hajj is obligatory on him.” 
‘Umrah is nothing but tawaf and sa‘, and once the compact of ‘umrah is 
concluded there is no way of coming out of it except through the perfor- 
mance of the two rites, as in the case of the uncertain ‘umrah (where the 
intention does not specify the worship). Here he is unable to perform the 
hajj, therefore, the ‘umrah stands determined for him. There is no dam 
for him, because the release has occurred through the acts of the ‘umrah. 
This ‘umrah for the person who has lost the hajj has the same status as 
dam has for the person under siege, therefore, the two (‘umrah and dam) 
cannot be combined. 

The ‘umrah is not lost, and it is valid throughout the year, except 
dur ing the five days in which its acts are disapproved; these days are the 
ned sr, afah, the day of sacrifice, and the (three) days of tashrīq. This 
ds ra on the report from ‘A’ishah (God be pleased with her) that she 
da 4 disapprove ‘umrah during these days.* Further, these days are the 

Ys of hajj and are determined for it. It is narrated from Abū Yūsuf (God 


Tt , 
T R ese by al-Dar’qutni in his Sunan. Al-Zayla ī, vol. 3, 146. 
corded by al-Bayhagī. Al-Zayla'ī, vol. 3, 146. 
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ces Ot disappr 
declining of the sun, becau PProved on the day of: Wea 
of hajj and this ti » DEcause the commencement of hi ah prior to th 
fori s me 15 after the declini this time is th 4 
oremost opinion in t ng of the sun no E rukn 


he school is th t before į 

> . . at > ore A 

matn). Despite this if the worshipper ai ve bere mentioned int 
e 


he continues to be in the state of ihrā hese days, and if 

is due to a different € the disa 

and the devotion 2 of a 
of Ommand of haji 

valid, nt of the ‘umrah 


The ‘umrah is a sunnah.’ Al-Shafi 
Sdubliggtion dive the wate ne js i (God bless him) said that it is 
him ur i Pis rophet (God bless him and 

n peace), “The ‘umrah is an obligation (faridah) like the obli bie 

hajj.* We rely on the words of the Prophet (God bless weer Shera 
PEREN, The hajj is an obligation, while the ‘umrah is rolūnkāgā Fr 
: a it Eee ee with a fixed time, and it can be performed with 

yyah for another worship, as is the case with the person who has lost 
the hajj. This is a sign of a supererogatory worship, The interpretation of 
what he has related is that it consists of defined acts like hajj. The rea- 
son for this (interpretation) is that an obligation is not established where 
there is a conflict between the reports. 

He said: It consists of tawāf and sa 7. We have already mentioned this 
in the chapter on tamattu’. God knows best. 


performs it during t 


m itis valid, beca 
| ‘ us 
matter, and that is respect for the 


his time to it. Thus, commenceme 


3 Once in a lifetime. EE 
«That is, mu’akkadah—the emphatic form, agn. A-Zev 149 
šItis gharib. It is recorded by al-Hakim an stivijā AL Zayla'ī, vol 4, 


i bī 
sjt is a marfa’ tradition recorded by Ibn A 





chapter 51 


Hajj 0n Behalf of Another 


t each human being has the right to 
of his act to another, whether that 


is salāt, sawm, sadaqah or another act of worship: This is so ser zi 
Al ak Sunnah wa-al-Jama‘ah, on the basis of what is ai ee 
the Prophet (God bless him and grant him peace) that “he sacrificed two 
black and white rams, one on his own behalf and the second on behalf 
of those of his ummah who had acknowledged the unity of God and had 
tood witness to the truth of his message.” Thus, he deemed the sacrifice 
ofone goat to be on account of his ummah. The ‘ibadat (acts of worship) 
ute pure financial duties like zakāt, pure bodily acts like salāt and a com- 
bination of the two like kajj? Representation operates in the first type in 
tuations of choice as well as necessity for the attainment of the purpose 
through the act of a representative. It does not operate on the second type 
tk any conditions, because the purpose, which is the placing ofa bur- 
rea z body, is not attained through representation. Representation 
mi ha ae the third type in case of inability for the second meaning 
līdoes not a F aerenga hardship through the spending of wealth. 
en placed ae vias ability is present, because in such a case the bur- 
Perpetual inabilit ody does not exist, The condition of inability means 
Elon of a lifeti ty up to the time of death, because the hazy 1s an obli- 
ime, In the case of supererogatory hajj, representation 1s 


ein this chapter is tha 


rincipl | 
kr the spiritual reward (thawāb) 


Wh 
them} Th been related fro 


Mars, traditions have 
i 1, vol, J, 1$1. 


m a large number of Companions (God be pleased with 
been recorded by Abū Dāwūd and Ibn Mājah, among others. 


OS int . 
| ere A 
"mk, fih hon details for all types of acts should refer to the discussions of 
Oks on usūl, especially those by al-Sarakhsi and Sadr al-Shariah. 
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APR ei Aeg ei of ability, because the cat 

ai Rabi alter, the foremost onininu; ategory of 
dēj is attributed to the one f | kāres: in the school ites 
y reports avail: ,  Pertorme os i 
Kiti Smith Hin About this category, These are sa 18 SUpDor{ed 
him peace) said pa ate tradition the Prophet (God bles hi sear 
tumrah It is R er ihe the hajj on behalf of your father ange 
EEA a oe from Muhammad (God bless him) ie as the 
RREA doy "kg performing the hajj whereas the one rs € raj 
a ¢ spiritual reward for beari ng. 
orship and in case of inabili 

of inability the expenditure is 


deemed to ac 
act as the substitute 
£ a of bod oe 
acts as a substitute for fasting. ee batt just as fidyah (ransom) 


He said: 

Sane A a person is asked by two persons to perform the kajj for 

a them and he wears the ihrām of hajj on behalf of both, th 
hajj is reckoned for the worshipper himself if h ‘ we SEE 
ing the expenses. The reason is that haj „and he Is liable for repay- 
ordering so that the RNasin DER erates CPSP 
E ATAR: person ordered does not move out of the haj of 
Sai ter iy Hed i them has ordered him to perform the hay exclu- 
noe, im wit lout any participation (by another). It is not possible 
| at it be counted in favour of either one of them due to a lack of prior 
ity.’ It is also not possible for him to assign it to one of them afterwards. 
This is distinguished from the case where he performs the hajj for his par- 
ents. Here he has the right to assign it to any one of them he likes as he 
is voluntarily assigning the spiritual reward of his act to one of them oF 
even to both. He continues to retain this option even after he has brought 
about the cause of his spiritual reward (that is, the hajj). In the case pja 
discussion he is acting under orders of another, and he has gone agains 
the orders of each one of them. Thus, the hajj has been performed '0' 


himself. 


He is liable for repaying the expenses if he 
because he allocated the expenses of the perso 


spends out of their wealth, 
n ordering to himse™ 


-= ; í mrah is not 
3Al-Zayla'ī says that the conclusion by the Author with igs aa ie tine tradition is 
sound as far as this tradition is concerned, as it refers to hajj 1/07" 
recorded by the six Imams in their books. Al-Zayla'ī, vol. 3. 156: 
4Without determining who he is performing it for. 
5A basis for assigning it to one rather than the other. 
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becomes vague: like forming of the 
specifying the person, and he contin- 
The reason is the absence 
i ij opposed their orders. | ser 
at peat eh erate ntifies one of them ae arene 
ra ū Yūsu 
ch Mh DRAN oat is that he 1s 
i d this is based upon ana wes 
age f identification of the person or 
ainst it, thus, hajj 1s performed 


the person ordered on the basis O 

i vague goes ag 

apane E o atid m the case where he has not 
insofar as he has the option 


on his own behalf, This is distinguished K 
ascertained kajj or umrah (in his intention) inso 
of idea ast worship he likes. The reason is that the worship en 
hinds him is unknown, In the present case, however, the unknown 7 Ing 
is the person who had the right to claim hajj. The basis of istihsan 15 
that the ihram has been presented as a means towards certain acts and 
isnot intended for itself. A vague thing 1s capable of becoming the means 
through ascertainment, therefore, a vague yet contingent ihram is accept- 
able. This is different from the situation where he performs the acts with 
the vagueness persisting, because the acts already performed cannot be 
ascertained (with respect to the intention), Accordingly, he has opposed 
the orders. 
Preto person asks him to perform girān on his behalf, then the 
Shs arkli is the liability of the person in the state of ihram. The rea- 
3 anes st been made obligatory by way of gratitude for permission 
ras e A ae rites. It is the person ordered to whom this blessing is 
This oe A AKB pe the actual acts are being performed by him. 
(God bless him) that ee $ authenticity of the report from Muhammad 
same rule applies® if one ajj goes to the credit of the person ordered. The 
behalf, while the othe HEE orders him to perform the hajj on his 
he two collectivel r orders him to perform the ‘umrah on his behalf. 
liabi y give him an order to perform girān, therefore, the 


ili i : 
ty of dam is on him, on the basis of what we said. 


The da ihsār i 

Abū A e 5 on the person ordering. This is so according to 

that itis on the mish ess him), while Abū Yūsuf (God bless him) said 

made an obligatio fe performing the hajj. The reason is that it has been 

the hardship on n tor seeking release from the ‘umrah so as to avoid 
Suing from the extended duration of the ihrām. As this 


lies according t 
logy (aiyās). 


5 > 
That is, 


f N 


the obligati 
ligation of dam for the person ordered. 






ae fo 
im R 
into this state. therefore. i; n the dam IS his lish 

€ IS Performing the hai; to hi lo ave h O has brow h 
under siege, then e #a)j on behalf ofad IM releaseg, ©" 

according to the t e dam is claimed f a eeN Person and 
WO j h COmes 

Ort 

OF the deceased. } ' (God bless him) thee 
S60, haana ace gree 
zakāt and other Bion, d sii stlah (payment with third of the Wealth 
wealth, because it ic opp 8150 said th NO counter-value) like 


ča dayn (debt). 


The 
dam of Sexual intercourse is th 


reason is that it is d 


the hajj, in which ās Pig: s distinguished from the case where he loses 
lost it by choice. In dane li ms to repay the expenses, because he has not 
not vitiated, and he is ākā sexual intercourse after the stay, his hajj is 

K to pay back the expenses, as the objective of the 
Person Ordering has been attained He is, h i 
of his own TAR EP Sc i He is, lowever, liable for the dam out 
are in lieu of expiation; they ame FRAR A rea pār sen he 
hajj. ) ity of the person performing 

A person makes a bequest that the hajj be performed on his behalf 

and a person is deputed (by the relatives) to perform hajj for him. When 
this person reaches Kūfah, he dies or his expense amount is stolen, and 
he had spent half of it. The relatives are to pay for the performance of 
hajj on his behalf from one-third of the wealth with the new representa- 
tive starting from his home. This is the view according to Abū Hanifah 
(God bless him). The two jurists said that hajj is to be pënfakaigd sin ns 
from the place where the first representative died. The discussion e 
pertains to the consideration of the one-third and the place of P 
mencement) of kajj. As for the first, the opinion stated is ue 4 Fo 
Hanifah (God bless him), According to Muhammad (God bies sek pai 
hajj is to be performed on his behalf with what is left of the ita bequest 
to him (the dead person), if something is left over. If kā, tor, because 
becomes void on the analogy of ascertainment by the legatoh 


ggok V: PGE = 


Al-Hidayah 461 


AGE 


is li i by him. According 

utor is like ascertainment by | 
aes) im) the kajj is to be performed on his behalf 
third, because that is the subject-matter 


he execution of the bequest. According to Abu Hanifah (God bless 
for the 


executor is not valid except 
him) divison wm eee x tīta chante by the legator, because 
NE a ant | F KĀ ossession of it. Delivery of the amount 
ee 1 À 4 a dit is as if the person died before 
has not been made in such a manner, an a: 
separated : “de. Thus, the hajj is to be performed 
the amount was separated and set aside. „the najy ' 
with a third of the entire amount left. As for the second point, the basis 
for the opinion of Abū Hanifah (God bless him) is analogy to the ed 
that the existing extent of the journey has been nullified for purposes O 
the rules pertaining to this world. The Prophet (God bless him and grant 
him peace) said, “When the son of Adam dies his acts are cut off except 
with respect to three things.” The execution of the bequest concerns the 
rules of this world. Thus, his bequest remains effective from his place of 
residence, as if departure had not taken place. The basis for the opinion 
of the two jurists is istihsan to the effect that his journey has not been nul- 
lfied due to the words of the Exalted, “He who forsakes his home in the 
rause of God, finds in the earth many a refuge, wide and spacious: should 
rae a refugee from home for God and His Messenger, his reward 
ākā rā i and sure with God”* Further, the Prophet (God bless him 
4 blessed h 'm peace) said, “A person who dies on way to the hajj, for him 
nullified vu be counted every year.” Thus, if his journey has been 
isāgre at kis will be effective from that location. The basis for the 
and on this ic ni z the case of the person who performs the hajj himself 
Or Skies ctured the case of the person ordered to perform hajj 
ferme ieee wears the ihrām of hajj on behalf of his parents, 
|5 that a Dērēņā mt to deem it a hajj for either one of them. The reason 
Sion, assigns the 9 performs the hajj for another, without his permis- 
Place after the -ritual reward (thawab) of his hajj for him. This takes 
© performance of the hajj, therefore, his intention prior to 


ertainment by 
rt abi Yūsuf (God bless h 


with what is left of the initial one- 


itiş 


"lt is re 
| COrded b s 
jāj Y Muslim, Abū Dawid, al-Nasa’i and al-Tirmidhī. Al-Zayla'ī, vol. 3, 
Qur'an aioe 


Version = 
1S gharib, however, similar traditions have been recorded by al- 


Tabarā i 
Mand Abū Ya'lā. Al-Zaylatī, vol. 3, 159 
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Chapter 52 


the Offering (H ady) 


at, due to the report that the Prophet (God 


inimum offering is a go 
The min ) was asked about the offering and he said, 


bless him and grant him peace 


“The least is a goat.” 
He said: The offering is of three kinds: camels, cows, and sheep. The 


basis is that when the Prophet (God bless him and grant him peace) 
deemed a goat to be the least form of an offering, it is necessary that 
the best be cows and camels. Further, an offering is what is offered to the 
Haram so that nearness to God is attained through it. The three kinds, 
however, are equivalent for this purpose. 
l moring things not permitted are those that are not permitted for 
ca ces (dahāyah). The reason is that it is a form of qurbah (nearness) 
4 b attained by making the blood flow, asin the case of sacrifices. Thus, 
K kaa specific to these two forms, 
Sane of a goat is valid for all cases except for two cases: a 
(arābah) rerin the tawaf al-ziyarah in a state of major impurity 
at Arafah, Int tā son who indulges in sexual intercourse after the stay 
Orated its ese two cases only a badanah is valid, and we have elab- 
_ meaning in what h 
tis permi as preceded. 

ot girà mitted to eat of the offering made b f ¢ 
tice The reason is that it ; g made by way of nafl, tamattu 
kis Permitted as in i at it is the dam of a rite, therefore, eating of 
ns entie that th. Dr, : case of the sacrifices. It has been proved to be 
offerings and bi + (God bless him and grant him peace) ate out 
R nk their broth.? It is recommended that he eat of 

nl pig says that it is gharī 
g'arib, and he found this in a statement of Ata’, Al-Zayla'ī, 


"likas 
Preceded in 
the lengthy tradition from Jābir. Al-Zayla'ī, vol. 3, 160. 
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mended that at we have related Pika.. 
Likewise jt IS Tēc 
Om. 


he give it 
| awa | 
sacrifices. y as sadagah in 


the s 
dme Way as Is done for 


ema In an authentic re theme dan š 
im peace), when he was u 
with Nājiyah al-Aslamī and said t 


It is not permitted 
to sla 
offerings except ughter the voluntary, tamattu' and gir 
Pt on the day of sacrifice (10th Dhil-Haji). Th; qiran, 
servant (of God) : Ra 1 il-Hajj), This humble 
says: In Kitab al-Asl, it is stated ae | 
to slaughter vol ae Stated that it is permitted 
slanshtediao dk untary offerings prior to the day of sacrifice, though 
gntering them on the day of sacrifice has great is i 
the correct view.’ The re i irdens ahi 
antary affer a € reason is that nearness is attained through vol- 
Pe kk ae “i the fact that they are offerings, and this is 
mitted tos y reach the Haram. If this element is found, it is per- 
aces o slaughter them on a day other than the day of sacrifice though 
ere is greater merit if this is done on the day of sacrifice. The reason i$ 
that the desire to attain nearness by making the blood flow is more obvi- 
ous in such offerings. As for the dam of tamattu‘ and girān, it is based on 
the words of the Exalted, “Eat thereof and feed the needy,” The gada’ of 
tafath is specific to the day of sacrifice. Further, it is a dam ofa rite and is 
specific to the day of sacrifice like sacrifices. 


It is permitted to slaughter the remaining offerings at any time that 
the person likes. Al-Shāfi'ī (God bless him) said that it is not permit: 
ted except on the day of sacrifice on the analogy of the dam of tamati 
and girān, as each one of these is compulsory in his view. In our eit: 
these types of dam are for expiation, thus, they are not specific to the 1 
of sacrifice. The reason is that as they were prescribēd for making UP 
deficiency, it is better to hasten them for the removal of the deficiency 


in these 
f the Sunan does ee oy Ahmad 


The tradition as recorded by the compilers O 
adition recorde 


words. Al-Zayla'ī, vol, 3, 161. The words are found in a tr 
Al-Zayla‘l, vol. 3, 162. 

‘The Author is disagreeing with the rule state 
ment in Kitab al-Asl. 

Our'ān 22:28 


d in al-Qudariand preferring the state- 
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tinguished from the dam 


i delay. This is dis 
rough tP and without any rite. 


irā use that pertains to a 
a anes dā fferings at a place other 


atta j rmitted to slaughter 0 4 | 
pores basis of the words of the Exalted, “An offering 


»6 ingly, this serves as a principle for every 
that reaches the Kabah. Fra ii hady is a term that is applied to 
ak lace, and the place for it is the Haram. The Prophet 
what is offers? et ate him peace) said, “The entire area of Mina 1s a 
(God bless bum get ce of Ka'bah are all a place of sacrifice.” 

lace of sacrifice and the paths ot Ka nals Bane 
Itis permitted that he makea sadaqah of it to the needy S eļ vē 
to others as well. Al-Shāfi ī (God bless him) disagrees. in our VIEW, 
Rot is a mode of attaining nearness thet On rationalized, and 
sadaaah given to any poor person amoun | t i 
| fi ot Notification (ta‘rif ) of an offering is not obligatory: sic 
son is that an offering conveys the information of transfer toap ried 
that nearness to God can be attained by making its blood flow at 
place and this is not done through notification, thus, It 1s not beat 
If, however, the ta‘rif of the offering tamattu‘ is undertaken, it 1s consic™ 
ered good (hasan). The reason is that it is limited to the day of seti 
It is possible that the worshipper will not find someone who can hol 
on to it and he will be in need of taking it to ‘Arafah (ta'rif). Further, i 
is the dam of a rite, therefore, its basis is its notification. This 1s distin- 
guished from the dam of expiation, because it 15 permitted to slaughter it 
even before the day of sacrifice, as we have stated; its cause is an offence, 
therefore, it is suitable that it be concealed. 
fro He said: In the case of budun there is greater merit in nahr baune 
a e base of the neck), while slaughter is to be undertaken or tie 
in 4 cep, This is based on the words of the Exalted, Turn to sak on 
x C and perform nahr”* It is said by way of interpretation O 
šē that it pertains to camels. God, the Exalted, has said, "God com 


andy you that you slaughter a cow. ° And the Exalted said, “And We 


Tan P > ` 
‘omed him with a momentous sacrifice.” The word dhibh (in the 
as been proved as 


verse , l 
) means what is presented for slaughtering. It h 


6 1- 
wee 
€corded 4 mā = 
‘Qur'an es Ry Alb pw and fen Māja. Ale Sys 
10 ur'an 2:67 
ur àn 37:107 


«7, vol. 3, 162-63: 
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authentic that 
the Proph 
took nahr for camels aaa bless him and r 
a 


among the offerings ; 
S; f i 
they are standing A bits lik 


h i 
aie is deemed good. There į 
hey are standin | rā 
bless him and grant kāju še to: port that the p 
€ Prop 


they Were . 
S 2 
liita dz romi) and his Companio 
o while the animals were st S vi 
S ai 


Cows and sheep are 
The reason is that ķi the hing poe R tered while they are standin 
, ureo : | 
Sa Sūnas a IS easily seen and ts ee be slaughtered, te 
the case of the i at makes it easier. Slaush 
He said: It i see aa: 
via is preferable that the worshi 
€ animals himself, if he orshipper undertake the slaughte 
that “the Prophet ‘God $ ran do so proficiently. The basis is the re ; 
camels for the farewell pi SAS him and grant him peace) drove ah ied 
sixt pilgrimage and und a ae 
my camels himself and delegated ertook the nahr ofa little over 
with him)”* The reason is ents Ene semriaininig to SA (God he pleas 
er and Persgation to nd i these are meant for seeking nearness to 
e said: He i . i 
the offering rūdās Secu oy way of sadaqah the coverings and ropes of 
basis is the saying of the S poy the wages of the butcher with these. The 
to Alī (God be pleased wi pag ga (Góg bless him and grant him peace) 
ropes and.do not pay th im), “Make a sadagah of the coverings and 
Ifa per P y the wages of the butcher with these." 
Katik ra drives a badanah and is compelled to ride it he may do s0, 
aat ĪRE o without this, he is not to ride it. The reason is that he has 
S aE 6 purei for God, the Exalted, therefore, it is not PTOPČT that 
its desti nyt ing of its corpus or benefits for himself, until it reaches 
estination. The exception is where he is in need of riding it, 09 the 


be pleased w; 
| | with th 
g with their left foreleg ie 


mals, 


la ī, vol. 





A ae is part of the lengthy tradition of Jabir (God be pleased with him), Al-Zay 
Weasel tet ese al-Bukhari and Muslim from Anas (God 
i eae da in the lengthy tradition of Jabir (God be pleased wi 
Re It is recorded by all the sound compilations, except a 


be pleased with him). 
th him). Al- 
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m and grant him peace) 


fthe report that the Prophet (God bless hi 
n driving 4 badanah and said, “Ride it. Woe unto you The 


‘on of this tradition is that this person was incapacitated and 
s ride itanda loss is caused due to his riding, he is liable 


ss caused to the animal. | | 
al yields milk, he is not to milk it. The reason is that milk 


.<born out of it, therefore, he is not to use it for his personal needs. — 
He is to treat the animal's udder with cold water so that the milk 
ceases to flow. This is the case, howevel, when the time of slaughter is 
Jose at hand. If it is in the distant future, he is to milk the animal and 
give away the milk as sadaqah so that the milk in the udder does not 
harm the animal. If he uses the milk for his personal needs, he is to give 
sadagah of a like quantity or its value as he is liable for it, 

Ifa person drives an offering and it dies, then, in case the offering was 
voluntary he is not liable for another (substitute) offering. The reason is 
that the seeking of nearness to God became linked to this subject-matter 
and it is lost. In case the offering was obligatory; he is under an obliga- 
tion to substitute another for it. The reason is that the obligation remains 
a liability for him. If the animal suffers a major defect, it is to be substi- 
tuted with another animal. The reason is that the obligation is not met 
with such a defective animal, therefore, another animal must be provided. 
He Sáu do with the defective animal what he likes, because it is now part 
ie remaining assets. If the badanah is damaged on the way, and in case 
ada offering, he is to slaughter it, colour its garland with its 
ane a ķi puta blood mark on its hump. He and other well off people 
an ia hese of it, This is what the Messenger of God (God bless him and 
todos nae ordered Najiyah al-Aslamī (God be pleased with him) 
doing this ieies of the word na'l here 1s the garland. The benefit of 
Poor can eat ooh people should know that it 1s an offering 50 that the 
‘ume it is conti ierakās the rich. The reason is that permission to con- 
'$ not lawful cela upon its reaching its intended destination. Thus, if 
Poar as sada ka nsumption at all prior to this, however, giving it to the 
there is a fa Lf ee greater merit than leaving It as fodder for predators. 
'ntended. In case se SOR LI this and the seeking of nearness is what 1s 

it was obligatory, he is to replace 1t with another, and 


pasts 0 
saw a ma 


STt is record I 
Al-Zayla'i, ‘ol an most of the sound compilations, especially al-Bukhari and Muslim. 
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adition has preceded in this chapter. See also Al-Zaylai vol. 3, 165: 
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K Fito, 
he is to do with this one what he likes, 
suitable for what he intended, and it is 
property. 

| He is to garland the voluntary offering and those of tamatty’ 
gtrān. The reason is that such an offering is an offerin = 


n. Ti | | | B Of a rite. In gar. 
landing is an expression of this and its notification, therefore, itis tek 
for it. 


The reason is th 


M at it IS no lo 
his property li Ager 


ke the rest Of his 


He is not to garland the dam of siege nor the dam of offences, because 
its cause is an offence and keeping it concealed is suitable for it,” The dam 
of thsar is compensation" and is linked to those of the same category.” 
He mentioned an offering, but he intended thereby a badanah, because a 
goat is not usually garlanded and it is not deemed a sunnah in our view 
as there is no benefit of garlanding it, as has preceded. God knows best, 


ee ee 
"This applies to the dam of offences. 

"That is, it is not a dam in lieu of an offence. 

"That is, the compulsory category like that of offences. 





Chapte r 53 


scattered Issues 


out which a group 


‘ on a day ab = ss to 
ifthe residents of gag kB d pl pee of sacrifice, then hay 


it shoul 
taye ‘ctate that 1t $ 
of people testify that ae ET however, would they had made the 
be deemed valid. vielai into account the rc > The reason is that 
eens = vēja (the 8th of Dhi !-Ha)j). d place, and 
stay on the day of tar ) 


n both time an ; 
stay at ‘Arafah is a worship that depends upo ot worship that is va" 


- it is N a : n 
without these two conditions kites ea EAP js that this aj? 
The interpretation for the ruling bas 2 matter that is state: ki -ofall 
is based on negation with respect R to negate their hajj (the naj) A 
ruling. The purpose of this testimony 15 "eeue of this ruling; there y 

i f hajj is not an 1ss d. The reason 
the people), and the issue of Ņ4J) < not to be accepted. the T Ka 
the testimony of this group of peop pS difficulty of avoiding it (t 
is that there is general confusion due to the dıt an order of repeating 
error) and rectification is not possible” In Be obligatory to deem the 
the hajj there is manifest hardship. It is, there id is distinguished from 
ejection* sufficient in case of such confusion. aa of tarwiyah, as 11 
the case where these people make the stay ON t le, so that the confusion 
this case rectifying the error is possible as a its pe vidence is accepted). 
will be removed on the day of ‘Arafah (even if kārbā that is to happ€" 
Further, there is a parallel for permitting som sie: ig something that had 
with a delay, but there is no precedent for Pe ns imām not to hear 

‘© occur earlier. The jurists said that it is essential for 


„Which is one day after the day of ‘Arafah. 
am Such a case, rectification is possible, 
What has been done cannot be undone. 
*Of the testimony, 
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Al-Hida 
sik Hidayah 
c testim Boo 
therefore hee and he should say th k V: PILGRI ACK 
) x Jc 
testim y should g0 away, T at the hajj of 
ony exce vay. Ther the people ; 
aaler E e raising of fi eason is that there israp O 
Ple testify in the eveni g Of fiinah (trial),5 T Ere IS nothing j M 
(of Dhī '1-Haii evening on the dav of ‘Aw. The same appli Bin such 
when it js kri on the way and the 4) 4 Arafah that tk i Šeņ 
i Ossible fi ‘ninth day h W the mo 
rest of the nix p ¢ tor the ima y has actual] on 
è night or wi e mAn to st; actually started 
ba gate . or where most people as: on with the people ag 
S On the second d ndertakes ramy of Is testimony. 
first, then, it is go i when he has te the second and third Jam- 
becaus B od if he und undertaken the 
ause he will be observi ertakes ramy of th ramy of the 
performs the rar Observing the sequence e first and then the rest 
ond and thi Si of the first Jamrah ( REPAR to the Sunnah, Ifhe 
, ird), it is valid after throwing sto 
prescribed time what h id. The reason is that he h i H a ea 
at had be as caught within th 
sequence. Al-Shāfiī ( een given u Win E 
repeats th Al-Shāfi'ī (God bless him) s: id = ne has only given up the 
a se ETRIRY ofall three. The re sf pa RAS valid, unless he 
quential way, and i RASUNA that it has been prescribed in 
the tawa y: it becomes similar t ; preys 
is that af or beginning with al-Marwah i o performing the sā prior t0 
ties each Jamrah represents th sie att ath a 
in its own right, therefore, pe tore of nearness to God (qurbah) 
some over others, This is disti paniy does not rest upon advancing 
dent upon the tawāf, and is Pu from the sa, because it is depen” 
othēr kand: is k esser than it in status, Al-Marwah, on thé 
„is identified as the point of se =a 
the text, therefore, to point of termination of the sai through 
He said: A , commencement cannot be linked to it. 
th said: A person who has made it bindi imself form 
e haii on foot i ing upon hums to pertor. 
hajj on foot is not to take a rid il A 
al-ziyarah: In:Kitāb al e a ride until he has performed the tawāf 
riding and walki E “Ast, this person has been given an option between 
ci tt t walking. This is an indication of an obligation, and that is the 
principle,* because he ha : 
perfection th s undertaken the seeking of nearness by Way 0 
E SA erefore, it becomes binding for him in the same manner as 
of the haji e were to make a vow for keeping consecutive fasts. The acts 
hajj come to an end with tawāf al-ziyarah, thus, he is to walk till 
5 ` . 
Pene rule cannot be generalised where the legal system is concerned. The imarn here 
about vi cani thie Khalifah and not the chief justice who is supposed to hear testimon 
all th ae sighting of the moon. Further, the issue indicates that the fitnah here concerns 
e Muslims in the world and not a smaller segment like a modern state today: 
not definitive 


6]n other words Z a bee ‘M d 
ahlization (fard). , such a vow leads to simple obligation (wujūb) an 
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it is said that he is to commence 
d it is said that he should do 


he obvious intention. If he takes a ride he 


caused a deficiency in his undertaking. 
take a ride when the distance is long and 


walking will cause 4 hardship for him. When he comes close, and the 
person is one who is accustomed to walking and such distance will not 
cause a hardship, it is essential for him not to ride. 

Ifa person buys a slave girl who is in a state of ihram, which was 
permitted to her by her master, then, this buyer has a right to have her 
released from the ihram and to cohabit with her. Zufar (God bless him) 
ri that he has no such right, because this (ihram) is a contract that pre- 
tars kranek thus, he cannot be empowered to revoke it, and it 
ea: case where he buys a slave girl who is married. Our rea- 
bad ki 18 1 at the buyer is the representative of the seller," and the seller 
eye $ bāri H release from the ihrām. Likewise, the buyer, 
SAER Voit disapproved for the seller to do so insofar as 
Ml EC Rain dente ing on a promise. This meaning of disapproval is 
Deus ti case of the buyer. This 1s distinguished from nikah, 
lireemmistamāk as no right to revoke it if she entered the contract with 
the buyer has the anaes right does not belong to the buyer either. When 
to return her (to ša t to release her from the state of ihram, he is not able 
to Zufar (God ble Aveo on the basis of defect, in our view. According 
ited from deceivi ss him), he has such a right, because the seller is prohib- 
cohabit with ote e buyer. In some manuscripts the statement is “or to 

fom the state of ās bss statement indicates that he can release her 
Rr or the cutting of sail, cohabiting with her, with the clipping 9 
atement indi and then he can cohabit with her. The sec- 
Cohabitation, b icates that he releases her from the state of thram with 
release, [+ ; , because cohabitation amounts to touchi hat results i 
oUt of, is preferable. however. th o touc Ing t at results IN 
espect for the comma eae he release her without intercourse 
nd of hajj. God knows best. 


his tawaf. Thereafter, 


performed t tter 
rs the ihrām an 


from the time he wea 
house as that 1s t 
, because he has 


he has 
walking 
so from his 
is liable for dam 
The jurists said that he is to 


7 
This ry 
Saghir rule appears t 
; oh 
an. Stated in the matn ave been derived by reconciling the narration in al-Jāmi" al- 
„and that of Kitab al-Asl, which grants an option. 


at is, he has +1 
acquired all the rights of the seller. 
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Chapter 54 


The Formation of the Contract of Nikah 


He said: The contract of nikah (marriage)' concluded? is through offer 
(ījāb) and acceptance (gabūl) using words that express the past tense. 
The reason is that the form (sighah), even though it is meant for notifi- 
cation, has been employed for formation by the shar‘ (law) due to the 
need for making the contract certain (when it was kept vague during 
Jahiliyyah). And, it is concluded with two expressions where one of them 
expresses the past and the other the future, like one party saying, “Marry 
me’, and the other saying, “I have married you”. The reason is that this 
amounts to the delegation of authority for nikah with one person acquir- 
ing the authority to make both statements, as we will be elaborating,* God 
the Exalted, willing. The contract is also concluded with the words nikah 
(marriage), tazwij (marriage), hibah (gift), tamlik (transfer of owner- 
ship) and sadagah (free will offering). Al-Shāfi'ī (God bless him) said 
that it is not concluded except with the words nikah and tazwīj, because 


"The term nikah in its original application meant union. Thereafter, the term came 
to be applied to union in marriage. 
_ “The Hanafi school maintains that there is only one element for contracts, and this 
'Sthe sighah (form). Sighah or form consists of ijab (offer) and acceptance (qabul ). Offer 
and acceptance are based on consent of rida. As rida is an internal matter and subjective 
Intent is exceedingly difficult to determine and prove, Islamic law follows the Ra 
“ory of contracts. Thus, outward sīghah is taken as evidence of subjective intent. jā 
Sa Statement that issues forth "A one of the parties to the contract, and gabūl is the 
tatement of the second party in response to the ījāb. 7 soe ki 

To ensure certainty. The purpose is to convey the meaning that t : contr vo 
already taken place in conformity with the intention of the parties. The form mus 
“uch that it cannot be interpreted as a query, surprise or something else. 


n the section dealing with wakālah (agency ) in nikah. 
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tamlīk* does not express the true meaning of the contract, neither ; 

actual application of the word nor in its figurative meaning a IN the 
is that the word tazwij expresses union, while the word nikāk me ch reason 
ing, and there is no joining or union at all between the owner 2 eat 
owned. We maintain that the word tamlīk is the cause ARTS ne 
enables utilisation of the subject-matter by means of exclusive ts, 
(milk al-ragabah), which is established through nikāk, while causati i P 
one of the implications of the figurative meaning. ies 


The contract of nikah is concluded by usin 


This is correct® due to the employment of the figurative Meaning. It 
is, however, not concluded with the word ijarah (hire) according to the 
sound narration, because hiring is not the cause of exclusive ownership 
that enables utilisation. It is also not concluded with the words ibahah 
(permissibility), ihlal (making lawful) and i‘arah (commodate loan), 
due to what we said, nor with the word wasiyyah (bequest), because it 
leads to ownership when reference is made to what comes after death. 
He said: The contract of nikah of Muslims is not concluded unless 
there are present two Muslim, free, major and sane male witnesses, or 
one male and two women, whether or not they possess moral probity 
or whether they have been awarded the penalty of gadhf (false accusa- 
tion of unlawful sexual intercourse). The Author (God be pleased with 
him) said: know that witnessing is a condition for the legal category of 
nikah, due to the words of the Prophet (God bless him and grant him 
peace), “There is no nikah without witnesses,” and this is proof against 
Malik (God bless him) for stipulating publicising (notification) without 
witnesses.* It is necessary to stipulate freedom for witnessing, because a 
slave does not have wilāyah (legal authority for acting as a walt). It is also 
necessary to take sanity and majority into consideration, because there 
can be no wilayah without these either. It is also a must to take Islam into 
account for marriage, because an unbeliever cannot be a witness for a 


‘That is, the use of any word that conveys the meaning of transfer of ownership OT 
tamlīk. 

He says this to indicate that there is a contrary view as well. — 

7It is gharīb in these words, however, there are other traditions that vedis = S 7 
meaning. Among these is a tradition recorded by Ibn Hibban in his Sahih. Al-Layle © 
vol. 3, 167. ps 

"That is, it should be publicly proclaimed. This is based on a tradītion pig 
the meaning that nikah has to be proclaimed even if this is done by the beating 0 


g the word bay‘ ( exchange), 
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gook VĒ = 

a The attribute of being a male is not stip 

muslim oncluded in the presence of one man an 
is 


C . 
ment about this, however, and you will 


| i know about thi 
disagree of testimony ( shahādah), God, the Exalted, willing, ei SA 
the tOP jalah) is not stipulated so that the contract is concluded Rē 


esence oF vitessa wee uve jā siq (disobedient) „IN our view, with al- 
Pafii (God bless him) Cae He ER ju being a witness 
belongs tO the legal S alatas Hat wt whereas a fasiq is one who is the 
„pject of scorn. We main F ; f Ste AEN wh possesses wilayah, 
thus, he is one who can render 4 sae Sees well. The reason is that he 
does not deny It for another (who is marrying) as they fall in the same 
categoTY (Muslims). Further, as he (being a fāsig) gualifies for being the 
«ultān (one Who appoints—according to the Hanafi view), he is also eli- 
gible for being one who is appointed to exercise authority (like a gādī). 
Thus, he can be appointed as a witness,” A person awarded hadd in a 
case of gadhf can possess wilayah, thus, he can be eligible for bearing tes- 
timony. What 1s lost for this person, due to the proscription pertaining 
to his offence, is the effect of rendering testimony (not bearing of testi- 
mony). Thus, this lost qualification does not affect the conclusion of the 
contract of nikah as in the case of witnessing by the blind and the children 
of the contracting parties. 

He said: If a Muslim marries a Dhimmi woman with the marriage 
witnessed by two Dhimtnīs, it is valid according to Abū Hanifah and 
Abū Yūsuf (God bless them). Muhammad and Zufar (God bless them) 
said that it is not permitted. The reason is that listening (to the offer 
and acceptance statements) in nikah amounts to witnessing, but an unbe- 
liever cannot be a witness for a Muslim. Thus, the situation is as if he has 
not heard the statements of a Muslim. The two jurists (Abū Hanīfah and 
Abi Yūsuf) maintain that shahadah has been stipulated in nikah for the 
Purpose of proof of ownership as it pertains to a very important subject- 
matter, and it does not pertain to the obligation of mahr (dower ), because 
no Witnessing is really needed for the obligation of wealth. The two are 
(in reality) witness to her statement." This is distinguished from the case 
Where they did not hear the statement of the groom because the contract 


ulated so that the con- 
d two women. There is 


ha, : ; t for the 
t The issue provides a basis not only for the testimony of fasiq, but also tha 
“timony of a 


-di te. 
Tis woman whether she can be a gādī or even a head of sta 
Aqadi m 
| 


Must meet all the qualifications of a witness. 
she is a Dhimmi. 
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is concluded with the statements of both;? 
lated for the contract. 


He said: If a person orders a man to marry away his minor d 

ter and he does not marry her away in the presence of the fath ae 
with one man besides the two” as a witness, the nikah is valid b 
the father will be deemed the person maintaining the contract | 
unity of the session. Thus, the agent will be acting as an emissa 

one who expresses the consent. Consequently, the person who $ acs 3 
ing away the girl will remain a witness. If the father is not ies ab 
contract is not valid, because the session of the contract has chan edd 
to which the father cannot be deemed the mubashir. On the R SĒR O 
ing, if a father marries away his daughter who is a major in the Dee 


of a single witness, then the contract is valid if the woman is present," 
but if she is absent the contract is not valid. 


while the shahadah IS stipy- 


along 
ČCause 
due to the 


54.1 STATEMENT OF THE PROHIBITED CATEGORIES OF 
WoMEN 


He said: It is not permitted to a man to marry his mother or his grand- 
mothers, both maternal or paternal, due to the words of the Exalted, 
“Prohibited to you (for marriage) are: your mothers, daughters, sisters; 
father’s sisters, mother’s sisters; brother's daughters, sister's daughters; 
foster-mothers who gave you suck, foster-sisters; your wives’ mothers; 
your step-daughters under your guardianship, born of your wives to 
whom you have gone in—no prohibition if you have not gone in;x— 
(those who have been) wives of your sons proceeding from your loins; 
and two sisters in wedlock at one and the same time.” Grandmothers 
are mothers as the mother is literally the origin or because their prohibi- 
tion has been established on the basis of ijma‘ (consensus). 

He said: And he is not to marry his daughter, due to what we have 
recited, nor the daughters of his children howsoever low, on the basis 
of ijmā'. He is not to marry his sister nor the daughters of his sister NOT 





Parties to the contract. 

“Father and agent, | 

She will be undertaking the contract herself, while the father will be considered 4 
witness. 

"Ouran 4:23 

‘That is the verse above. 


paris Ps 
his paternal aunt om rr ee The reason is that their prohibi- 
ism entioned in this verse. Inclu ed in this are the Paternal aunts of 
a sit categories (father’s paternal aunt and mother’s paternal so 
di oe nist maternal aunts of different categories, daughters of aa 
r different categories and daughters of brothers of different alesia 
( shat is, daughters of half and step brothers and so on), because the term 
i construed in a general way. 


He said: He is not to marry the mother of his wife whether or not 
he has consummated marriage with her daughter, due to the words of 
she Exalted, ” And mothers of your wives’,” and in this there is no restric- 
tjon of consummation, He is not to marry the daughter of his wife with 
whom he has consummated marriage, due to the restriction of consum- 
mation established by the text, irrespective of this daughter being under 
his guardianship or that of another. The reason is that guardianship is 
mentioned as a matter of practice” and not as a condition. It is for this 
purpose that the negation of consummation has been deemed sufficient 
for permissibility. 

He said: He is not to marry his father’s wife or the wives of his grand- 
fathers, due to the words of the the Exalted, “And marry not women 
whom your fathers married.” He is not to marry the wives of his sons, 
due to the words of the Exalted, “Wives of your sons proceeding from 
your loins”** The word aslab is mentioned to exclude tabanni and not 
for permitting the wife of a foster son. 


He is not to marry his foster mother nor his foster sister, due to 
the words of the Exalted, “Their mothers who have suckled them...°* 
and also due to the words of the Prophet (God bless him and grant him 


peace), “Prohibited on the basis of rada‘ are those who are prohibited on 
the basis of lineage.”™ 


"Qur'an 4:23 


Sēja) is, as a normal practice, the daughter is usually the ward of the mother’s hus- 


“Qur'an 4:22 
Qur'an 4:23 
urān 4:23 = 
an ans tradition is reported from Ibn ‘Abbas (God be pleased with both) by eat 
com mee It is also reported from 'Ā'ishah (God be pleased with her) by all the sou 
Pilations, except by Ibn Mājah. Al-Zayla'ī, vol, 3, 168. 
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‘a He is a to combine two sisters through nikāh nor through Jaw. 
ownership permitting intercourse,” due to the words of the Exal 
"And that you take two sisters...,'** and the words of the Pro h > or 
bless him and grant him peace), “One who believes in God a Piss 
day should not gather his water in the wombs of two sisters,”*5 P last 

If he weds the sister of a slave girl of his and with whom he has h 
sexual intercourse, the nikah is valid, because of the issuance of rite = ā 
and acceptance by eligible parties for a subject matter that is lawful Wi ci 
the nikāh is valid he is not to have intercourse with the slave giri ee 
though he has not yet had sexual intercourse with the sister he mr 
because the sister S marriage stands consummated legally and he is not 
to have sexual intercourse with her until he deems the slave woman pro- 
hibited for himself in one form or another.” It is after this that he can 
have intercourse with the woman he married as there is now an absence of 
intercourse in a combined state. He can have intercourse with the woman 
he married if he has not had intercourse with the slave girl he owns due 
to a lack of combination through intercourse, because the woman owned 
as a slave has not been subjected to intercourse legally, 

If he marries two sisters through separate contracts” and does not 
know which one of them he married first he is to be separated from both, 
because the nikah of one of them is valid with a certainty. There is no basis 
for identifying one due to the lack of priority nor for the execution of the 
contracts with lack of knowledge, as there would be no benefit in this or 
there would be harm. Thus, what comes to be ascertained is separation. 
Each one of them gets one half of the mahr, because it was due to the first 
of the two, but the priority is not known due to a lack of information, 
thus, it is paid (equally) to both. It is said that each one of them should 
file a claim that she was the first or both should negotiate a settlement, 


because it is not known which one is entitled to it. 


[n other words, this is not permitted even in the case of two slave girls. 


itions , some 
This tradition is gharib, but there are other traditions that support the rule 


of these are recorded by al-Bukhārī and Muslim. Al-Zayla 1, vol. 3, a 
25That is, consummation has now become legally permissible, and pe 


acts as a legal barrier. 
By sale, manumission, and so On. a 
"Had it been through a single contract, the contract woul = 
of them would be entitled to mahr. In this case, the second contract 1 


cannot identify the first contract. 


24QOur an 4:23 


rmission itself 


ave been void and none 
id, but he 


Book VI: MARRIAGE Al-Hidayah is 
O ERS rt rar oae a woman with her paternal aunt 
her maternal aunt or her brother’s aughter or her sister’s daughter 
f 10 the words of the Prophet (God bless him and grant him ' 
not to be married along with her paternal aunt or eae 
maternal aunt or her eal taele daughter or her sister's daughter™9 This 
adition is well known’? and Degen over the rule in the Qur'an is 
established through such a tradition. 

He is not to combine in marriage two women such that if one of them 
was a man he would not be permitted to marry the other. The reason is 
that combining the two leads to the rupturing of relations (gatī'at al- 
rahim), Even when the prohibition between them arises due to fosterage 
(radā') it is prohibited on the basis of what we have related. 

There is no harm if he combines in marriage a woman and the 
daughter of her earlier husband from a prior marriage, because there 
is no close relationship between them nor a relationship arising from 
fosterage. Zufar (God bless him) said that it is not permitted, because 
the daughter of her husband if she was considered a male, would not be 
allowed to marry the wife of his father. We would say: The wife of the 
father, if she were deemed a male, would be allowed to marry this daugh- 
ter, The condition is that this should prove true from both sides. 

He said: If a person commits zinā (unlawful sexual intercourse) with 
a woman, her mother and daughter become prohibited for him. Al- 
Shāfi'ī (God bless him) said that zinā does not lead to the prohibition 
of marital relations, because these are a blessing and cannot be driven 
away by the prohibition. Our reasoning is that intercourse is the cause 
for making them two parts of a whole through the child so that it is 
attributed to each one of them in its entirety. Thus, her ascendants and 
descendants come to occupy the same position (of prohibition) as his 
ascendants and descendants, and vice versa. Utilising one’s own part 15 
Prohibited except in cases of necessity and that pertains to the woman 
Subjected to intercourse, Intercourse is prohibited insofar as it is zina and 


not for reproduction of offspring.” 


due , 


Ta a eet N m 
"Ibis recorded by Muslim, Abū Dāwūd, al-Tirmidhi and al-Nasā'ī from Abū 


"ak (God be pleased with him). Al-Zayla'ī, vol. 3, 169. 
This Is, of the mash’hir category, in the opinion of the A 
Prohibited the tradition stating that prohibited on the basis o 
Tk d on the basis of lineage. 
€ text followed for this rule is the one appearing in al-‘Aynis 4 


uthor. 
f radā‘ are those who are 


j-Binayah. 
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A person whom a woman touches with desire, for him the Woman’ 
mother and daughter become prohibited. Al-Shāfi“ (God bless him) id 
that they are not prohibited. The same disagreement applies where he 
touches the woman with desire, and where he looks at her vagina with 
desire and she looks at his penis with desire. He argues that touching and 
looking are not within the meaning of penetration. It is for the same req. 
son that these two acts do not invalidate fasting and the thram nor do they 
give rise to the obligation of bathing. Thus, they are not to be linked with 
penetration. Our reasoning is that touching and looking (in this context) 
are the causes leading to intercourse. Accordingly, they are assigned the 
rule of penetration by way of precaution.” Thereafter, by touching with 
desire we mean one that leads to erection or an increase in size (when 
there was prior erection), and this is the correct view. “Looking” that is 
given consideration is at the internal opening of the vagina and this is 
not realised until she is reclining. If he touches her and ejaculates, it js 
said that it leads to prohibition. The correct view, however, is that it does 
not lead to prohibition, because by ejaculation it becomes obvious that 
intercourse was not intended. This also applies to having sexual inter- 
course with a woman through the rectum. 

When a man divorces his wife through an irrevocable divorce or 
through a revocable divorce, it is not permitted to marry her sister until 
her waiting period (‘iddah) is over. Al-Shāfi'ī (God bless him) said that 
if the ‘iddah follows an irrevocable divorce or one pronounced thrice, 
marriage is permitted due to the complete termination of the nikah act- 
ing upon the terminating factor (final divorce). Accordingly, if he has 
sexual intercourse with her with the knowledge of the prohibition, the 
hadd penalty becomes obligatory. We maintain that the first nikah sub- 
sists (even in this case) due to the continuity of the rules of maintenance, 
prohibition of going out, and awaiting the birth of a child (or vacation of 
the womb). The operation of the terminating divorce is delayed for which 
reason the restrictions apply. Hadd does not become obligatory accor d- 
ing to the indication in the Book of Divorce, but it does become obligatory 


This is the basis of the rule. In our view, this rule can operate diyanatan and not 
gadā an. 

“That is, the restriction of going out. The text in Badr al-Din al-'Ayni s commentary 
is somewhat different here. The text there says “the restrictions apply if he has id 
course with the woman undergoing 'iddah.” He interprets the restrictions then to mea 
“the taking of another spouse.” We feel that the text in al-"Aynī is correct. 
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o the statement in the Book of Hudid, becay 
that the ownership of the subject-matter wh; 
thus, zinā is affirmed. This ownership is not 
s we have stated. Thus, he will be combini 


se the réason in 
ch would permit 
lost on the basis 
ng the two sisters 


according : 
the jatter 15 
this, is lost 
ofthe former a 


in marriage. lā) is not to marry his sl i : 
A master (mawlā) is ry his slave girl nor is a woman to 


her slave (‘abd). The reason is that nikah has been Perscribed to 
fruits shared between the two parties to the contract and being 
being an owner and prevents the joint sharing of the fruits 


mar 
‘ve rise tO 


owned negates 
ikāh. 

i n is permitted to marry (more than One) Kitābī woman, due to 

the words of the Exalted, "The muķsanāt from among those given the 

Book,” that is, chaste women. There is no distinction between a free 

Kitābī woman and one that is a slave, as we will explain later, God will- 

ing. 

i It is not permitted to marry a Magian woman, due to the words of 
the Prophet (God bless him and grant him peace), "Deal with them in 
the manner you deal with the People of the Book, but without marrying 
their women or eating of their slaughtered animals,” nor idol worship- 
ping women, due to the words of the Exalted, “Do not marry polytheist 
women until they believe.” 

It is permitted to marry Sabian women if they follow the religion of 
a Prophet and acknowledge a Book, because they are from among the 
People of the Book.** If, however, they worship the stars and have no 
(revealed) Book, it is not permitted to marry them, because (in this case) 
they are polytheists. The disagreement transmitted on this issue is to be 
assigned to the confusion about their beliefs. Each jurist has responded 
accordingly to what he has heard. It is also on the basis of this rule that 
their slaughtered animals are lawful, 

He said: It is permitted to a man and a woman in the state of ihrām to 
tī while in the state of ihram. Al-Shāfiī (God bless him) said that it is 
ener It is this disagreement that governs the case of a walt in the 

9 ihrām giving away his ward in marriage. He relies on the saying 
ol a 

Quran ie in this versi 

d 1221 | 
The Author Pposed to be a group that emerged from the Christians and the Jews. 

poses the condition of following a Book. 


on. Al-Zayla’‘t, vol. 3, 170. 
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of the Prophet (God bless him and grant him peace) “Th 

not to wed nor is he to give away another in Marriage 39 R muhrim iş 
report that the Prophet (God bless him and itant E 10 rely on the 
Maymūnah (God be pleased with her) when he was in 4 a aa ed 
What al-Shāfī'ī (God bless him) has related is interpreted to ee 
intercourse, mean sexual 


It is permitted to marry a slave girl w . 
Kitabi. Al-Shāfi'ī (God bless him) said hae seemed eee 
sys ed to a free- 
man to marry a Kitābī slave. The reason is that nikāk with Slave gj ki 
permitted on the basis of necessity, in his view, insofar as it nus, à as 
presenting a part of himself to a slave (the child will be a slave) Furth 3 
the necessity is removed by marrying a Muslim slave girl. It 3 for bi 
rors aa ne Emoe 5: marry a freewoman a prevention 
i w, the permissibility is unrestricted 
due to the unrestricted nature of the requiring text.” In this nikah there 
is a prevention from acquiring a part (child) that is free not passing it off 
into slavery. Further, he has the right not to produce an issue (by way of 
azl) and he also has the right not to acquire the attribute of slavery (by 
avoiding marriage). 

He is not to marry a slave girl when he already has a wife who is a 
freewoman, due to the words of the Prophet (God bless him and grant 
him peace), “A slave woman is not to be married over a freewoman."* 
In its unrestricted sense it is proof against al-Shāft ī (God bless him), in 
permitting this to the male slave, and also against Mālik (God bless him), 
in permitting this with the consent of the freewoman. The reason is that 
slavery has an affect on the distribution of blessings by making them half, 
as we will establish in the Book of Talāg, God willing, and the Peruse: 
bility of the subject-matter in the state of being single will be established 


and not in the state of being married. 
It is permitted to marry a freewoman when there is an existing pri 
wife, due to the words of the Prophet (God bless him and grant him 


rets m ss A a'i, 
9]t has been recorded by all the sound compilations except al-Bukhārī. Al-Zayl 


Manin s in their books. Al-Zayla i, vol, 3, 171: 


4914 has been recorded by all the six Imam 
«Which is chapter 4, verse 3, 
“See next tradition. 
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«a freewoman can be married when th | : 
eaeh “A it is lawful to marry her under all ica “ The 
splitting of benefits in her case, Or there is 
no he marries 4 slave girl, while there is a freewoman Divi 
._ undergoing her ‘iddah after an irrevocable divorce or a divo 3 X who 
at ced thrice, it is not valid according to Abū Hanifah (God Mew 
on It is permitted according to the two j urists, The reason is that this is 
not marriage, while the freewoman is his wife, and that is the prohibiting 
factor. Thus, if he were to take an oath that he will not marry while being 
married to her he would not be violating this oath (with this marriage). 
According to Abu Hanīfah (God bless him) the nikah of the freewoman 
«till subsists due to the continuance of some of the ahkam, therefore, the 
prohibition is to be maintained as a precaution, as distinguished from the 
oath, because the purpose there is that no one other than her will be part 
of her share. 

A freeman has the right to marry four freewomen and slave girls, 
but he is not to marry more than this number, due to the words of the 
Exalted, “If you fear that you shall not be able to deal justly with the 
orphans, marry women of your choice, two or three or four; but if you 
fear that you shall not be able to deal justly (with them), then only one, 
or (a captive) that your right hands possess, that will be more suitable, 
to prevent you from doing injustice.” The occurence of a number in a 
text prevents an increase over it. Al-Shāfi'ī (God bless him) said that he is 
not to marry more than one slave girl, because this is due to necessity, in 
his view. The proof against him is the verse we recited, because a married 
slave girl is included in the meaning of the word nisā”, as in the case of 
zihār (vow of continence), 

A slave is not permitted to marry more than two women. Malik (God 
bless him) said that it is permitted, because in the case of nikāh he is like 
A freeman, in his view, so much so that he possesses this right without the 
cheney, of his master, In our view, things are halved due to slavery, 

us, the slave marries two, while the freeman may marry four to give 


“pression to the higher status of freedom. . 

bi ta freeman divorces one of the four wives through an abate 
€ divorce, it is not permitted to him to take a fourth wife unless 

(Ti, + rā ver 
This has Preceded in the previous tradition reported by al-Dar gutnī with a « 


chain 
ts = also reported as a mursal. Al-Zayla'ī, vol. 3. 175. 
ur ān 4:3 
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divorced wife completes her ‘iddah.*5 Al-Shāfiī (God bless hi 
agrees with this. The case is parallel to that of the nikāk of o Riba 
during the ‘iddah of the other." pes 


He said: If he marries a woman who is pregnant on account of zina,47 
the nikah is valid, however, he is not to have sexual intercourse with eh 
till she delivers her burden. This is the view according to Abū Hanī i 

: anīfah 
and Muhammad (God bless them). Abū Yūsuf (God bless him) said 
the nikah is fasid (vitiated), If the pregnancy is through valid linen 
è , R tage 
(like a woman in her ‘iddah), the nikah is valid by consensus (mâ 
According to Abū Yūsuf (God bless him), the prohibition is essentially Pār 
the sanctity of the foetus, and this pregnancy is protected for there js kd 
offence connected to it, therefore, it is not permitted to abort it.** The two 
jurists argue that the pregnant woman can be lawfully wed on the basis 
of the text, and intercourse is prohibited so that his water should not 
irrigate what another person has sown. Prohibition in the case of a Jaw- 
ful pregnancy is because of the right of the father, but such a protection 
is not available to one who has commited zind. If he marries a pregnant 
woman from among the prisoners of war, the nikah is fasid, because she 
has a lawful pregnancy.*° If he gives his slave girl, who bears his child 
(umm walad), in marriage to another, the nikah is void. The reason is 
that her pregnancy is associated with the master so that the child’s pater- 
nity is established for the master without filing a claim (da'wah) for it. If 
the nikah were deemed valid, it would amount to mingling two claims of 
causing the pregnancy. The claim of the master about causing the preg- 
nancy is not strong, however, so that the child's paternity can be denied 
by mere denial without going through with the lī ‘an procedure. Thus, it 
is not to be considered until the child is associated with him. 

He said: If a person has intercourse with his slave girl and then gives 
the nikah is valid. The reason is that she is not 
he delivers a child, the patet- 
he master) without filing 4 


ister 


her away in marriage, 
linked to her master through a pregnancy. If s 
nity of this child cannot be established (for t 


sIn other words, this operates like an ‘iddah for the man as well. 
“This has been discussed above. . 
47That is, one whose pregnancy cannot be attributed to anyone. 
*That is, by treatment or other medical methods. 
“Except for these, all others are lawful.” Qur an 4:24. N) ai 
5°This shows that a marriage in enemy territory among the unbelie 
The presumption is that the unbelievers do get married. 
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__ da‘wah). It is, however, his duty to verify the vacation of he 

dam Wiper marriage) for the protection of his lineage renin 
(be h en the nikah has been deemed valid, the husband should hive 
intercourse with her prior to the time of verifying the vacation of her 

rding to Abū Hanifah and Abū Yūsuf (God bl 

womb, acco! hi id thāt h ess them), 
Muhammad (God bless im) said that ne would prefer that he abstain 
om sex till the vacation of her womb is established, because it would 
amount to intermingling his lineage with that of the master just like he 
would in the case of buying the slave, The two jurists maintain that the 
ruling of validity of the nikah is a (legal) sign of the vacation of the womb, 
thus, the husband is not to be asked to verify it either by way of recom- 
mendation or obligation. This is distinguished from purchase, because 
sex outside of nikāh is permitted in such a case. 

Likewise, knowing that a woman indulges in zinā, if he marries her, 
it is permitted to him to have intercourse with her without verifying the 
vacation of her womb, according to the two jurists. Muhammad (God 
bless him) said that he would not like him to do so until he has carried 
out the verification. The idea is the same as we have stated. 

He said: A nikah of mut'ah is void. This is the nikah where he says 
to a woman that he would like to utilise her for a certain period and for 
a certain sum. Malik (God bless him) said that it is valid, because it was 
permitted and remains so till an abrogating evidence becomes evident.” 
We maintain that the abrogation is established through the consensus 
(ijma‘) of the Companions (God be pleased with them), and Ibn ‘Abbas 
(God be pleased with both) changed his opinion to conform with theirs, 
thus, ijma‘ was established. 

A temporary nikah is void, like one marrying a woman with two wit- 
nesses witnessing that the marriage is for (say) ten days. Zufar (God bless 
him) said that it is valid and binding (perpetually), because a contract 
of marriage cannot become void due to fāsid (vitiating) stipulations. We 
maintain that he has created the meaning of mut'ah here, and it is the 


n - = 
Most commentators maintain that attributing this view to Imam Malik (God bless 
ion that permuts 


penis «Senger The books of the Malikis do not contain a narrati g 
NOt Gee ct fact, it is stated in al-Mudawwanah that nikah for a period, long a te 
hatip ated. In al-Muwatta’, Malik (God bless him) has related a tradition UO 
Kha = Prophet (God bless him and grant him peace) prohibited mut ah on oe. ta 
ado vat. It is considered to be Imam Mālik's practice that when he relates a tra 

Pts itand acts upon it. 
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content that is considered in contracts. There is no difference w 
the duration is lengthy or is short because limiting the contract w; 
gives rise to the meaning of mut'ah, and that is found in this case. 


If a man marries two women through a single contract when One 
woman is such that her nikah with him is not permitted, then the nikah 
of the (other) woman with whom marriage is permissible is valid, while 
nikah with the first is void, The reason is that the attribute that renders 
the contract void is found in one of them. This is distinguished from the 
case where he buys a freeman and a slave (through a single contract) 
because a sale is rendered void due to vitiating conditions, and the accep. 
tance of a freeman in the purchase is a condition here, Thereafter, the 
entire amount named belongs to the woman whose nikah is valid, accord- 
ing to Abū Hanifah (God bless him). The two Jurists maintain that it is to 


be divided between them on the basis of reasonable mahr for each. This 
issue is from the Kitab al-Asl. 


If a woman brings a claim against the man that he married her and 
brings evidence to the effect, with the gādī declaring her his wife, when 
this man did not actually marry this woman, then the woman is at lib- 
erty to stay with this man and is also at liberty to permit him to have sex- 
ual intercourse with her.* This is the position according to Abū Hanifah 
(God bless him), and it is also the first opinion of Abū Yūsuf (God bless 
him), while in a later opinion, which is also the view of Muhammad (God 
bless him), she is not to let him have intercourse with her. The latter 
view is also held by al-Shāfi ī (God bless him). The reason is that the 
qadi has made an error in admitting evidence, because the witnesses have 
committed perjury. The situation is as if they turned out to be slaves or 
unbelievers (whose evidence is not admitted against a Muslim), Accord- 
ing to Abū Hanifah (God bless him), the witnesses appear truthful to the 
gādī, and such evidence is deemed sufficient proof due to the difficulty 
of discovering the reality about their truthfulness. This is different from 
being a slave or an unbeliever, because the discovering of truth in this 
case is possible. If he based his judgement on such testimony and it IS 
possible to implement it morally as well as by the declaration of nikah, tt 
is implemented to avoid further dispute. This is different from absolute 
claims (that are not supported by evidence for the basis of acquisition), 


hether 
th time 


This issue explainsa clash between what is to be done morally (diyānatan) and what 
is the impact of a judgement (gadā'an) even if it is based upon false evidence, 
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here the bases of acquisition conflict, and it is not Possible to give 
pecaus* fect. God knows best, 


them legal € 


Chapter 55 


Awliyā (Guardians) and People of Equal Status 


iet pk parainen eant 
EA 4 (guardian with legal authority granted 
y the shari ah) did not undertake this contract. This is so according to 
ira and Abū Yūsuf (God bless them) recorded as the Zāhir al- 
'wāyah, It is narrated from Abū Yūsuf (God bless him) that it is not 
concluded, while according to Muhammad (God bless him), it is con- 
cluded but is suspended (mawgūf, subject to ratification by the wali), 
Malik and al-Shāfi'ī (God bless them) said that nikah is not concluded 
at all through a statement of women, because a nikah is intended to 
meet certain objectives and delegating such authority to them upsets 
these objectives, Muhammad (God bless him) said that such upsetting 
>t Objectives is remedied after ratification of the contract by the wali. The 
ta for permissibility (according to the Zahir al-Riwāyah) is that she 
kj undertaken an act that pertains to something that 1s purely her per- 
nal r ight, and she possesses the legal capacity to do so being sane and in 
mon of discretion, It is for the same reason that she can undertake 
cane ctions in wealth and possesses the right to choose a husband. tie 
= ‘48 asked to undertake her marriage so that she is not ye i 
is “Ing immodest. Thereafter, according to the Zahir al-Riwaya 4 rk 
t difference between a husband who is equal in status to = we 5 
āc ‘$ not, however, the wali has the right to object when ir a vāji 
( “qual in status, It is also reported from Abu Hanifah re itis not per- 
Mitt “ss them) that in the case of a husband of easel te sd wife) tha 
"Cause there are many matters (between husba 
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cannot be resolved by resort to the law.' It is reported that Mu 
(God bless him) withdrew his opinion and upheld the one fo 
the two jurists. 


It is not permitted to the wali to force a virgin, who is a major, t 
marry. Al-Shafi'l (God bless him) disagrees. He decides the issue on Ka 
analogy of a minor girl. The reason is that the minor is unaware of the 
complexities of nikāh due to the lack of experience. It is also for this rea- 
son that her father takes possession of the dower (sadāg; mahr) without 
her asking him to do so. We maintain that she is a freewoman addressed 
directly by the communication from the Lawgiver, therefore, no one has 
authority over her to compel her. The authority over the minor is due to 
the lack of maturity of thought, which becomes complete upon bulūgh 
(attaining her puberty) on the evidence that the communication from 
the Lawgiver (the khitāb) becomes directed towards her. She is, therefore, 
just like a young man, and her capicty for being free with respect to mar- 
riage is Just like her freedom to undertake transactions in her wealth. The 
father takes possession of her sadāg on the basis of her implied consent 
for he cannot do so if she forbids it.” 


He said: If the wali seeks her permission? and she remains silent or 
laughs, then, that is taken to be her permission, due to the words of 
the Prophet (God bless him and grant him peace), “The permission of 
the virgin is to be attained about her marriage. If she remains silent she 
has consented”* The reason is that the inclination to give her consent 15 
greater, because she is shy about expressing her willingness, but that is not 
so in the case of denial. Laughter has a greater implication about consent 
than silence as distinguished from the situation where she cries, as that 1s 
an indication of annoyance and disapproval. It is said that if she laughs 
in a sarcastic manner at what she hears, then, this is not to be taken as 


hammad 
llowed by 


matters are those where 


‘That is, th tt not justiciable. Many of these 
That is, these matters are ) y for such things depends 


women claim mistreatment at the hands of men. The remedy 
upon education and cultural practices prevalent in societies. 
2This is an outstanding passage by the Author and highlights the pos 
Hanafi school. 
That is, of a girl who has attained puberty. i 
‘Traditions nrerin this meaning have been recorded by all the E ee 
lations except al-Bukhari. Though this tradition is gharīb in these were, i e pleased 
conveying the same meaning has been recorded from Abu Hurayrah (Go P 
with him) by all the six Imams. Al-Zayla'ī, vol. 3, 194. 


ition of the 


1 put if she cries without making a sound, it does not amount to 
Til» 
conse 


, 5 kais some- 
the wali seeks her permission, or someone else becomes 


ratā “noved level (like a brother instead of the father), consent 
on unless She expresses this in words. Silence in this case is due 
rate need of discussing the matter for which reason it is not taken 

to the ent. When it is taken as such, it is possible. Deeming such consent 
be sufficient is only due to need, and there is no such need in the case 
B eople other than the awliya’. This is to be distinguished from the case 
kā the person seeking permission is a messenger of the wali for he 
stands in his place. The seeking of permission deemed valid is one where 
the husband to be is named in a manner in which he can be identified, so 
that her desire to marry him can be distinguished from her desire not to 


upa d: If this is done by a person other than the wali, that is 
e - 


as CON 


marry him. 
The stating of the mahr is not stipulated, and this is the correct view, 


because the nikāh is valid without it. 

If he marries her away and the news reaches her, but she remains 
silent, then, the legal position is as we have stated. The reason is that the 
implication to be understood in the case of silence does not differ. There- 
after, the report, if it is by an unauthorised person the stipulation of 
number‘ and moral probity is required according to Aba Hanifah (God 
bless him) with the two jurists disagreeing. If it is brought by an autho- 
rised messenger, the requirements are not stipulated by consensus, and 
there are precedents for this.” 

_ Ifa deflowered woman’s permission is sought, her consent is to be 
Ga ee an express statement, due to the words of the Prophet 
Sti and grant him peace), “The deflowered woman is to z 
kāri tāls e reason is that speaking out is not deemed a defect wi 
sequently ne and there is less shyness in her due to her experience. Con- 

there is nothing to prevent an express statement in her case. If 


5N : 
either th z 
é . 
The marsh wali nor his messenger. 
mh, , ver of persons—two. 


at | 

"wo dice are precedents for this disagreement between Abū Hanifah and his 
0 Ae bless them) with respect to the reports of the fudūlī. Among these 
"his gha an agent, the termination of partnership and so on. i = 
"om Abū Hur, this version, but the meaning has preceded in previous traditions 


“rayrah (God be pleased with him). Al-Zayla'ī, vol. 3, 195: 


wa 


494 Al-Hidāyah 


Book VI: MARRIAGE 
her virginity has been lost due to jumping, menstruation, a woun d 
due to increase in age, then, the rule for virgins applies to her, bec $ 
she is a virgin in reality. The physical contact that she will have will b kr 
first contact. It is from this that the words bākūrah (first blossom) ve 
bukrah (early morning) are derived. The reason is that she is shy due 
lack of experience. ‘ 

If it is lost due to zinā, that is, her virginity, then she takes the same 
rule according to Abū Hanifah (God bless him). Abū Yūsuf, Muhammad 
and al-Shāfiī (God bless them) said that her silence is not sufficient 
because she is deflowered in reality and this will be a recurrence of the 
physical contact. It is from this meaning that the words mathwabah (spir- 
itual reward), mathabah (place of repeated return) and tathwib (repeated 
prayer) are derived. According to Abū Hanifah (God bless him), the peo- 
ple know her as a virgin and they will find fault with her for speaking out, 
therefore, it is to be avoided, Accordingly, her silence is sufficient so that 
her interests are not lost. This is distinguished from cases where she has 
had intercourse due to shubhah (mistake) or a vitiated nikah. The reason 
is that the law has publicised it so that the ahkam can apply to her. As for 
zina, it is recommended that it be concealed. If, however, her affair has 
become public, her silence will not be deemed sufficient. 

If the husband says to her, “The report of nikah reached you and 
you remained silent,” and she replies, “I rejected the nikah,” then her 
statement will be given legal precedence (accepted by the judge), Zufar 
(God bless him) said that his statement will be accepted, because silence 
is the primary response and express rejection is accidental. Thus, It 15 
like the case where a khiyār al-shart has been stipulated for a party to 
sale and he claims rejection after the stipulated period is over. We say 
that he is claiming a binding contract (of marriage) and the ownership of 
the benefits, while the woman is denying this. Thus, she is denying like a 
custodian when he claims the return of the deposit, as distinguished from 
the case of khiyar as in that the binding nature of the contract has become 
obvious with the passage of the duration. er Soa 

If the husband adduces evidence about her silence the nikalt is Ti 
lished. The reason is that he has established his claim with proof. 1 
does not possess evidence, then, no oath will be administered to 9e? 


SSS ee I i | hudūd in 
This is a basic rule that has been flouted in the implementation of the ! 
Pakistan. 
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rding to Abū Hanifah (God bless him). This is an 
rains tO oaths ae in six things, and it will be coming 
of Dawah, Goo wi Ne | 
The nikah ofa ied boy wee Kā girl is permitted 
„d away DY the wali irrespective of the girl being a viroj 
+4 red here belongs to the 'asabah.'" Malik (God bless her aes 
with us with respect to the wali other than the father and the rt 
ther, and he also disagrees about the deflowered minor girl. Koa fin J- 
Malik (God bless him), wilayah (authority) over a free woman de i 
upon the need for it, and there is no need here due to the absence of desire 
for sex, except that the wilayah of the father has been established on the 
basis of the text and against analogy (therefore it is affirmed). The grand- 
father does not fall in this category and is not to be linked with the father, 
We would say that it is actually in complete conformity with analogy, 
because nikah involves the securing of interests and these are not usually 
secured completely except between those of equal status. Equality of sta- 
tus, however, cannot be found at all times, therefore, we have affirmed 
wilāyah in the state of minority in order to avoid equality of status. The 
basis for al-Shāfi ī's opinion is that investigation (of these matters) can- 
not be completed through delegation to persons other than the father 
et. s ponher due to the lack of affection in the distant relation- 
re m mar persons. It is for this reason that such other person is 
ien na to undertake transactions in the wealth of the minor, even 
imbina may over wealth is less important, therefore, it is better to 
tain thie sis dis Over the person, which is more important. We main- 
he fates iezi x ationship leads to proper investigation as in the case of 
ered by us the epr andfather. The deficiency that remains has been cov- 
transactions rough the denial of binding wilāyah," as distinguished from 
error Cannot $ wealth, because these are undertaken repeatedly and an 
cal for wealth Kaa therefore, only binding wilāyah will be benef- 
Not established vi the case of parties to the contract, binding wilayah is 
Inthe cag va to deficient affection. | 
4sOninE th a the second issue, his (al-Shāfi'T's) opinion is based on še 
Pinion is Oss of virginity becomes a cause of forming an informe 
< to the gaining of experience, therefore, we have rested the 


issue that per- 
up in the Book 


gcco 


if they arè mar- 


via the Order z | 
Asi is ca Prescribed for the ‘asabat in the case of inheritance. 
Se, the minors will have khiyar al-bulugh. 
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rule on experience for ease. We rely on what we stated with res ē 

the realisation of need and the availability of affection. Further, then 3 
no experience that can give rise to an informed opinion without Sticky 
panying sexual desire, accordingly the rule will revolve around Minori , 
Thereafter, what supports our reasoning is the preceding saying of the 
Prophet (God bless him and grant him peace), “Nikah is delegated to the 
‘asabat,”"* which gives no detail. The order in the case of ‘asabat (male 
relatives on the father’s side) with respect to nikah is the same as that of 
residuaries in inheritance with the more distant being excluded by the 
nearer. 


He said: If they are married away by the father or the grandfather, 
that is, the minor boy and the minor girl, they have no option, after 
they attain puberty. The reason is that these two (relatives) possess an 
informed opinion and abundant affection, therefore, the contract will 
become binding if it is concluded by them. It is just as if it was concluded 
with their consent after they had attained puberty. 


If they are married away by someone other than the father and the 
grandfather, then, each one of them will have the option upon attaining 
puberty;” if they like they can maintain the contract and if they like they 
can revoke it. This is the view according to Aba Hanifah and Muhammad 
(God bless them). Abu Yusuf (God bless him) said that they have no 
option on the analogy of the father and the grandfather. The two jurists 
argue that the relationship of the brother is deficient and the deficiency Is 
felt due to the lack of affection that may lead to a disturbance in the objec- 
tives of the contract, however, recovery is possible through the option of 
discretion.“ The unrestricted application of the reasoning about as 
other than the father and grandfather applies to the mother as well as ca 
qadi which is a sound narration, due to the lack of an informed opi! 
in one of them and the deficiency of affection in the other. 


The text in al-Zayla'ī is missing for this tradition. Al-Zayla‘i, vol. 3, 195: eke by 
tion has been quoted by Imam al-Sarakhsi (God bless him). It has not been T rious! 
any of the sound compilations. The Imams of the four schools of law piave = iali (God 
accepted this tradition. It is, however, reported as mawgūf and ma DR 
be pleased with him). See al-‘Ayni, vol. 5, 93. 

That is, khiyār al-bulūgh. Shs shd) 15 

“4 Idrak, the same thing 2 bulūgh, according to some, however, discretion (7 
an additional condition for purposes of wealth at least. 


Mah Of Mu “ination and analysis that is not possible here. Those who talk 
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He said: A ee decree is stipulated in this case. 
the option O manumission. In this case revocation ; 
res that is not apparent (is concealed), and the huey . 4 a Npelng 
af disaffection (among the spouses). It is for this reason that the opti a 
ven to the male as well as the female. As the exercise of this o bere i 
be binding upon the other spouse, there is a need for a itdicial de Yi 
The option of manumission is for repelling manifest injury, which sth, 
continuance of ownership over her. It is for this reason that the option h ; 
been granted to the female alone, It is the repelling of manifest injury snd 
repelling such an injury does not require a judicial decision. | 
Thereafter, if the minor girl attains puberty, and she has come to 
know about the nikah, but she remains silent, it will be treated as con- 
sent. If she has not come to know about the nikah, she has the option 
until she does and then falls silent. It is the knowledge of nikah itself 
that is stipulated, because she is unable to act without such knowledge, 
As the wali alone possesses this knowledge, she possesses the excuse of 
ignorance. Knowledge about the option is not stipulated, because she is 
free to gain knowledge of the ahkam of the shari‘ah. As the dar is the dar 
of knowledge, ignorance does not amount to an excuse.’ This is distin- 
guished from the case of a slave girl set free, because the slave girl had no 
freedom to gain the knowledge of the ahkām,* therefore, she possesses 


the excuse of ignorance about the availability of an option. 

as ies "the option available to a virgin is annulled by her silence, 

Ro en available toa boy is not annulled, unless he says, “I con- 

latter rul č does something that conveys the meaning of consent, the 

ith hes € applies to a girl as well if her husband has had intercourse 

ation at oe to her puberty. These situations are analogous to the situ- 

Th = ime of the conclusion of the nikāk contract. 

end fii bebe of puberty for the virgin girl does not extend up to the 

Sion in bu Session, but it is not annulled by moving away from the ses- 
€ case of the deflowered girl and a boy. The reason is that this 


It is distinguished 


15] ; 
mother cane no excuse even in a layman, is a basic rule in secular law as well. Here 
“This ig : cation of the dar emerges: dar of knowledge and dar of ignorance. 
very interesting Passage. Liability for knowing the law has been ee 
alle, ne who is not free can use the lack of freedom as a defence. The si a 
A Specially itOrities in non-Muslim countries may find this passage 10 be interest 
Y tn the context of the dar of knowledge and the dar of ignorance. 
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option is not established through an act of the spouse, but is due toa sus- 
picion of disaffection between the spouses, thus, it is annulled through 
consent, however, the consent of a virgin girl is her silence, This js dis- 
tinguished from the option of manumission, because this is established 
through the act of the master; namely, manumission. Accordingly, the 
session is taken into account for it, as is the case with the woman granted 


the choice (of divorce). 


Thereafter, separation resulting from the exercise of the option of 
puberty is not divorce, because the option can be exercised by the female 
as well when the right of talāg has not been granted to her. Likewise, 
due ‘to the exercise of the option of manumission, on the basis of our 
explanation. This is different from the case of the woman granted the 
choice of repudiating marriage, as in that case it is the husband who has 
made her own this right, and it is he who owns the right of divorce. 


If either one of them dies prior to puberty, the other inherits from 
him or her. Likewise, if one dies after puberty, but prior to separation, 
because the contract in its essence is valid and ownership is established 
through it, but it has come to an end with death. This 1s distinguished 
from the act of an unauthorised agent (fudūlī) (conveying the informa- 
tion), when one of the spouses dies prior to ratification as in such a case 
the contract is suspended (becomes mawgūf), but in the present case it 
stands executed and the rights are established through such contract. 


He said: There is no wilāyak for the slave, for the minor or for the 


insane. The reason is that they have no wilāyah over their own per- 
sons, thus, it is apparent that it should not be established over another: 
There is also no wilayah for the kafir (unbeliever) over a Muslim, due 


to the words of the Exalted, “And never will God grant to the unbelievers 


authority over the believers.” It is for this reason that the testimony 
d they do not inher! 


an unbeliever regarding a believer is inadmissible an 

from each other. As for the unbeliever, his wilayah for purpose of a 
tiage is established over his unbelieving child, due to the words 0 dā 
Exalted, “The unbelievers are protectors, one of another: unless you 
this, (protect each other), there would be tumult and oppression on earth 


7Quran 4:141 
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, mischief?” It is for this reason that the testimony ofan unbe 
an unbe- 


ea i i 
and gf issible against an unbeliever and they can inherit from each 
tadi eac 


jjever iS 4 


other- + t . 
Close relatives other than the ‘asabat do have wilayah of marriage 


according to Aba Hanifah (God bless him). This means in the absence 
of the ‘asabat, and the rule is based upon istihsān. Muhammad (God 
bless him) said that it is not established. His opinion is based on ģiyās 
analogy)» and it is also the opinion of Abū Hanīfah (God bless him) in 
one narration. The opinion of Abu Yusuf (God bless him) varies on this 
issue, but the best known view is that his opinion is the same as that 
of Muhammad (God bless him). The two jurists rely on what we have 
related.” Further, wilayah is established for protection by the close rela- 
tives against associating someone with her who does not have the same 
status, and such protection is provided by the 'asabāt. According to Abū 
Hanifah (God bless him), this type of wilayah is for the formation of 
an informed opinion on the basis of affection, and such an opinion is 
formed by delegation to one who is singled out as a close relative, which 
is something that gives rise to affection. 

Awoman who has no wali, that is, from among the ‘asabah out of the 
relatives, then it is valid if her mawla, who emancipated her, gives her 
away In marriage, 
ieee we no awliyā', the wilayah belongs to the imam and the 
eR i e he words of the Prophet (God bless him and grant him 

tā 5 e sultān is the wali of one who does not have a walī.”** 
nae A walīis absent without possibility of contact, it is permit- 
(Godbles, aa removed from him to undertake the marriage. Zufar 
closest relative said that this is not permitted, because the wilayah of the 
tight for the ci still in force. The reason is that it was established as his 
to hie et arts: of the relationship, and it cannot be annulled due 
where he is t ccor dingly, if he gives her away in marriage at the place 
in telationshi * Permitted, but the wilayah cannot pass to one removed 

P when his wilayah is continuing. We maintain that this 


auran 8:73 
Y this h tangs 
PPL h R Nikāh is delegated to the ‘asabat.” 
that by} e means the Khalifah and by the hakim he means 


I hāki 
"is logs = means the gādī. 
(Go y Abū Dawad, al-Tirmidhi and [bn Majah as well as others from 


€ Pleased with her). Al-Zayla'ī, vol. 3, 195. 


his deputy. It is also 


wilayah is one of the informed opinion,” and delegation to One fro 

whose opinion one cannot benefit does not lead to an informed ipini 
Thus, we delegate the matter to one more distant than him. This va 
son has a higher priority than the sultān, and the situation is l 
the one where the closest wali has died. If he gives her away in marriage 
at the place where he is, it is disallowed. After conceding this, we wil] 
say that the distant wali is distant in relationship but closer for makin 

the arrangement, while the closer wali possesses the opposite, thus, they 
descend into the same position and become equivalent walis. Thus, who- 
ever undertakes the contract, it will be executed and will not be rejected, 

Absence without a possibility of contact occurs where the walīis ing 
land that cannot be reached more than once by the caravans in one year, 
This is what al-Oudūrī has preferred. It is said that this is the minimum 
for a journey, because the maximum has no limit, and this has been pre- 
ferred by later jurists. It is also said that such absence occurs when he is in 
a situation that a proposal of equal status will be lost while attempting to 
secure his opinion. This view is the closest to figh, because maintaining 
his wilayah does not lead to the securing of interests. 

If in the case of an insane woman the wilayah is contested between 
her father and her son, then the wali for arranging her nikah is her 
son, according to Abū Hanifah and Abū Yusuf (God bless them). 
Muhammad (God bless him) said that it is her father, because he pos- 
sesses greater affection for her than her son. The two jurists EX 
that the son has precedence among residuaries (excludes the arts n 
this wilayah is based on ‘asabiyyah, while abundance of eet a yu 
to be considered, as it is not so in the case of the maternal grandta 
comparison with some of the residuaries. God knows best. 


Similar to 


55.1. KAFĀ AH (EQUALITY OF STATUS) 


s him 
Kafa’ah in nikah is legally acknowledged. The een beste it 
and grant him peace) said, “Beware! Women are to ho ee 
marriage only by the awliya’, and they are to be Bee pees 
of equal status.” The reason is that the interests a gee ny 
ally best secured among those of a similar status. The M 

n 
::This means that such a wali has a personal stake in the welfare of the ward, a 


is based on his natural interest and affection for her. me Aizen? 


ol. 3 196. 
2[t is recorded by al-Dār'gutnī and al-Bayhagī in their 
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of nobility will refuse to cohabit with a ma 
ality of status must be taken into account 
g status on the woman's side, because it 
habitation, therefore, he will not be o 


woman 
fore, equi 
considerin 
setting UP C? 
Jow origin. | 

ifa woman arranges her own Marriage with someo 
tus, the awliya’ have the right to seek separation b 
order to repel the criticism that will be levelled agains 
forming their duty). 

Thereafter, equality of status is taken into account with respect to 
lineage, 45 honour is linked to it. Thus, some Quraysh are equal in status 
to Quraysh, while Arabs are equal in status to the Arabs. The source for 
this is the saying of the Prophet (God bless him and grant him peace), 
“The Quraysh are equal in status sub-tribe by sub-tribe, the Arabs are 
equal in status tribe by tribe, and the clients are equal in status man for 
man”* There is no preference of status within the Quraysh on the basis 
of what we have related. The same has been narrated from Muhammad 
(God bless him) unless the lineage is very well known like the families 
of the Caliphs. It appears that he said this out of respect for the families 
of the Caliphs and for keeping the fitnah subdued. The Banū Bahilah are 


not equal in status to the Arabs in general, because they are well known 
for their low origin. 


As for the clients, if both father and grandfather or those above them 
were Muslims then such clients are equal in status to each other, that is, 
those whose forefathers were Muslim. As for a person who converts to 
islam by himself, or if he has a father who is a Muslim, he is not equal in 
status to one who had a Muslim father and grandfather, because lineage 
completed with the father and the grandfather. As for Abū Yūsuf (God 
bless him), he linked the person with a Muslim father with one who has 
4 Muslim father as well as grandfather, as is his view in the case of ta'rif 

identifying a person with his father’s name). 

i i Pērson who converts to Islam is not equal in status to one who 7 
dēlim father (though not a Muslim grandfather). The cats is Kr 

a "ur among the clients is on the basis of Islam. All that we have : 
et Islam applies to freedom as well, because slavery carries the mar 


m Of base Origin, there- 
- This Is different from 
15 the husband who is 
ffended by a woman of 


ne of a lower sta. 
etween the two, in 
t them (for not per- 


At; 
15 recorded by al-Hākim. Al-Zayla'i, vol. 3, 198. 
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of unbelief and bears the meaning of humility. Accordingly it has to be 
taken into account for the rule of equality of status, 


He said: Equality of status is also taken into account for Purposes 
of commitment to Din, that is, dtyanah (moral uprightness and fear of 
God). This is the opinion of Abu Hanifah and Abū Yūsuf (God bless 
them), and it is the sound view, because it is the highest form of honour 
A woman is looked down upon more due to the fisq (disobedience) of 
her husband than she is due to his low origin. Muhammad (God bless 
him) said that it 1s not to be taken into account as it pertains to affairs 
of the hereafter, therefore, the rules of the temporal world are not to be 
based upon it, unless he is slapped around, made fun of, or goes out to 
the market in a state of drunkenness or the children make fun of him, as 
in this case he is despised. 

He said: It is taken into account with respect to wealth, and that 
means that he should own the mahr and maintenance. This is what has 
been acknowledged in the Zahir al-Riwayah. Thus, if he does not own 
these two things or one of them, he is not equal in status, because mahr is 
the counter value of access to physical contact, therefore, it must be paid. 
Maintenance is the basis for establishing married life and continuing it. 
The meaning of mahr is what is to be paid promptly, as what is beyond 
that is deemed deferred in practice. It is narrated from Abi Yusuf (God 
bless him) that he took into account the ability to provide maintenance, 
but not mahr, because in the case of dower ease is practised and a man 1$ 
considered able to provide it due to the financial ease of his father. As for 
equality of status in the possession of abundant wealth, it is to be <i 
sidered according to the opinion of Abū Hanifah and Muhammad (Go 
bless them). Thus, a woman having abundant wealth cannot have sī 
egual a man who is merely able to provide mahr and maintenance. e 

i i is of wealth and are looked 
reason is that people take pride on the basis 0 a 
down upon on the basis of poverty. Abt Yusuf (God bless him) sal ait 
it is not to be taken into account, because there is no permanence 1H 
wealth comes in the morning and departs by evening.” = ši 

Equality of status is to be given consideration in the case of skills 
is i i ding to Abū Yisuf and Muhamm 
craftsmanship. This is the view according 


This appears to be true. 


But do people really believe in this and act accordingly? 
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od bless them). From Abu Hanīfah (God bless him) there ar 
(Ge ag on the issue. According to Abū Yūsuf (God bi Me him) 
ratio dered unless these are the lower profess + 


onsi ions like th 
to be x - la ‘ Ose of 
cuppen weaver and the tanner. The basis for giving consideration to rs 


ead i he people take pride in the nobili 
fessions IS that t € nobility of the = 
dj and are looked down upon due to the lower types of aa 
The basis for the other view is that having a profession is not binding and 
itis possible to move from a lower to a higher type of pr ofession, 


He said: If a woman is married and the dower received is less than 
what was reasonably due to her (on account of her status), then the 
awliya’ have a right to object to her marriage, according to Abū Hanīfah 
(God bless him), until the dower is made up or the two spouses are sep- 
arated. The two jurists said that the awliya’ do not have this right. The 
issue as stated is Valid according to the view of Muhammad (God bless 
him) where he withdrew his opinion in the case of nikah without the 
permission of the wall. The issue as stated is sound, and is testimony to 
the retraction of the opinion. The two jurists argue that what is in excess 
of ten (dirhams) is her right, however, a person who forgoes his right is 
not criticised like one who does so after the mahr is named. According to 
Abū Hanifah (God bless him), the awliyā' take pride in receiving a higher 
mahr and are criticised when it is deficient, thus, it is like equality of sta- 
tus. This is different from relinquishment after it has been named as in 
that case there will be no criticism. 


two nar- 
it ig not 


PW ic! per gives away his minor daughter in marriage and causes a 
Lf IK in A mahr, or he arranges his son’s marriage and pays more 
ilies sos it is valid in both cases. This is not permitted to anyone 
mita: = ather and the grandfather. This is the position according 
or E i ah (God bless him). The two jurists said that such decrease 
overlook TI ap per mitted, except by an amount that people tend to 
according t Ars, of their statement is that the contract is not valid 
curing ti the two jurists. The basis is that wilayah is qualified with the 
5Yoid, The Aa and when such interests are not secured the contract 
Ower is hen on is that decreasing it to an amount less than reasonable 
m change) e securing of interests, as in the case of bay‘ (trade by way 
Owns this rio thus, no one other than the two (father and grandfather) 
"evolves ee Accor ding to Abū Hanifah (God bless him), the hukm 
ld) and tājā tē dalil evidence of serving of interests (welfare of the 
at is found in the closest relationship. In nikah, there are 


504 eas Boox VI: MARRIAGE 


objectives that are built upon (the lessening of) mahr. As for the financial 
aspect, it is the objective in a financial transaction. The dalil (of welfare) 
however, has been deemed absent in the case of persons other than the 
two. 

[f a person gives away in marriage his minor daughter to a slave or 
marries his minor son to a slave girl, it is permitted. He (the Author— 
God be pleased with him) said that this too is the view of Abū Hanīfah 
(God bless him), on the basis that avoidance of equality of status is for an 
interest that is much higher than it. The two jurists maintain that there 
is manifest injury in this and, therefore, it is not permitted. God knows 


best. 


1 


se 


55.2 AGENCY (WAKALAH) IN NIKAH AND OTHER MATTERS 


It is permitted to the paternal uncle’s son to give his uncle’s daughter 
in marriage to himself. Zufar (God bless him) said that it is not permit- 
ted. If a woman grants permission to a man to marry her to himself, 
and if he concludes the contract in the presence of two witnesses, then, 
this is permitted. Zufar and al-Shāfi'ī (God bless them) said that it is not 
permitted, They believe that a person cannot at the same time be one 
who transfers property from one end and acquires it from the other, as 
in the case of bay‘, Al-Shafi'l, however, permits this in the case of the walt 
when there is a necessity to do so, because no one else can undertake this 
for him, but there is no such necessity in the case of the agent (wakil) 
We maintain that an agent in nikah is one communicating and medi: 
ating. What is negated here is the performance of the contract and not 
conveying the consent. In the case of nikah, the hugūg (rights of perfor: 
mance of the contract) do not belong to the agent as distinguished ee 
bay‘ (trade) where there is a direct participant so that the rights of TA 
formance belong to him.” As he assumes authority for both ses 
statement “I have married” will include the statements from both sia 
therefore, there is no need of acceptance (gabūl). emis 
He said: The marriage of a male and female slave without the a fthe 

sion of their master is suspended subject to ratification (maw4 üf) 
ns distin” 


"The contract of agency (wakalah) in the case of commercial transactio contract 
guishes between the hukm (legal effects) of the contract and the hugūg 0" ing tha! 
The hugig belong to the agent and the hukm to the principal. The Author is 54) 
this distinction is not made by the contract of agency in the case of nikāh. 
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master ratifies it, the marriage is permitted, b 


. . « . ut if he T 
riage becomes void, Likewise, if a man gives away a oa, ap the mar- 
9 3 in 
without her consent or a man without his consent, This ic ots ma 
OUT view, 


Each form of the contract concluded by the fudūlī EÝ 

when there is a counter-value permitting accep aiee sell i agent), 
as suspended (mawgūf) subject to ratification, Al- Shafi ent ne 
said that all the transactions of the unauthorised agent (fudūlī) css him) 
because the contract is concluded for giving rise to its legal e foe «im 
fudūlī does not possess the power to establish the legal effects kā C 
his action is superfluous. We maintain that the rukp (essential FAA 
of the transaction has been issued by one who has legal capacity and cs 
is associated with the subject-matter. As the conclusion of the ants 
causes no harm, it is concluded as mawgūf so that if there is a securable 
interest in it, the contract may be executed. The legal effects (hukm) of 
the contract can be delayed till after the conclusion of the contract. 


If a person says, “Bear witness that I have wed such and such 
woman, and when the report of this reaches her she ratifies it, the con- 
tract is void. If another person says, “Bear witness that I have wed such 
and such woman to him,” and when the report reaches her she ratifies 
it, the contract is valid. The same rule applies if it is a woman who says 
p this with respect to a man. This is so according to Abū Hanifah and 
; i (God bless them). Abū Yusuf (God bless him) says that if 
tāss an marries herself to a person who is absent and he ratifies it on 
hn tikās reaching him, the contract is valid. The net result of this is 

ree ahs cannot act as an unauthorised agent from both sides or a 
jurists krasi one side and a principal from the other, according to the two 
vlace : + Abū Yūsuf (God bless him) disagreeing. If a contract takes 
mitted on i two fudūlīs or between one fudili and a principal, it is per- 
Were order 3 basis of consensus (ijmā'). He (Abū Yusuf) argues that ifhe 

sī z to do so from both sides, the contract would be valid, thus, 
orm the ¢ Sasa fi udūlī from both sides, the contract is suspended. In this 
D return u ee is similar to khul‘ and divorce as well as manumission 
Or wealth,* The two jurists argue that what is present here 's 
€ contract and this is the half of the one present, while one- 
"Now a part of the contract cannot be suspended till after 


riage 


a 
ln all th 
C dali t of 
theta "hese cases, the sighah expressed from one side i5 valid. Examine the res 
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the session of the contract as.in the case of bay’, as distinguished fr 

person receiving an order from both sides as his statement is tet Ss 
to the twa parties to the contract. What takes place between fudūlīs a 
two sides is a complete contract and so also khul“ and its sister sane 
it is a unilateral oath (promise) on his part that is binding, therefore rs 
transaction is complete with it. a 

If a man orders another that he should wed him to a woman and 
he marries him to two women through a single contract, marriage with 
none of the two is binding on him. The reason is that there is no basis 
for the execution of the contract of both together due to violation of the 
order, nor is there a basis for execution of the contract of either with- 
out one of them being ascertained (as the wife) due to the absence of a 
priority between the two, thus, what is ascertained is separation. 

If a ruler orders a person that he should marry him to a woman and 
he does so with a slave girl belonging to another, the contract is valid, 
according to Abū Hanifah (God bless him) on the basis of the unqualified 
command and the absence of a suspicion of vested interest. Abū Yūsuf 
and Muhammad (God bless them) said that it is not permitted unless 
he weds him to a woman of egual status. The reason is that the absolute 
command is diverted towards what is reasonable in practice mf eks 
marriage with one of equal status. We would say that +6 18 oa uakfying 
or it is one that pertains to practice, gr it F mai T Āā Ki 3 vāks 
factor. It is mentioned in the topic ot Wat © n irot We 
ment of equal status here is based upon istihsan in p! pine 
two jurists, because no one is completely ay seal with on 

here help is sought it is usually "O 
of spouse, thus, w 


of equal status. God knows best. 


ded both with freewomen and slaves. 


29That is, marriages are conclu 


Chapter 56 
Mahr (Dower) 


The contract of nikāh is valid even if no mahr is named in it! The reason 
is that nikāh is a contract of joining and union in its literal meaning and 
is, therefore, complete with two spouses. Thereafter, mahr is obligatory 
(wājib) according to the shart ah? as an expression of the sanctity of the 
subject-matter. Consequently, there is no need of mentioning it for the 
validity of the nikāh. The same rule applies? if a man marries the woman 
with the stipulation that there is no mahr for her. This is based on our 
explanation. Malik (God bless him) disagrees with this. 

The minimum mahr is ten dirhams. Al-Shāfi ī (God bless him) said 
that an amount that can lawfully be a price in bay“ can lawfully be the 
mahr for the woman. The reason is that it is her right and it is she who 
a ee its amount,’ We rely on the saying of the Prophet (God 
The; im and grant him peace), “There is no mahr that is less than ten”* 
Ss ane is that it is the right of the shari‘ah’ as an obligation and as 

Pression of the sanctity of the subject-matter, therefore, it has to 


on atis, itis not like other commutative or synallagmatic contracts where a counter- 
raj 19 be paid from both sides. : 

iCéording to quoting other jurists, says that there are seven names for mahr (nine 
šūdāg, the s some) - In the Qur’an, however, there are four names for it. The cine 
fifth is ee, 1s nahlah (4:4), the third is ‘ajr (4:25), the fourth is faridah (2:237), the 

‘That a ar aditioh), the sixth is ‘aligah, and the seventh is gr. Al-‘Ayni, vol. 5, 30. 

nee € contract of nikah is considered valid. 

‘In Other nt that can be the subject-matter of a gift accord 
"This is words, whatever amount is acceptable to the brid 
tradition, SS + tradition that has preceded in the case : 

i D ls considered da'īf. Al-Zayla'ī, vol. 3, 199,190. 
but is be 1s, Kīza the right Sa, ii 5 at ped BY al-Shāfi (God bless hun), 


t ~ VE | | | 
Of the sharī'ah in order to maintain the sanctity of the contract 


V 


ing to Ibn Hazm. 
e is valid as dower, 
f equality of status- The 
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„mount that has significance, and such an amoun 
dirhams reasoning from the scale KEHNA sar aa pae] 
if an amount less than ten is named’ then she ts entitled to ten, i 
sur view. Zufar (God bless him) said that she is entitled to reasonable 
nahr (for a woman of her status), because naming an amount that is not 
suitable as mahr is the same as not mentioning It. We Maintain that the 
error in such naming pertains to the right of the sharī'ah and the shari'ah 
has required it to be ten. As for her own right, she ša already agreed 
to what is less than ten so she agrees to ten as well.” Not naming the 
mahr is not a factor to be considered here, because she may agree to the 
passing of ownership without a counter-value sometimes out of respect, 
while at other times she may not give her consent for an amount that is 
substantial. If he divorces her prior to the consummation of marriage, the 
payment of five? becomes obligatory according to our three jurists (God 
bless them), while according to Zufar (God bless him), the payment of 
mut'ah becomes obligatory just like the case where he did not mention 
an amount. | 
A person who names a mahr of ten or more dirhams, is under an 
obligation to pay what he mentioned if he consummates the sentra 
or dies (leaving her behind). The reason is that with consummation ~ 
delivery of the counter-value is established and it 15 for this me r 
counter-value was affirmed. With death the contract is terminate X 
reaching its end. A thing is established and affirmed by its terminati 
with all its accompanying obligations. l oclusion 
If he divorces her prior to having intercourse with her or $ st) 
with her, she is entitled to one-half of the named mahr, due to F: vē er 
of the Exalted, "And if you divorce them before consummation: od | 
the fixation of a dower for them, then half of the dower (is due to EA 
unless they remit it or (the man’s half) is remitted by him it eee to 
is the marriage tie; and the remission (of the man’s half) is the pi os 
righteousness, And do not forget liberality between yourselves ting The 
sees well all that you do.” The analogies in this case are on choice: 
ragi has extinguished the ownership for himself of a x «herefOrē 
ject-matter has been returned to the woman as a W 


ith ae „ndan „ddition® 
Lāfter the right of the shari'ah is met, she can dem 
Pa her own right, 


þe fixed at an t 1s ten 
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re governing source here is the text. The conditio 
t aop jè stipulated, as seclusion is like intercour 
R elaborate, God, the Exalted, willing. 
S 
if he marries her and does not name a mahr for her or 
n the condition that there is no mahr for her, 
0 


that is reasonable (for a woman of her status) 


1 | if he consummates the 
marriage or dies. Al-Shafi'l (God bless him) said that in case of death" 


nothing is obligatory, while most of the Shāfiī jurists maintain that itis 
obligatory in the case of intercourse. He ( al-Shafi') maintains that mahr 
purely her right,” thus, if she is able to negate it at the beginning of 
the contract she can negate it at its end, We maintain that mahr is an 
obligation as the right of the sharī ak, as has preceded. Mahr becomes her 
right in the case of subsistence of the contract and in such a case she can 
relinquish it and not negate it. 

If he divorces her prior to consummation, she is entitled to mut'ah, 
due to the words of the Exalted, “There is no blame on you if you divorce 
women before consummation or the fixation of their dower; but bestow 
on them (a suitable gift), the wealthy according to his means, and the 
poor according to his means; a gift of a reasonable amount is due from 
those who wish to do the right thing” Thereafter, this mut'ah is obliga- 


tory relying upon the command,’ and on this point there is disagreement 
with Malik (God bless him). 

Mut'ah is three dresses (that is, three parts of a dress) according to 
the apparel of a woman of her status. These are the shirt, head covering 
and the loin cloth. This estimate is reported from ‘A’ishah and Ibn ‘Abbas 
(God be pleased with them). His statement that it is “of a woman of her 
atus” is an indication that it is her situation that is to be taken into 
account. This is the opinion of al-Karkhi (God bless him) on obligatory 
Mut ah as a substitute for reasonable mahr. The correct view is that acting 
“pon the text, it is the husband’s situation that is to be considered, and 


n that it be Prior to 
se In Our view, as we 


! he marries her 
she is entitled to dower 


"p ‘ 
rio . 
u- T to consummation. 


€ distinction between what is her right and what is the right of the sharī ah, 


accord) 
so, 8 to the Hanafi jurists, has preceded. 
i4 ur ån 2:236 


iii: i | ENR. ; indicates other- 
mmand gives rise to an obligation, unless another evidence indica 


“Itis -Zayla'i, 
vol.3, 27, "ded by al-Bayhaqi from Ibn ‘Abbas (God be pleased with both). Al-Zay 
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the text is, “The wealthy according to his means” Thereafter, it is not to 
be in excess of one-half of the mahr that is reasonable for her, and it is 
not to be less than five dirhams, This is known through Kitab al-Asl, 


If he marries her without naming a mahr, but thereafter they agree 
about naming it, then, she is entitled to it if he consummates the mar. 
riage with her or dies. If he divorces her prior to consummation, she is 
entitled to mut'ah. According to the earlier view of Abū Yūsuf (God bless 
him), she is entitled to one-half of the sum named. This is also al-Shāft'ī's 
view, The reason is that it is the amount due, therefore, it is to be halved 
on account of the text. We rely on the reasoning that this wājib has been 
ascertained after the contract, which is reasonable dower and that cannot 
be halved, Likewise whatever has acquired the same position. The mean- 
ing of the text that they recite is the obligation arising from the contract, 
because that is the obligation that is well known, 


He said: If he increases for her the amount of the mahr after the 
conclusion of the contract, he is bound to pay the excess, Zufar (God 
bless him) disagrees with this. We shall discuss this under the topic of 
the increase in price and the priced commodity, God willing. When the 
increase is valid, it lapses with divorce prior to consummation. Accord- 
ing to the first opinion of Abū Yūsuf (God bless him) it is to be halved 
with the original amount. The reason is that in their view halving is spe- 
cific to the obligation arising out of the contract, but in his view the 
obligation arising later is similar to the obligation of the contract, as has 
already preceded. 


If she reduces for him the amount of mahr, it is valid. The reason is 
that mahr represents the subsistence of her right and a reduction in It 15 
compatible with it while it subsists.” 


If a person is secluded with his wife, and there is no obstacle in the 
way of intercourse, but thereafter he divorces her, she is entitled to the 
complete mahr. Al-Shafi'l (God bless him) said that she is entitled to 
one-half of the mahr, because the subject-matter of the contract becomes 
payable due to intercourse, thus, full mahr does not accrue without it. 
We maintain that she has submitted the counter-value by removing all 





Qur'an 2:236 
5 That is, she is relinquishing part of the amount that became due as the right of the 
Shari'ah, 


Al-Hidāyah 


and that is all she could do. Consequently, her right in the 


les 
obstac alue is established on the analogy of bay‘ (exchange), 


counter-v da 
Seclusion is proper (valid) if either one of them is ill, fast 
Ramadān, or is in the state of ihram due to the obligatory or supereroga- 
ory ha jjor due to umrah, or the woman 1s in her menstrual period, so 
that if he divorces her she is entitled to one-half of the mahr, The reason is 
shat all these things are obstacles, As for illness, the meaning is an illness 
that prevents intercourse and with this is linked injury through it, It is 
said that the illness of the male does not exclude contraction of the organ 
and being listless, whereas the above detail is about her illness. The fast- 
ing of Ramadan includes what is binding due to gadā” and kaffarah, while 
ihram includes what will lead to dam, the vitiation of rites and gadā” due 
to intercourse. Menstruation is an obstacle by nature as well as the law. 


ing during 


If one of them is fasting voluntarily, then she is entitled to the whole 
mahr. The reason is that it is permitted that it be broken without an 
excuse, according to the narration of al-Muntagā. This view about mahr 
is sound. The fast of gadā” and nadhr (vow) is like a voluntary fast, 
according to one narration, because there is no expiation in it. Salat has 
the same statis as sawm with the fard of one being like the fard of the 
other and nafl like the nafl. | 


| [fa man with amputated genitals is secluded with his wife and then 
divorces her, she is entitled to full mahr according to Aba Hanifah (God 
es him) . The two jurists say that he is liable for one-half mahr, because 
lore is more severe than that of the sick person. This is distin- 
is ikri the case of the ‘innin (impotent person), because the rule 
(God Sea ie the soundness of the organ. According to Abu Hanifah 
Sakae uim), what is due from her is submission in favour of the one 
m it is due, and this she has brought about.” 


He said: ve 
all Gani She is liable for undergoing the waiting period (‘iddah) in 
ues, by way of precaution based upon istihsan due to the pos- 


sibili | 
'y of the womb being occupied. As ‘iddah is the right of the shar‘ and 


14 
That j 
VALKA 0” rita” Of possession. 
teak the fast w; "Shahīd's book. According to other narrations, it is not permitted to 
to ` t without an ex 
at is, sh cuse. 


Fight that js bes kr, completed her part of the contract and is not to be deprived of her 
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the child,” therefore, the claim (of no intercourse) is not to be taken as 
true for negating the right of the third party (the child). This is distin. 
guished from mahr, as that is wealth and does not require precaution for 
its imposition, Al-Oudūrī (God bless him) has mentioned in his com- 
mentary” that the obstacle, where it is legal,” gives rise to ‘iddah due 
to the existence of the ability to undertake sex in reality, and where it is 
actual like minority and illness, it does not give rise to ‘iddah due to the 
absence of actual ability of undertaking intercourse. 


He said: Mut'ah is recommended for each divorced woman except for 
one, and she is the one whom the husband has divorced prior to inter- 
course when he had named a mahr for her. Al-Shāfi ī (God bless him) 
said that it is obligatory™ for all divorced women, except for this woman 
(excluded). The reason is that mut'ah is obligatory to establish goodwill 
on the part of the husband, because he has cast her into the brutality 
of separation, except that in this particular case there is one-half of the 
mahr in the nature of mut'ah. The reason is that divorce is revocation in 
this situation, and mut'ah cannot recur. Our reasoning is that mut'ah is 
a substitute for mahr that is reasonable in the case of a woman who has 
been divorced prior to intercourse without naming the mahr, as 11 this 
case reasonable mahr is extinguished and mut'ah is made obligatory. As it 
is the contract that gives rise to compensation, therefore, it 1s treated asa 
substitute. A substitute cannot be combined with the original im pers 
nor even be a part of it, thus, mut'ah cannot be imposed along ied 

part of the mahr. Further, he has not committed an offence in ees 
her to this ordeal, therefore, a penalty cannot be associated with his act 
Accordingly, mut'ah belongs to the category of equity. = 
If a man gives away his daughter in marriage to another on ig 
dition that the other wed his daughter or his sister to him so Phas 
contract be a counter-value (compensation) for the other contracts = 
the two contracts are valid, and each woman married is entitled S ķi 
sonable mahr (according to her status). Al-Shāfi ī (God bless him 





f 
é 4 3 Í welfare ? 
“It is important to note that Islamic law attaches great significance to a birth and 


the child. In this case, the right of the child is being recognized even before he 7 
is being associated with the right of the shari‘ah, that is, it is protected as 
the shari'ah. 


“That is, the commentary he wrote on Mukhtasar al-Karkhi. 
“Like fasting and menstruation. 


“That is, it is obligatory not recommended. 


laim of 
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that the two contracts are void, because he has de 
goods 28 $2 dāg:and the other half as. the bie emed one-half of the 


alt ct-matter of th 
of nikah, but there can be no joint sharing in this relationship ‘he 
, MUS, 


the imposition is void. We maintain that he has named as mahr wh 
is not valid as mahr. Consequently, the contract is valid and r sis 
mahr becomes obligatory. It is as if he had mentioned khamr 7 Bee : 
Further, joint sharing cannot be established without entitlements toltu. 
isation), 

If a freeman marries a woman on the condition that she serve him 
for one year or on the condition of teaching him the Our'ān, then, she is 
entitled to reasonable mahr. Muhammad (God bless him) said that she 
is entitled to the value of one year’s service. If a slave marries a (slaye) 
woman with the permission of her master that he will serve him for a 
year, then, the contract is valid and she is entitled to (the value of) his 
service. Al-Shāfi'ī (God bless him) said that she is entitled to (the value 
of) instruction of the Our'ān and service in both cases. The reason is 
that in his view, where it is valid for something to have compensation, 
contingent upon a condition, it is suitable for being mahr, because it is 
through this that compensation is realised.” It is as if he married her for 
serving another freeman with his consent or upon the condition of the 
husband tending her sheep. Our reasoning is that what is prescribed (in 
tikāj) is seeking them in return for wealth and instruction is not wealth. 
risa all benefits (manāfi') according to our principle. Service by the 
eve ls such seeking through wealth as it includes submission of his body. 
vika < ofthe freeman is not the same. Further, service of the husband 
otu te a freeman 1s not permitted as an entitlement through the aor 

t ram Insofar as there is a reversal of duties as distinguished Fi 
Noni tieši another freeman with his consent as there ts no ea A ; 
slave, bēšān Sek: alsa ctupiniggianen six ene pig his 
Permission ap SINSA his master, that & ia i re of tend- 
ing bees ees his order. It is also distinguished from : al KAIER 

erefore. ecause that amounts to the management © adet 
One 3 there 1s no contradiction. Further, It 15 forbidden ac 
narra : 3a Muhammad ( 
On. Thereafter, according to the opinion of Mut 


bless in 
him » the value of the service becomes obligatory, because the thing 


4 


ri 
ommod; carlier rule jt was stated that anything that can serve 45 à P 
Ity js Valid as mahr. 


ce or 4 priced 
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named is wealth, however, he is unable to deliver it due to conflict 

it is like marrying on the condition of delivering another’s slave % i 
ing to the opinion of Abū Hanifah and Abū Yūsuf (God bless font 
reasonable dower becomes obligatory, because service is not we sā 
there can be no entitlement to it under any circumstances, It Sante 
amounts to naming the mahr in terms of khamr and khinzīr. The Rabi 
that their valuation through the contract is due to necessity. Ifits delivery 
cannot become obligatory through the contract, its value is not riet 
What remains is the original rule and that is the payment of reasonable 
dower, 

He marries her on the condition of paying one thousand, and she 
takes possession of the thousand, but then makes a gift of them to him. 
Thereafter, if he divorces her prior to consummation, he has recourse to 
her for five hundred. The reason is that the substance of what became due 
to him on account of the gift has not reached him, because dirhams and 
dīnārs are not ascertained in contracts and their revocation. The same 
applies if the mahr is stated in cubic measure or weight or something else 
that becomes a liability attached to the dhimmah when it is not ascer- 
tained. 

If she did not take possession of the one thousand until she made a 


gift of them to him, and he then divorces her prior to consummation; 
ything, according to 


none of them is to have recourse to the other for an 
urse to her for one-hal 


all three jurists. On the basis of analogy he has reco 
of the sadaq (dower), and this is the opinion of Z | 
The reason is that he delivered the mahr that belonged to him 
basis of relinguishment. Thus, the woman is not absolved of what Pore 
entitled to due to divorce prior to consummation. The basis for 15%! yi 
is that he has received the very thing to which he was entitled EE 
divorce prior to consummation, and that is the waiving of the liab ee 


one-half of the mahr. The difference of cause is of no consequence 


the objective is achieved.” oy ihe 

0 
If she takes possession of five hundred and then derēt A si aa 
entire one thousand, the amount taken into possession an 


i jvorces 
or she makes a gift of the remaining amount, after which he te) x 
none of them is to have recourse to 


rises 
ū Hanifah (God bless him). The two Ju" 


ufar (God bless him). 
on the 


ing, 
her prior to consummation, 


for anything, according to Ab 


ri ee N a 
25That is, the waiving of liability for one-half. 
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say that he has recourse to her for one-half of what sh 
sion, giving the rule of the whole to the part. The see took into posses. 
a part is a reduction and is linked to the Original mis is that the gift of 
According to Abu Hanifah (God bless him), the Gikt Kps contract, 
has been attained and that is the safety of one-half of K F husband 
4 counter-value. This does not give rise to recourse upon E āg without 
reduction is not to be linked to the contract itself in the ge and a 
Notice that the excess is not linked to the contract so that it is šā es 
Ifshe had made a gift of less than one-half and had taken Posséssion = 
rest, then in his view he would have had recourse to her for the rt r 
one-half, while in their view the amount taken into possession cite 


halved. 
lf he marries her on the condition of giving her goods and she does 


or does not take possession of the goods, but then gifts them to him, after 
which he divorces her prior to the consummation of marriage, he i not 
to have recourse to her for anything. On the basis of analogy, which is the 
basis of Zufar’s cpinion (God bless him), he is to have recourse to her for 
half the value of the goods. The reason is that the obligation is to return 
tika of the corpus of the mahr, as has been established earlier. The 
= À Ree is that his right upon divorce pertains to the securing 
hae eg f of the mahr taken into possession by her, and this one-half 
ints i ed him. Accordingly, she is under no obligation to pay anything 
atrii, si} This is distinguished from the case where the mahr is a debt 
SA and itis also distinguished from the case where she sells the goods 
er husband, in which case the counter-value has reached him. 

ti = Marries her for a mahr consisting of an animal OF for goods 

$5 to the dhimmah as a liability, then the response is the same. 
return TÄS ts that what is taken into possession has been ascertained for 
when ca is is due to the fact that uncertainty in the contract of F 
named. jected to ascertainment is as if it is the amount that has been 


on the condition that 


If f 
, he mar ries her for a mahr of one thousand” r 
n that he will not 


not take her out of the city” or on the conditio 


that she is actually 


This 

itle nae F: that the sum of one thousand is less than the dower too sho 
valid ag 2 di bis imposes the payment of a huge amount airē? 
"hat; C ton, especially when the condition is not jakaa toie Ši 


is, : 
ask her to take up residence outside the city. 


take another wife,™ then, if he abides by the condition she is entitled to 
the sum named. The reason is that the amount is suitable as mahr and 


her consent is complete with respect to it. 

If he marries another woman or takes her out of the city, then, she 
is entitled to reasonable dower (according to her status). The reason is 
that he named things that are beneficial for her. When these are lost, her 
consent becomes non-existent with respect to one thousand, The reason. 
able dower will then be made up as in the case where respect and gifts are 
mentioned with the one thousand. 

If he marries her for a thousand on the condition of keeping her in 
the city and for two thousand if he takes her out of there, then, if he 
keeps her there she is entitled to one thousand and to reasonable dower 
if he takes her out of there, but it is not to exceed two thousand and is 
not to be less than one thousand. This is so according to Aba Hanifah 
(God bless him). The two jurists have said that both conditions are valid, 
so that she will get one thousand if he lets her stay in the city and two 
thousand if he takes her out of the city. Zufar (God bless him) said that 
both conditions are void and the woman is entitled to reasonable dower 
that is not to be less than one thousand and is not to exceed two thousand, 
The basis for this rule pertains to the topic of ijarah (hire) in the context 
of the statement: If you stitch it today you have a dirham, but if you do it 
tomorrow you have half a dirham. We shall elaborate it, God willing. 

If he marries her on the condition that he will give her this slave or 
that other slave when the first has a lesser value and the other a higher 
value, then, if the dower that is reasonable for her is less than the 
of the two slaves, she is entitled to the slave with the lesser value, but ` 
it is more than the slave with a higher value, she is entitled to the slav 


with the higher value. If the reasonable dower is in between me "as 


of the two slaves, she is entitled to reasonable dower. This is the pos" he 
according to Abū Hanifah (God bless him). The two jurists said that : Ž 
is entitled to the slave with a lesser value in all these cases. If he xe? o 
her prior to consummation of her marriage, she is entitled to ORC a 
the slave with the lesser value, in all these cases, on the basis of As is 
sus (ijma‘). The two jurists maintain that recourse to reasonable do 

The cases discussed above and some that follow may be instructive for the ae 
conditions that may be imposed by a woman in a pre-nuptial agreement. ane ditions 
that any kind of condition may be imposed and if the husband accepts such pare: 
he will be bound by them. In case of violation, he will have to pay the compensa 
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because of the difficulty of prescribing the named dower, while it is pose: 

ble to prescribe the lesser value as the lesser value is certain, This ing 
similar to khul‘ and itāg (manumission) in exchange for wealth, plat 
ing to Abū Hanīfah (God bless him), the original imposition is that of 
reasonable dower as that is the mean value, and moving away from it 
depends upon the validity of the named dower. This has become Vitiated 
due to the existence of uncertainty, as distinguished from khul“ as well 
as manumission in exchange for wealth for there is no substitute for the 
counter-value. The reasonable dower, however, if it is more than the slave 
of the higher value, then the woman has agreed to the decrease. If it is 
less than the slave of the lower value, then, the husband has agreed to the 
increase, The obligation in divorce prior to consummation in such a case 
is mut'ah, while one-half of the value of the cheaper slave is in excess of 
this in practice. This is imposed as the husband has acknowledged the 


excess. 
If he marries her offering an animal that is not described, the 
counter-value named is valid, and she is entitled to an animal of aver- 
age quality, while the husband has an option either to give her such an 
animal, or if he likes, to give her its value. The Author (God bless him) 
said that the concept underlying this issue is that the thing named belongs 
to a species of animal without a description of the animal, for example, if 
he marries her for a horse or a donkey, If, however, he does not mention 
4 particular species, like marrying her for “an animal,” such naming 1s 
not permitted and reasonable dower becomes obligatory. Al-Shāfi'ī (God 
bless him) said that reasonable dower is due in both cases. The reason is 
a A his view what does not qualify as a price in bay’ (exchange) can- 
ane Pa as the named mahr in a contract of nikāh, as both contracts 
of ae contracts. In our view, nikah is a contract of ae 
bindi jā for something that is not wealth,” therefore, we have made it 
vitate with wealth at one end from the start so that it does not pecon 
e th res to uncertainty, as in the case of diyah and acknowledgement. 
is bine stipulated that the named mahr be wealth whose average Ua 
OCciars and this in order to secure the interests of both » tal a 
AVera y communication of the species, for within it are good, shed 
from Pi qualities par taking of both (good and bad). This 15 distingu = 
€ case where there is vagueness about the species, because ID 


30 
It is a1: 
ab y contract. 
lateral contract, but not a commutative or synallagmatc 


+. 


Al-Hidayah 


518 Book VI: MARRIAGp 


a case there can be no average type due toa difference in species, The case 
is also distinguished from bay“ (exchange) as that is based upon pressuris. 
ing and haggling. As for nikah, it is based upon mutual compassion, The 
option is given to the husband, because the average quality is not known 
except by value, and this serves as the basis for payment, whereas a slave 
serves as its own basis (as in the previous case). Accordingly, an optionis 
granted (in this case). 


If he marries her for a dress that is not described, the woman is 
entitled to reasonable dower. The meaning here is that he mentions a 
dress, but does not add to the description. The interpretation is that this 
amounts to uncertainty with respect to species, because dresses are of 
different types. If he mentions a type, for instance like a dress from Hira, 
such a term would be valid, while the husband will be given an option, as 
we elaborated. The same applies if he gives the description of a very high 
quality dress, according to the Zahir al-Riwāyah, because such a dress 
cannot be considered a fungible commodity. Likewise when he names a 
thing subjected to cubic measure or weight where he mentions its species, 
but not its quality, In case he mentions its species as well as quality, he is 
not to be granted an option, because the described item covers both types 
(currency as well as fungible commodity) and is established as a liability 
in the correct form. 


If a Muslim marries with khamr (wine) or khinzir (swine) as mahr, 
the nikah is valid, but the woman is entitled to reasonable dower. The 
reason is that a condition for the acceptance of wine is a void condi- 
tion, Accordingly, the nikāh is valid and the condition is rejected. This 
is distinguished from bay‘ (exchange), because it is rendered void due to 
fāsid conditions. As the naming of such a mahr is not valid, insofar as the 
named thing is not wealth with respect to a Muslim, reasonable dower 
becomes obligatory. 
jug of 


If he marries a woman on the condition of giving her “this sith 


vinegar,’ but it turns out to be wine, then she is entitled to Te ists 
able dower, according to Abū Hanīfah (God bless him). The two J ae 
said that she is entitled to vinegar of the same weight. If he marries i 
for “this slave,” but he turns out to be a freeman, reasonable ork 
payable according to Abū Hanīfah and Muhammad (God pless Ū 
while Abū Yūsuf (God bless him) said that value is to be paid. ble 
Yūsuf's reasoning is that he offered her wealth and then became um 


i 
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to deliver it, therefore, its value is due, 
gible commodity. It 1s just like a named 
Hanifah ( God bless him) said that in this case naming the item and oin 
ing to it have been combined, therefore, the indication is to vēja 
into account as it is more expressive in identifying the objective 4 
that is its definition. It is as if he married by offering wine ora free i 
Muhammad (God bless him) said that the rule is that if the named thin | 
is one that is of the same category as the thing pointed to, the Spares 
is linked to the thing pointed out. The reason is that the thing named 
can be found to exist in the thing pointed to, and conforms to it in its 
essence and description. In case the thing pointed to is different from the 
named thing, the contract 1s linked to the thing named, because the thing 
named is like the thing pointed out but does not conform to it, Naming 
a thing is more expressive in defining a thing insofar as it identifies the 
form of a thing whereas an indication identifies its substance. Do you not 
see that if a person buys a gemstone on the condition that it is a ruby, but 
it turns out to be glass, the contract is not concluded due to a difference 
in species, If he buys it on the condition that it is a red ruby, but it turns 
out to be green, the contract is concluded due to the unity of species. In 
our issue, the slave with the freeman are one species due to the lack of 
difference in benefits, while vinegar taken with khamr are two separate 
species due to a vast difference in purposes. 


OT a similar item jf it is a fun- 
slave dies prior to delivery, Aba 


fhe marries her for “these two slaves,” when one of them turns out 
to be a freeman, she is only entitled to what remains if his value is equiv- 
ms to ten dirhams, according to Abū Hanifah (God bless him), because 
nae one named. The payment of the thing named, even when it turns 
Vse be less in value, prevents the payment of reasonable dower. Abū 
Of th sad bless him) said that she is entitled to the slave and the value 
two i KEGA had he been a slave. The reason is that he had offered her 
pays tees in sound condition. As he is unable to deliver one of them, he 
tion fr šājā Muhammad (God bless him) said, and it is also a narra- 
realni Abū Hanifah (God bless him), that she is entitled to the oes 
Ower "MB and the balance of her reasonable dower if her E 
SON is Para to more than the value of the remaining (slave). ag ‘i g 
been faa x both were freemen, the entire reasonable dower wo kt 
9 comp] > ìn his view. Thus, when one of them is a slave, it is ne 
Piete the reasonable dower. 
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If the gādī pronounces separation between the two spouses prior to 
sexual intercourse, there is no mahr for the woman, because mahr does 
not become obligatory by the contract alone. It becomes obligatory due 
to the acquisition of the benefits of physical contact. The same applies to 
seclusion and after, because seclusion does not establish the facilitating 
of contact, thus, it cannot be a substitute for intercourse. 

If the man has intercourse with her, she is entitled to reasonable 
dower that is not to exceed the named dower, in our view. Zufar 
(God bless him) disagrees as he considers it analogous to vitiated bay' 
(exchange). We maintain that what is acquired is not wealth; it is only 
assigned a value by being named. If it is in excess of reasonable dower, the 
excess is not due on account of the absence of valid naming, but ifit is less 
than it, the excess over the named thing is not due to the absence of nam- 
ing. This is distinguished from bay’, because in that case it is marketable 
wealth in itself, therefore, its counter-value is estimated by its value. The 
woman has to undergo the waiting period ('iddah), by linking the suspi- 
cion of intercourse to the reality as a measure of precaution and in order 
to avoid the confusion in lineage. The commencement of the waiting 
period is reckoned from the time of separation, and not from the last 
time of physical contact. This is the sound view, because it is imposed 
on account of the semblance of nikah and its extinction through separa- 
tion. The lineage of her child is established. The reason is that caution 
is exercised in establishing the lineage for the welfare of the child. Thus, 
the proof is to be based upon what stands proved in some respects. The 
period for purposes of lineage is to be reckoned from the time of inter- 
course, according to Muhammad (God bless him), and it is this view that 
is chosen for fatwa (today), because a vitiated nikah does not lead to it, 
when the decision is based upon it. 

He said: The reasonable dower of the woman is to be estimated F 
the light of the dower of her sisters, paternal aunts and the ree fn 
paternal uncles, due to the saying of Ibn Mas‘ud (God be piene, mail 
him) that “she is entitled to the dower paid to the women of her conic 
without increase or decrease, and these are women related to the father. 4 
Further, a person belongs to the race of his father, and the value © 
SS a Pn Y tative CON 

“In conformity with the rule that the contract of nikah is not a comme 


tract. 
It is recorded by the campilers of the four Sunar 
usually referred to. Al-Zayla'ī, vol. 3, 201. 


The version in al-Tirmidhī © 
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acis known by looking at the value of its genus. Her mahr is not to 
estimated in the light of the mahr paid to her mother and maternal 
„unts, if they do not belong to her tribe, on the basis of our explanation. 
ifthe mother belongs to the tribe of her father, like being the daughter 
of his paternal uncle, then, in such a case her mahr is worked out on the 
basis of her mahr, insofar as she belongs to her father’s family. In case of 
reasonable dower it will be considered whether two women are equal in 
age, beauty, wealth, intellect, religion, land and time period. The reason 
iç that reasonable dower differs on the basis of these attributes, It also 
differs on the basis of a difference of territory and time. The jurists said 
that equivalence in terms of virginity or otherwise is also to be taken into 
account. 

If the wali guarantees the payment of dower, his guarantee is valid. 
The reason is that he is one of those persons who are eligible to be bound, 
and he has added this to something that accepts guarantee, therefore, it is 
valid. 

Thereafter, the woman has an option to demand it either from her 
husband or her wali, in accordance with the terms of other types of 
kafalah (surety). The wali when he pays it has recourse to the husband, 
ifhe had ordered him to provide surety, as is the procedure in kafalah. 
Likewise, this guarantee is valid even when the wife is a minor. This is 
distinguished from the case where the father sells the property of the 
minor and guarantees the price. The reason is that the wali is an advo- 
cate and the means of expression in nikah, whereas he is the one who is 
rapa: the contract and directly undertaking the dealings, so that 
eee and performance of the contract? revert to him so much so 
and 4 eee of claims by him is also valid, according to Abū Hanifah 

» jammad (God bless them). He also possesses the authority to 

Possession of the price, after the attaining of majority by the minor. 

a hoe antee is valid (for bay‘) it is provided on his own account. The 
y AaS ah) of taking delivery of the mahr belongs to the father 
contract. D is being the father, and not because he has undertaken kg 
delivery of ther not see that he does not possess the authority ve 4 
Not 2 A mahr after she has attained majority. Accordingly, he 
Or on his account. 


STh 
at js, 3 
Hie huqiig of the contract belong to the agent. 
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He said: The woman has a right to deny access to herself 
has taken her mahr, and she can prevent him from taking h 
the house, that is, from travelling with her. She can do this to he Mi 
her right in thē counter-value, just as the right of the husband mc 
ascertained in the other counter-value. In this case, the contra a 
bay’. The husband does not have the right to prevent her from kg 
and going out from his house in order to visit her family until he a 
her the entire mahr, that is, the part to be paid promptly by him Pan 
the right of confinement is for claiming what is due to him, but he doe 
not have this right to what is due prior to payment. If the entire mahr i 
deferred, she does not have the right to deny access to herself, as she has 
relinquished her right due to deferment, as in the case of bay“ (exchange). 
Abu Yusuf (God bless him) disagrees with this. 


The response is the same where he has had intercourse with her, 
according to Abū Hanīfah (God bless him). The two jurists said that 
in such a case she does not have the right to refuse access to herself 
The disagreement turns on whether the intercourse was with her con- 
sent. Consequently, if she is coerced, is a minor or is insane, she does not 
lose this right against restriction on the basis of unanimous agreement. 
The same disagreement applies to seclusion with her consent. On these 
issues depends the right of maintenance as well. The two jurists reason 
that the subject-matter of the contract has been delivered to him com- 
pletely through consensual intercourse once and through seclusion. It is 
through this that the entire mahr stands established (for claim), and she 
no longer has the right to refuse access, just like the seller where he has 
delivered the sold commodity. The Imam (God bless him) argues that she 
has refused access to what amounts to a counter-value. The reason 1 ed 
each intercourse is a transaction in protected subject-matter and it ie 
not be left devoid of counter-value due to its significance for pati 
The affirmation of the mahr after a single intercourse is due to the hi A 
tainty of what is beyond it, therefore, the known adane E S i 
be adjusted against an unknown return. Thereafter, when ano ENa, 
course occurs it becomes known and stands adjusted. The HS Be 
way becomes a counter-value for the whole. This is similar to sauversd i 
slave who has committed an offence. The whole slave will be 


Until she 


imes. 
“This in no case can be interpreted to mean confinement at all time 
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Thereafter, if he commits anoth 
oy ofthe offence. other offence and 
delivered in lieu of all these offences, another, 


en he has paid her mahr he may move her to where be |: 

bre words of the Exalted, “Let the women live (in dad) in 
same style as you live, according to your means: annoy them not, 50 as to 
"estriet them.” It is said that he ts not to move her to a land that is not 
her land, because being a stranger is painful. Such estrangement does not 
occur in villages close to the city. 

He said: If a person marries a woman and thereafter they differ about 
the mahr, the legally admissible statement is that of the woman up to 
the extent of her reasonable dower. The legally admissible statement is 
that of the husband with respect to what is in excess of the reasonable 
dower, If he divorces her prior to intercourse with her, then the state- 
ment acknowledged is his with respect to one-half of the dower. This 
is the position according to Abū Hanifah and Muhammad (God bless 
them). Abū Yūsuf (God bless him) said that it is his statement that js 
accepted after divorce and before it, unless he mentions an insignificant 
amount, by which he means something that is not known to be mahr 
for such a woman, and this is the correct view. Abu Yusuf (God bless 
him) argues that the woman claims an excess and the husband denies it. 
The acceptable statement is that of one who denies along with his oath,” 
unless he mentions something that prima facie shows him to be a liar. 
The reason is that estimation of the benefits of physical access is essential, 
therefore, if something out of the claim can be awarded it will be without 
recourse to the named amount. The two jurists argue that the accept- 
able statement in claims is the statement of the person whose claim is 
*Pported by the prima facie position; and it is supported here for the 
Person claiming reasonable dower, because that is the primary obligation 
„a contract of nikah. It resembles the case of the dyer disagreeing with 
oak owner of the dress with respect to the wages of dyeing, in which the 

ue of the dyeing is awarded, 
the areatan he mentioned here that after divorce prior to cae 
ithe “ptable statement is his with respect to one-half of the sanity 
in ieee of al-Jami‘ al-Saghīr and Kitab al-Asl. It 1s me 4 this i 
ami‘ al-Kabir that reasonable mut'ah is to be awarded, an 


asic Tule of Procedure. 
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based on analogy constructed upon the view of the two jurists. Th 
son is that mut'ah is due after divorce just like reasonable dower : jā 
it, therefore, it is awarded like the mahr. The reasoning for itka 
6 Xa cilin 
between the two (the narration of Kitab al-Asl and al-Jāmi: al-Kab; 
lege i À ir) 
is that Muhammad (God bless him) stated the issue in Kitāb al-As} fo 
amounts of one thousand and two thousand when mut‘ah, in Cie 
does not reach such an amount, therefore, awarding it on this basis will 
not be useful. He stated the issue in al-Jami‘ al-Kabir with respect to ten 
and one hundred, where reasonable mut'ah was twenty. This is beneficial 
for a ruling. In al-Jami* al-Saghir, he remained silent about the amount, 
and it is construed to mean what is stated in al-Asl. The elaboration of 
the opinion of the two jurists, then, where the parties differ, while the 
contract of nikāh still exists, with the husband claiming the amount to be 
one thousand and the wife claiming it to be two thousand is: (1) if her 
reasonable dower is one thousand or less, the acceptable statement is his; 
(2) if it is two thousand or more, the acceptable statement is hers; (3) if 
anyone of them adduces evidence in both situations that evidence is to be 
accepted; (4) if both adduce evidence in the first situation, her evidence 
is to be accepted as she is proving an excess; in the second situation, it is 
his evidence that is to be accepted as he is establishing a lesser amount; 
and if her reasonable dower is one thousand and five hundred, both are 
required to take the oath—when they do take the oath, one thousand and 
five hundred are to be paid. This is the takhrij of Abū Bakr al-Jasšās al- 
Razi (God bless him), Al-Karkhi (God bless him) said that they are to be 
administered the oath in all three cases, and thereafter reasonable dower 
is to be awarded. 


If the disagreement is about the naming of the amount itself, rea- 
sonable dower is due on the basis of consensus (ijrnā'), as that is 5 
primary amount according to the two jurists, and in his (Abū Yusu ķ 
view, it has become difficult to give a decision according to the amoun 
named, therefore, it is to be based on this, 


If the dispute arises after the death of one of the s 
response is the same as the response during their lifetime, 
consideration of reasonable dower is not relinquished due sat 
of one spouse. If the dispute arises about the amount after the dea Rr 
both spouses, the acceptable statement is that of the heirs of ene A 
band, according to Abū Hanifah (God bless him), and even the C Ši ās 
an insignificant amount is not ignored. According to Aba Yusu 


pouses, the 
because the 
to the death 


g VI: MARRIAGE Al-Hidāyah 


Boo 525 


the acceptable statement is that of these heirs, 
tioa trivial amount. According to Muhammad (God bless him) 

me response is the same as that given for a dispute during their lifetime. 
La dispute pertains to the naming of the mahr itself, then, according 
S a Hanīfah (God bless him), the acceptable statement is that of one 

ho denies. The result is that a decision is not to be given on the basis of 
"e ralje dower after their death, according to Abū Hanifah (God bless 
‘arm as we will elaborate later, God willing. 


bless him) ’ unless they 


If the spouses have died, and a mahr had been named for the wife, 
then, her heirs have a right to recover the amount from the husband's 
estate. If no mahr had been named for her, then, according to Aba 
Hanifah (God bless him) there is nothing for her heirs. The two jurists 
said that the heirs are entitled to mahr in both cases. The meaning here 
is the named mahr in the first case, and reasonable dower in the second 
case. As for the first, the reason is that the named mahr is a debt liability. 
It has been established with death and is to be recovered from his estate. 
Ifit is known that she died first, his share out of this lapses. As for the sec- 
ond, the reasoning underlying the statement of the two jurists is that the 
reasonable dower has become a debt liability for him just like the named 
dower. Accordingly, it cannot be waived due to death, and is like the case 
where one of them has died. According to Abii Hanifah (God bless him), 
their death indicates the termination of the relationship, then, according 
to whose dower will the gādī estimate the reasonable dower? 


Ifa person had sent something for his wife, and she claims that it was 

2 gift, while the husband claims that it was mahr, then, the acceptable 

statement is his. The reason is that it is he who is passing the ownership 

and he knows best what type of ownership has been passed. How can tt 
© otherwise for it is obvious that he is trying to meet an obligation. 


w ri rai zag exception is food that is consumed in the hoe 
0d thar’ it will be her opinion that is accepted. The meaning gab ‘ 
a gift = has been prepared for consumption, because 1t aie se 
è R for wheat and barley, the accepted statement IS his ad w we 
COye rated, It is said that what is obligatory on the husband ke a ās 

"D8, shirt and so on should not be included in his reckoning «ds 

^ pecause the prima facie position negates his claim. God knows D€s"- 
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56.1 DHIMMīĪs 


If a Christian man marries a Christian woman in exchange for cary 
or something other than the mahr, when this is valid in the; carrion 
then has intercourse with her or divorces her prior to co SE ion, 
or dies leaving her behind, she is not entitled to mahr. Likewise 
mies (marrying) in the dar al-harb (enemy territory). This is the bs 778 
according to Abū Hanifah (God bless him), and it is the view kaa 
jurists about the two enemies. As for the dhimmī woman, she has £4 
able dower if the husband dies or has intercourse with her, and Paes 
he divorces her prior to intercourse with her, she is entitled to bey a 
; , ah, 
Zufar (God bless him) said that the woman in the case of two enemies 
in the dar al-harb is also entitled to reasonable dower. He argues that the 
skarī ah has not prescribed the desire for nikāh, except in lieu of wealth, 
and this shart ah is applied generally (as public law), therefore, the rule is 
to be applied to all. The two jurists argue that the residents of the enemy 
territory are not obliged to follow the ahkam of Islam, and the author- 
ity of imposing the obligation is cut off due to the difference for the dar. 
This is distinguished from the case of the Ahl al-Dhimmah, because they 
have agreed to abide by our laws with respect to matters of mu'āmalāt 
like zinā and riba. Further, the authority imposing obligations is estab- 
lished due to the unity of the dar. According to Abu Hanifah (God bless 
him), the Ahl al-Dhimmah have not undertaken the obligation to follow 
our purely religious laws and those of the mu'āmalāt about which their 
belief is different nor do they fall under the authority established through 
the sword and domination. All this is cut off for them on account of the 
contract of dhimmah. We have been ordered to leave them alone as well 
as what they practice by way of religion.” They are, thus, like those i 
the enemy territory except in the case of zinā as it is prohibited in 
religions. Riba has been excluded from their contracts due to the i 
of the Prophet (God bless him and grant him peace), “Beware ei 
who indulges in riba, between him and between us there is no con 


—————— , nā and 

This is a basic ga‘idah followed by the Hanafi school, The exceptions ai mis 
riba. The Hanafi jurists, therefore, restrict the meaning of public law atts 2 
Zufar (God bless him), on the other hand, is inclined to apply the shart ane Ne 
even in areas beyond the dar al-Islam, according to what the Author 15 a eit Court, 
less, the basis of recalling the judgment on rajm in Pakistan by the Feder ording to! 
on the grounds that zinā is a matter of personal law, is nota valid basis, acc 


figh of the jurists. 
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mmah).”* His (Muhammad's) statement in the Book (al-Jāmi: 

«ar something other than mahr” implies the negation of ami" al- 
lies silence about it. It ts said that about carrion and Tass lt 
tions. The correct view is that each of these js disputā ere 


(of dhi 
Saghīt) 
also imp 
are two narra 
{fa dhimmi man marries a dhimmi woman in lieu of kkamr (wine) 

or khinzir ( swine) and thereafter both convert to Islam, or one of them 
converts to Islam, then she is entitled to khamr and khinzīr. He means 
thereby that these have been ascertained, and conversion to Islam is prior 
to possession. If these things have not been ascertained, then in the case 
of khamr she is entitled to its value, while in the case of swine she is enti- 
(led to reasonable dower, This is the position according to Abū Hanifah 
(God bless him). Abū Yūsuf (God bless him) said that she is entitled to 
reasonable dower in both situations. Muhammad (God bless him) said 
that she is entitled to value in both cases. The reasoning underlying the 
views of the two jurists is that possession confirms ownership in the thing 
taken into possession and in this it resembles a contract, therefore, it is 
denied due to Islam as is the case of a contract. The situation becomes 
like the case where these things have not been ascertained. The case of 
possession is, thus, linked with the case where there is a contract. Abu 
Yiisuf (God bless him) says: If they were Muslims at the time of the 
contract reasonable dower would have been obligatory; the same applies 
here. Muhammad (God bless him) says: Naming of these things is valid, 
because the named things are wealth for them, except that delivery ts pre- 
vented on account of Islam, therefore, payment of value is obligatory, just 
like if a named slave were to die prior to possession. According to Abu 
Hanifah (God bless him), ownership is ascertained and sadaq is com- 
pleted by the contract itself. It is for this reason that the woman comes to 
Possess the right of transaction in it. By possession the liability for loss of 
the sadaq is transferred from the husband to her. This is not prevented by 
Islam, like the return of khamr that has been misappropriated. In the case 
Ppa that is not ascertained, possession leads to ownership of the te 
Fra > is prevented due to Islam as distinguished from the karti is 
kri Where ownership for transactions arises due to possession. pi j 

lon becomes difficult in unascertained sadāg, the payment of valu 


4 iti 5 ‘Ubayd ibn 
sit ad tion is gharzb in these words, but a tradition recorded by nats 
tn Kītāb al-Amwal is explicit in conveying this meanung. Al-Zayla i, VO". 
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does not become obligatory in the case of khinzir, because it js s 
fungible thing and taking its value amounts to taking its corpus Ae 
not the case with khamr as it is a fungible commodity, If he diodi is 
prior to consummation, then those who impose reasonable mahr je 
impose mut'ah, while those who impose the payment of value impose 
one-half of it. God knows best. 


Chapter 57 


Marriages of Slaves 


The nikah of a male and female slave is not permitted without the per- 
mission of their masters. Malik (God bless him) said that it is permitted 
for the male slave. The reason is that he possesses the right of divorce, 
therefore, he owns the right to contract nikah as well. We rely on the say- 
ing of the Prophet (God bless him and grant him peace), “Any slave who 
marries without the permission of his master is a fornicator.” The reason 
is that in the implementation of their nikah is an admission of defects in 
the slaves, because being married is a defect in both the male and female 
slave? Consequently, they do not possess this right without the permis- 
sion of their master. 

The same applies to the mukātat? slave. The reason is that kitabah 
leads to release from interdiction with respect to earning,’ and such inter- 
sā remains with respect to nikah governed by the rule of slavery. It 
ielas reason that the mukātab does not possess the right of permit- 
z Aa 4 ee of his own slave. He does, however, possess the ter 
vidi i is female slave’s marriage as that belongs to the category 0 

ng (receiving her mahr and so on). Likewise a female mukātabah 


tas 

Th ai dition is reported from Jabir and Ibn ‘Umar (God be pleased with agri 
yla, vol is soe are recorded by al-Tirimdhī, Abū Dawid and Ibn Majah, Al- 
24, è ‘Js -204. 

tan kt from the per spective of the sale of the slave. A married slave, male or 
’ mace ro fetch a lower price, because of which marriage is deemed a ee 

) virtue of whi slave is one who has entered into agreement of kitabah with his es Y 

% arnings, ich he buys his freedom from his master by paying in installments 0u 


4 


The earn; i 
Master, MINGS Of the mukātab belongs to the slave and is used for paying off the 
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does not possess the right of her own marriage without the 
her master. She does, however, possess the right to permi 
of her own female slave, as we have explained. The same 
mudabbar” and the umm al-walad,° because Ownership in them subsists 


If a slave marries with the permission of his master, the mahr isa 
debt attached to his corpus, and he can be sold for its recovery. The rea. 
sön is that this debt is attached to the slave’s body due to the bringing 
about of its cause by one who is eligible to do so. The right works against 
the master due to the issuance of permission from his side, therefore, itis 
linked to the corpus of the slave to ward off injury to the creditors (own- 
ers of debts) as in the case of trade.” 


Permission of 
t the marriage 
applies to the 


The mudabbar and the mukātab are to work for paying off the mahr 
and are not to be sold to meet it. The reason is that ownership in them 
cannot be transferred from one person to another due to the subsistence 
of kitabah and tadbīr.* Consequently, the mahr is to be paid from their 
earnings and not from their persons. 


If the slaye marries without the permission of his master, and the 
master asks him to divorce her or to separate from her, then, this does 
not amount to ratification of the marriage. The reason is that this direc- 
tive carries the probable meaning of rejection, because the rejection and 
relinquishment of this contract are called divorce and separation. Con- 
struing it in this way is suitable in response to the situation of a dis- 
obedient slave or it is the preliminary meaning (divorce coming atrij 
therefore, it is preferable to follow their construction. If he says, ee 
her a divorce that retains the right of retraction,” then this amounts i 
ratification. The reason is that retraction after divorce is possible only 
after a valid nikah, thus, it affirms ratification. 

Í 1” and he marries 


If a person says to his slave, “Marry this slave girl, 4 enter: 
her through a contract that is vitiated (fasid), thereafter, if he are to 
course with her, he is to be sold for paying off the mahr, acc 


5A mudabbar slave is one who is emancipated upon the death of his master 

54 female slave who has borne her master a child. . 

"In other words, the slave is treated as an encumbered asset. The idea 
to say that the slave is now like a corporation with legal personality: Su 
flawed, Some scholars have tried to float the idea to justify legal person? 
promote Islamic banking. = adbir 

The right of the master to sell them stands restricted due to kitābah and ! 


cannot bt used 
ch reasoning ° 
lity in order 1° 


Hanifah (God bless him). The two jurists said that it will be recoy- 
Abū T nhim if he is emancipated. The rule according to Abū Hanifah 
oat him) is that the permission of marriage covers both vitiated 
(Go „lid contracts, in his view. Thus, this mahr is established against 
and V tofthe master. The two jurists maintain that permission applies 
the a alid contracts and not other types, therefore, the claim of mahr 
x T established against the interests of the master. It is to be recov- 
ered from the slave after his manumission. The two jurists also argue that 
the objective of the contract of nikah is to enable chastity and protection 
in the future and this is only possible through a valid contract. Thus, if 
he were to take an oath that he will not marry, it will be construed to 
mean through a valid contract, as distinguished from the contract of bay' 
(exchange), because some purposes are attainable in it through owner- 
ship of the right of transactions. Abū Hanifah (God bless him) argues that 
the term is used in an unqualified sense and is, therefore, to be applied in 
this sense as in the case of bay“. Further, some of the objectives of nikah 
are attainable even through a vitiated contract of nikāh, like lineage, the 
obligation of mahr, and the waiting period in case of intercourse. In addi- 
tion to this, the issue of the oath is not applicable in such a way. 


Ifa person gets his ma'dhūn slave (authorised to trade on his behalf), 
who is under debt, married to a woman, it is valid. The woman will be a 
claimant for her mahr at par with other creditors. The meaning here is 
raj pā nikah has been concluded for reasonable dower. The underlying 
eae is that the basis for the authority of the master is his ownership 
with bh eg of the slave, as we will mention. Nikah does not conflict 

owever ak of the creditors with the aim of annulling their claims, 
a reason th 4 such a nikāķ is valid, the debt becomes obligatory due to 
by the debe cannot be rejected. The debt here resembles consumption 
nal illness oi J the case becomes similar to that of a debtor in termi- 
‘comes a c] ` marries a woman for reasonable dower and the woman 

amant at par with other creditors. 
aa gives away his slave girl in marriage does not have to 
Sens krāns her husband's house, rather she is to serve her mas- 
cohabit wih for the husband is: whenever you get a chance you 
Service Fh her. The reason is that the right of the master in her 
MS and residence annuls this right. If he does permit her 


A 
let he 
t 
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"he slave is like an encumbered asset; not a corporation. 
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to reside with him at his house, then she has the right to maintenan 
and residence, otherwise not, because maintenance is in liey of rest ce 
tion to the house." If he does permit her to stay at the husband’s ho ae 
but then it appears to him that he needs her services, he has a tu 
claim them. The reason is that this right remains due to the subsistent, 
of ownership. Thus, it is not extinguished through residence, Just as it js 
not extinguished due to her marriage. 

The Author (God be pleased with him) said: He" mentions marriage 
permitted by the master for his male and female slave, but he does not 
mention their consent. This is to be referred to the opinion of our school 
that the master has the right to compel them to marry. According to al- 
Shāfi'ī (God bless him), the slave is not to be compelled, This is also one 
narration from Abii Hanifah (God bless him). The reason is that nikah is 
a personal right of a human being, while the slave is part of the master’s 
property insofar as he is wealth, thus, the master does not possess the 
right to undertake his marriage. This is different from the case of the slave 
girl as he is the owner of her physical benefits, thus, he possesses the right 
to transfer such ownership. Our reasoning is that nikah is permitted for 
the improvement of his property insofar as it provides protection against 
zina, which is the cause of loss or deficiency, thus, he possesses this right 
on the analogy of the female slave girl. This is different from the case of 
the mukatab and the mukatabah as they have come to be associated with 
free persons for purposes of transactions in them, therefore, their consent 
is stipulated. l l d then 

He said: If a person gives away his slave girl in marriage ane 
kills her, before her husband has had intercourse with her, there an 
mahr for her, according to Aba Hanifah (God bless him). The two yA = 
said that the husband is liable for her mahr to be paid to her ens ‘he 
the analogy of her death due to natural causes. The reason is t ihe 
woman killed has died within her (predestined) period and is ga a 
if she has been killed by a stranger. The Imam (God bless xe oe 
that he has prevented the counter-value from reaching, prior > eventing 
of its delivery, therefore, he is to be given the recompense by ef ae 
the counter-value due to him, and it is as if a free woman ha 


n 
cide | d has bee 
apostate. Homicide in terms of the rules of the temporal worl 
| 
So e , this 4 generi 
A wife is entitled to maintenance if she stays in her husband's house. Is 
rule? 
"That is al-Oudūrī (God bless him). 
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2  ———— 
d destruction so that it gives rise to retaliation and blood 
ane e applies to mahr (it is destruction for this too), 
The ri a freewoman kills herself before her husband has had intercourse 
with her, she is entitled to mahr with Zufar (God bless him) disagreeing. 
He considers this case on the analogy of apostasy and the killing of the 
Jave girl by her master. The common attribute has been explained by us, 
We rely on the rule that the offence of a person against his own self js 
not acknowledged for the ahkam of this world (falls outside their ambit), 
thus, it is similar to her death due to natural causes."* The case is distin- 
guished from the killing of the slave girl by her master, as that falls within 
the jurisdiction of the ahkam of this world so that expiation is imposed 
t.” 
If a person marries a slave girl, then, permission for ‘azl (ejaculat- 
ing outside the vagina) belongs to the master, according to Abii Hanifah 
(God bless him). According to Abu Yusuf and Muhammad (God bless 
them), the right to permit ‘azl belongs to her, because intercourse is her 
right so that the authority to demand it belongs to her. In ‘azl there is a 
dimunition of her right, therefore, her consent is stipulated just as it is 
stipulated for a freewoman. This is distinguished from the case of a slave 
girl owned by another, as she does not have the right to demand it; thus, 
her consent is not taken into account. The reasoning underlying the Zahir 
al-Riwayah is that ‘azl disturbs the goal of reproduction, and that is the 
nght of the master. Accordingly, it is his consent that is acknowledged. It 
is due to this that her case differs from that of a freewoman.'* 
| Šā a slave girl is married with the permission of her master and is 
3 ae el, she has an option irrespective of her husband being 
man or a slave, due to the words of the Prophet (God bless him 


money, 
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medi uthanasia.—This rule should be taken into account by those doing research on 
ically assiste 


orate this d suicide as well as suicide in other cases. This is not the place to elab- 
4ccordin ee at length, It may be said, however, that suicide is a punishable offence 
declared A C2 é penal codes of many Muslim countries. Such provisions are likely to be 
"In ot P slamic if the above rule is followed strictly. 
tween t words, suicide cannot be subjected to the ahkām of this world. It is a matter 
id 


© subject and his Creator, 


terco suing for family planning may wish to note this rule. The right to claim 
however a is the right of a woman. Accordingly, denying it would be her right ay 

Ues, For ‘imilar right belongs to the husband as well. This gives rise to a number “ 
‘O intercourse Le le, if the wife wishes 'azl is she entitled to it by law? Second, if the righ 


longs to the wife, can the husband forcing her be accused of rape? 
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and grant him peace) to Barirah when she was manumitted, “y, 
come to own your body, so choose”'* The “illah (underlyin deg 
owning her body has been stated in an unqualified e cause) of 
includes both cases. Al-Shāfi'ī (God bless him) disagrees et it 
her husband is a freeman, and the proof against him is wh us Where 
related. Further, he adds to the ownership of the husband ita i nate 
emancipation as the husband comes to own three repudiata on 
Accordingly, he is made to own the removal of the contract itself for iek 
guarding against this excess. ee 

The same applies to the mukatabah slave, that is, when she marries 
and is set free later. Zufar (God bless him) said that she has no option 
because the contract of marriage was executed with her consent. Further, 
she also has the right to mahr. Accordingly, granting her the option has 
no meaning. This is distinguished from the case of the slave gir] whose 
consent is not taken into account for her nikāh. Our reasoning is that 
the underlying cause is the increase in ownership, and we have seen its 
operation in the case of the mukatabah, because her waiting time is two 
periods and there are two repudiations for her divorce. 

If the slave girl marries without the permission of her master and 
is then set free, her nikah is valid. The reason is that she now has legal 
capacity for issuing legally admissible statements. The prevention of exe- 
cution of the contract was the right of the master and this has now 
lapsed.” There is, however, no option for her, because the execution of 
the contract took place after emancipation,” therefore, additional own- 
ership is not realised. It is as if she married herself after being set free. 

If she marries without his permission for one thousand, when her 
reasonable dower is one hundred, after which her husband has inter 
course with her, and she is then set free by her master, the mahr belongs 
to her master, because the husband acquired benefits that belonged to 
the master. If he does not have intercourse with her until the master sets 


LK TE ER  Pa Di! , to be 
5 Does a woman own her body, especially ā married woman? The issue needs 
explored and can have legal consequences, galat, 
]t is recorded by al-Dār'gutnī from ‘A’ishah (God be pleased with her). Al-2ay 
vol. 3, 204. | | 
jn other words, her emancipation is a kind of ratification 
riage. She does not have the right to choose now as the marriage was 


her consent. j h 
This line of reasoning creates problems. We believe that what we 


previous note offers a better solution. 
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e mahr belongs to her, as he has now acquired benefits that 
d by ber. The meaning of a mahr of one thousand is a mahr 
ed. The reason is that the execution of the contract due to 

nation is dependent upon the time of the existence of the contract. 
emancipa ly, the naming of the mahr is valid and the named amount has 
pccoreine (either for the master or for her). It is for this reason that 
ae e of mahr is not awarded due to intercourse through a nikah 
another MY dest (mawģūf), because the contract is unified by reliance 
Hoke cues thus, only a single mahr is imposed. 
ki i i person has intercourse with his son's slave girl and she bears him 
a child, she becomes his umm al-walad; he is liable for her value but 
he is not liable for mahr. The meaning of this issue is that the father 
should claim the child as his. The reasoning is that he has the authority 
to acguire ownership of his son’s wealth for need to ensure survival. Thus, 
he has the right to acquire ownership of his son’s slave girl for preserving 
his progeny. The need to preserve his progeny, however, is less than that 
of saving his own life, Accordingly, he can own the slave girl by payment 
of value and food (that saves his life) without paying its value. There- 
after, this ownership is established prior to the birth of the child and as 
a precondition for it, because the validating factor is actual ownership or 
his right to it. All this is not established in favour of the father so that his 
marriage to her is permitted. Thus, ownership must precede it. This elab- 
orates that intercourse accompanies ownership due to which reason he is 
not liable for ‘egr (financial penalty for unjustified intercourse), Zufar 
and al-Shāfi'ī (God bless them) said that mahr becomes obligatory. The 
reason is that both of them establish legal ownership for purposes of the 
me as in the case of the jointly owned slave girl. The hukm of a thing 
ways follows it, and the issue is well known.” 
back agi If the son gets the slave girl married to his father and she 
lable for f, lo a child, she does not become his umm al-walad, he is not 
reisoh is ae is liable for her mahr, and her child is born free. The 
it) disa a this marriage is valid in our view, but al-Shāfi'ī (God bless 
i the g toties basis of our view is that the father has no ownership 
tTefūre it girl. Do you not see that the son owns her in all respects, 
"S Dot possible that the father own her in some way. Likewise 
$ the full right of transaction in her and this eliminates any 
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kind of ownership for the father even if it was there, Aj] this į 
absence of his Ownership, except that the hadd is Waived o 
shubhah.* Thus, if his nikāh is valid, his Progeny is secure Ai : 
is not established, the woman does not become his inn ori 
he is not liable for paying any value for her Or for her child be 
does not own them. He is liable for mahr arising from his nā i 
the obligations of nikāh. His child is free as he would come to be eat 
by his brothers, therefore, he is to be considered emancipated on riit 
Of kinship. = 
He said: If a freewoman is marri 
master, "Set him free for me for one 
stands vitiated. Zufar (God bless him 


in our view, is that the manumission has taken place on account of the 
person who ordered it so that the wala’ belongs to him. If the owner had 
intended an expiation that was obligatory on him, then, the manumis- 
sion would move out of her order. According to Zufar (God bless him) 
the manumission takes effect on account of the person ordered, because 
he demanded that the owner set free his slave for him, and this is impos- 
sible as there is no manumission in a case where a human being does not 
have ownership. Accordingly, the demand is not valid and the manumis- 
sion takes effect on account of the person ordered. We maintain that its 
validity is possible by offering ownership by way of necessity, because 
ownership is a condition for manumission on account of the is 
Thus, her statement, “Set him free,” is a demand for the acqusition s 
ownership from him for a thousand and thereafter her ar A 
set free the slave of the orderer on her account, His response, "1 have 
: umission on 
him free,” is a transfer of ownership by him and then man ait 
her account. When ownership is established for the orderer, the a 
AM. of ownership 
becomes vitiated due to a contradiction between two types sum, the 
If she said, “Set him free for me,’ and does not mention Še aE i 
nikāh is not vitiated, and the walā' belongs to the Sait bla pent 
the view according to Abū Hanīfah and Muhammad ( tre case are 
Abū Yūsuf (God bless him) said that this case and the pr nter-valte in 
the same, because here he offers ownership without a + and the case 
order to validate his act. Possession is not taken into r E AF orders 
is like one where a person under the obligation of kaffara 


Cause he 


ed to a slave and she Says to his 
thousand.” If he does so, the nikâh 
) said that it is not vitiated. The rule, 


When intercourse is without a valid legal relationship. 
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Chapter 58 


Marriages of the Polytheists 


fan unbeliever marries without witnesses or within the waiting period 
of the unbeliever, which is permitted in their religion (if any), and there- 
after both spouses become Muslim, their nikah is acknowledged.’ This 
isthe view according to Abu Hanifah (God bless him). Zufar (God bless 
him) said that the nikâh is vitiated in both situations, except that their act 
is not objected to prior to Islam or prior to litigation in the courts.” Abū 
Yūsuf and Muhammad (God bless them) had the same opinion as Abū 
Hanīfah (God bless him) for the first situation, while they held the same 
opinion as Zufar (God bless him) for the second situation. He? main- 
tains that the khitāb (communication) is addressed to all, as stated earlier, 
therefore, it is binding on them. Their act is not objected to, however, 
due to their compact of dhimmah, but as an exemption, not by way of 
acknowledgement. Thus, when they convert to Islam or come as litigants, 
It 1s necessary to decree separation, because the prohibition persists. The 
‘wo jurists argue that the prohibition of the marriage of a woman in her 
Waiting period is agreed upon by all, therefore, they have to abide by it.* 
The prohibition of nikah without witnesses, on the other hand, is dis- | 
puted, and they are not bound to follow all our laws where they disagree | 

| 

| 


1 = 
lene ayla 1 says that there are traditions about the validity of the nikah of the unbe- 
hates fal vol. 3, 208. 
due to rhe: Satta of dhimmah in the case of residents of a Muslim country, and 
Thar c% of jurisdiction in the case of non-citizens. God knows best. 
This A kia (God bless him). 
Apparently k iE Second situation about which they agree with Zufar (God bless him): 
add a) agree with the Imam (God bless him) that the unbelievers are not 


es of ra ; 
only When gs the khitāb, that is, they are bound to obey the personal laws of the Muslims 
hey become Muslims, 
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with theirs. Abū Hanifah (God bless him) maintains that th 
cannot be established against them as the right of the sh * Prohibition 
have not been addressed by the khitab with Tespect to its H ah, as they 
no reason for imposing the obligation of the waiting BA Mts. There jg 
band, because he does not believe in it, as distinguished fr On the hus. 
where she was married to a Muslim as he believes in it Wher the Case 
is valid, it 1s valid for the cases of conversion to Islam or liti a a nina 
validity remains. Witnessing is not a condition for such aie rari 
does the waiting period negate it, like a woman who is marri Šan kā 
intercourse under shubhah. ed and has 


If a Magian marries his mother or his daughter and then both con. 
vert to Islam, they are to be separated. The reason is that nikah among 
prohibited categories carries the hukm of nullity insofar as it applies to 
them, according to the two jurists, as we have mentioned in the case of 
the waiting period. As an objection is raised due to Islam, therefore, they 
are to be separated. According to the Imam (God bless him), the nikâh 
is assigned the rule of validity, according to the sound view, except that 
the prohibited categories negate the continuation of nikāk as valid, thus, 
they are to be separated. This is distinguished from the case of the waiting 
period as that does not negate continuity, Thereafter, where one of them 
converts to Islam, they are to be separated. In case one of them takes the 
matter to court, they are not to be separated in his view, but the two jurists 
disagree. The difference is that the entitlement of one is not annulled due 
to a claim by the companion, because his belief is not altered due to it. 
As for the belief of one who persists in his unbelief, it does not anera 
the Islam of a Muslim, because Islam is dominant and is not ERI 
(principle). If both become litigants, they are to be separated on the h $ 
of consensus (ijma‘), because such litigation amounts to their cons? 


arbitration. 


, an 
It is not permitted to an apostate that he wed a Muslim wale ‘for 
unbelieving woman, nor an apostate woman, because he 16 = ssity 0 
execution. The period of postponement provided is for ue A nplatior) 
pondering over his act. Nikah will distract him from such co an, neither 
therefore, it is not lawful for him. Likewise an apostate wom fn ed for 
a Muslim nor an unbeliever is to marry her, because she is me 
reflection and the service of her husband will distract sie securing 
plating her act. Further, such a marriage will not be intendē 
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nterests, and nikah has not been prescribed for itself, but for the 
gof mutual interests. 
e two spouses is a Muslim, the child will follow the reli- 


lim. Likewise if one of them converts to Islam and he (or 
child, the child will become a Muslim due to the Islam 
because deeming the religion of the child dependent an 
the welfare of the child. If one of the parents is a Kitabi 
(following 3 Book), while the other is a Magian, the child will be a Kitabi, 
gs in this there is welfare of the child, of a sort, because Magianism is evil. 
4}-Shafi'i (God bless him) opposes us due to conflict resulting in the law, 

and we have already elaborated the basis of preference.’ 
ifa woman converts to Islam, while her husband is still an unbe- 
liever, the gādī is to make him an offer of converting to Islam. If he 
accepts, she remains his wife, but if he refuses he is to separate them, 
This will amount to divorce according to Abū Hanīfah and Muhammad 
(God bless them). If the husband converts to Islam when he is married 
io a Magian woman, she is to be made an offer of conversion to Islam. 
if she accepts, she remains his wife, but if she refuses the gādī is to sep- 
arate them, however, the separation between them does not amount to 
divorce. Abū Yusuf (God bless him) said that the separation does not 
amount to divorce in both cases. As for offering of Islam, it is our view. 
Al-Shāfi ī (God bless him) said that Islam is not to be offered to them as 
that amounts to inducing them to do so, and we have guaranteed to them 
through the contract of dhimmah that we will not pressurise them to 
accept it, The ownership arising out of nikah, however, is not confirmed 
prior to consummation, therefore, it will be cut off by the mere act of 
accepting Islam, but after consummation it stands confirmed for which 
reason it is delayed till three periods of menstruation as in the case of 
talāg. We rely on the reasoning that the objectives to be attained through 
nikāķ are now lost, therefore, a cause is to be ascertained on which the 
Bree is to be based. Islam is an act of obedience and is not suitable 
dāku ķi : tisēkas it, therefore, Islam is offered to the other spouse 
tance of Je Objectives of nikāh can be secured again through the accep- 
; aan otherwise separation will be established through refusal. 
ue toa slot given by Abū Yusuf (God bless him) is that separation is 
se that is common between the two spouses, therefore, it is 


their 1 
urin 
sec one of th 
‘on of the Mus 
she) has a minor 
of such a spouses 
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not like separation that is due to ownershi 5 a 
p. The two ju 
refusal the husband rejected the adoption of what i a8 sa that by 
the ability to do so through Islam, Consequently, the gādī Ne he has 
in the doing of good, as he will in the case of a person with i $e him 
or one who is impotent. As for the woman, Ut off penis 


she does not hay 
4 . e 
capacıty to pronounce divorce, therefore, the gādī cannot take 
function for her upon her refusal. | 


Thereafter, if the gādī pronounces separation between them 
her refusal, she is entitled to mahr if the husband had TEINE 
the marriage with her, because the marriage was confirmed due to inter- 
course, If he did not consummate the marriage with her, there is no mahr 
for her. The reason is that separation is from her side and mahr has not 
been established. It, therefore, resembles the case of apostasy and that of 
a woman submitting to the husband’s son. | 


the legal 
Over this 


If a woman converts to Islam in the dar al-harb, while her husband 
is an unbeliever, or if a resident of dar al-harb converts to Islam and is 
married to a Magian woman, she is not separated from him until she 
has menstruated in three periods and then separated from her husband. 
The reason for this is that Islam is not the cause of separation, and offer- 
ing conversion to Islam (to the other spouse) is not possible due to lack of 
jurisdiction, however, separation is essential to repel conflict. We, there- 
fore, imposed its condition, which is the passage of menstrual periods, 
in place of the cause, as in the case of a person who digs a pit. There 
is no distinction here between the woman whose marriage stands con- 
summated and one whose marriage is not consummated. Al-Shaft’i (God 
bless him) does make the distinction, as he did in the case of dar al- 
Islam. When separation occurs and the woman is a resident of the a 
al-harb (as a non-Muslim) there is no obligation of ‘iddah on her A 5; 
woman is a Muslim, the rule is the same for her according to Abū Ham a s 
(God bless him), but the two jurists disagree. This discussion will com 
up before you, God willing. 


‘ "La n- 
If the husband ofa Kitābī woman converts to Islam, their šami x 
tinues to be valid. The reason is that the nikah between them wa 
initially, therefore, it should be valid in this changed situation. 


iated 
T A RERA fallinne’ gi F be assoc12 
The ‘illah in this case is “falling into the pit,” but compensation cannot 
with it, therefore, it is attributed to the person who dug the pit. 
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one of the spouses moves over to our territory from 
harb as ā Muslim, a physical separation (bayniinah) occurs 
the dar al-! Al-Shāfi'ī (God bless him) said that it does not occur. 
between them. ouses becomes a prisoner of war, a physical separation 
if one of the hats between them without talaq, but if both become 
(baynūnak) D together, the separation does not occur. Al-Shāfi'ī (God 
prisoners © id that it does occur. The net result is that the cause is phys- 
bless him) we and not imprisonment, in our view, while he (al-Shāfrī) 
Ka vitāli posite view. He maintains that physical separation has the 
= K sit wilayah, but this does not lead to separation as hus- 
a bee wife, as in the case with a harbi who is visiting as a musta’min 
(on assurance of safety) or a Muslim musta min visiting the enemy ter- 
ritory. As for imprisonment in war, it requires freedom of attachments 
favouring the captor, but this is not realised without the termination of 
nikah. It is for this reason that a debt claim against the captive is writ- 
ten off. Our reasoning is that with physical separation, actual and legal, 
the securing of objectives cannot be maintained, therefore, it resembles 
the case of categories prohibited for marriage. Further, captivity leads to 
the ownership of the corpus (body), however, it does not negate nikah 
initially nor does it negate it for continuity, and it resembles purchase, 
Thereafter, it requires the severance of bonds with respect to the subject- 
matter, which is wealth, not the subject-matter of nikah. In the case of the 


musta min, physical separation has not occurred legally due to his inten- 
On to return, 


He said: If 


= mij migrates to our territory, it is permitted to her to marry 
bless bial Th, WARIO: period for her, according to Abū Hanifah (God 
T A € two Jurists said that she is to undergo the waiting period, 
res. kr has occurred after entry into the dār al-Islām, there- 
argues that tā by the law of Islam. Aba Hanīfah (God bless him) 
imposed WA ši waung period is the effect of a prior marriage and is 
ership of an Big A when there is no sanctity for the own- 
emale captive. y- It is for this reason that ‘iddah is not imposed on a 
s 


If cha: 

snaran e Snan, she is not to marry till she delivers her burden. It 
mkāh ig valid aa Abū Hanifah (God bless him) that if she does marry, the 
Child, ag ist, ut the husband is not to approach her till she delivers the 
“OUrse), The + case with pr egnancy resulting from zirtā (unlawful inter- 


re i dk: : 
“soning for the first view is that it establishes paternity. 
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Thus, if legal right of intercourse is effective in the ri 
effective in preventing nikah by way of precaution, 
If one of the spouses turns away from Islam (beco 
a separation ending marriage occurs without divorce anita 
according to Abū Hanifah and Abu Yusuf (God bless them) H lija 
(God bless him) said that if the apostasy occurs on the ža “amma 
band, then, it is separation through talāg, which is seal (3 rie ip 
to accept Islam. The factor that reconciles the two gi) host rr ts 
explained by us. Abū Yūsuf (God bless him) relies on the basis H ta 
stated for him in the case of refusal. Abū Hanifah (God bless him) dis. 
tinguished between the two situations. The reasoning for the distinction 
is that apostasy negates nikah, because it negates protection by the law. 
Talāg, on the other hand, removes the contract of nikāh, therefore, it is 
difficult to deem it talaq. This is distinguished from the case of refusal 
as the person relinquishes the adoption of what is good. Accordingly, the 
doing of good (by the gādī) becomes obligatory, as has preceded. It is 
for this reason that separation ending in marriage due to refusal depends 
upon a judicial decree, but it does not in the case of apostasy. 
Thereafter, if it is the husband who is the apostate, she is entitled to 
the entire mahr if he has had intercourse with her, and one-half mahr if 
he has not. If she was the apostate, then, she is entitled to the entire mahr 
if he has had intercourse with her. If he has not had intercourse with a 
she is not entitled to mahr or maintenance, because the separation 15 Cue 
to her. re: 14. 
He said: If the two become apostate together, they maintain the tā 4 
ir nikā < of istiksān. Zufar (God bless him) $% 
ity of their nikah, on the basis of itz! ates it, 
= akah S llified, because the apostasy of one neg 
that their nikah stands nullified, F We rely on the 
and the apostasy of both includes the apostasy of one. {bac 
report that the Banu Hunayfah turned apostate an 
P | ions (God be leased with them) 
to Islam. The Companions O P n their part Wa col- 
of them to renew their nikah contracts. eae Ft 
lective, due to uncertainty about exact dates. I ae oie vitiated, d0 
ir collective apostasy, the nikāļ wo ah as it 
Islam after their CO p because it negates riika; 
to the insistence of the other upon apostasy, D 
does in the case of apostasy of one at the beginning. 


Bht of paternity, it 


POstate), 


Chapter 59 


pistributive Justice in Marriage (Qasm) 


who are freewomen, he is under an obligation to 
the distribution of favours, whether both were 
(6 or Were deflowered, or whether one was a virgin and the other 
deflowered (before they married him). This is due to the saying of the 
Prophet (God bless him and grant him peace); “If a person has two wives 
and he is inclined towards one of them, he will appear on the Day of 
Judgement with one of his sides paralysed.” It is related from “A’ishah 
(God be pleased with her) that “the Prophet (God bless him and grant 
him peace) used to maintain justice in distribution among his wives, and 
he used to say, ‘O Lord, this is my distribution according to my ability, so 
do not hold me accountable for what I do not possess,’ ”” that is, an excess 
in love. There is no detail in what we have related. An older and a newer 
wife are equal due to the absolute meaning of what we have related. The 
kn that gasm pertains to the duties of performance in the contract 
ees and there is no difference in wives for this purpose. The extent 
isit isa choice left to the husband, because what is due is equality 

and not the method with which the equality is imp] 
equality due pertains to stav and quality is imp emented. Further, the 
physical activity y and not in intercourse as that depends upon 

If one Te 

AEN a plaice pa and the other is a slave, then, the 
"The teports from th O-thirds of the distribution and the slave a 
e Companions (God be pleased with them) 


fa man has two wives; 
deal justly with them ri 


POrted fr z 
reg om A 
“ines e compiler šā Hurayrah (God be pleased with him), The tradition is 
Lis recorded hi So the four Sunan. Al-Zaylaʻi, vol. 3, 214. 
€ compilers of the four Sunan. Al-Zayla’, vol. 3, 214. 
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indicate this.’ Further, the lawfulness of the slave is less than the law. 
fulness of a freewoman, thus, it must be reflected in their rights. The 
mukatabah, mudabbarah, and the umm al-walad have the same status as 
that of the slave girl, because the element of slavery still subsists in them, 
He said: They do not have a right of distribution in the state of jour- 
ney, and the husband has the right to travel with any of his wives he 
likes. It is, however, preferable that he draw lots between them so that he 
travels with one whose name turns up. Al-Shāfrī (God bless him) said 
that the drawing of lots is what 1s due, because “the Prophet (God bless 
him and grant him peace) used to draw lots between his wives when he 
intended to travel.’4 We maintain, however, that the drawing of lots is 
for the satisfaction of the wives, therefore, it belongs to the category of 
recommendation. The reason for this is that a wife does not possess the 
right to travel with the husband. Do you not see that at times none of 
them accompanies him. Likewise, it is his right to travel with one of them 
and this period is not taken into account in the reckoning of distribution. 
If one of the wives gives her consent to relinquish her share of the 
distribution in favour of another wife, it is permitted. The basis is that 
Sawdah bint Zam‘ah (God be pleased with her) asked the Prophet (God 
bless him and grant him peace) to retract in her case and to assign the day 
of her turn to ‘A’ishah (God be pleased with her)” She has the right to 
withdraw such consent, because she relinquished something that has not 
occurred as yet, thus, it cannot really be extinguished. God knows best. 


"The reports are recorded by al-Bayhagī and ‘Abd al-Razzāg. Al-Zayla’; vol. ei rA 
‘It is reported by most of the sound compilations from ‘A’ishah (God bē P™ 
with her), Al-Zayla'ī, vol. 3, 216. seat 

*Al-Bukhārī and Muslim have reported this case, but without referring to the re 


tion. The reason in their record appears to be old age. Al-Zayla'ī, vol. 3, 216. 
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Chapter 60 


The Meaning of Rada‘ 


He said: The minimum and maximum periods of suckling (breastfeed- 
ing) are legally the same if it occurs in the period of breastfeeding, and, 
to this the prohibition becomes linked. Al-Shāft'ī (God bless him) said 
that prohibition is not established except by feeding up to five times, due 
to the words of the Prophet (God bless him and grant him peace), “One 
or two sucks or feeding once or twice does not result in prohibition.” We 
rely on the words of the Exalted, “Foster-mothers who gave you suck,” 
and on the words of the Prophet (God bless him and grant him peace), 
“Prohibited by suckling is what is prohibited by lineage,” without pro- 
viding details. Further, although the prohibition is based on the suspicion 
that milk becomes part of the child adding to growth in bones and mus- 
cles, but this is a matter that is internal (not known), therefore, the rule 
has been attached to the act of suckling. What he? has related is rejected 
by the Ourān or is abrogated by it. It is necessary that such feeding be 
during the period of suckling, as we have explained. 

Thereafter, the period of suckling is thirty months, according to Abū 
Hanifah (God bless him). The two jurists said that it is two years, which 
wei al-Shāfi T's opinion (God bless him). Zufar (God bless him) said 
i lā N three years, because the term hawl (year) also conveys the mean- 

transferring from one state into another. It is necessary that it be 


1 | cats 
(Go A ` Tēcorded.by Muslim in two separate traditions. One tradition Is from ‘A’ishah 
ibis pleased with her). Al-Zayla'ī, vol. 3, 217. 
3] uran 4:23 
ti “A 
Se ieee by al-Bukhārī and Muslim from Ibn ‘Abbas and "Ā'ishah (God be 
om, t them). It has preceded in the first chapter of nikah. Al-Zayla’i, vol. 3, 218. 


atis, al-Shāfi'ī (God bless him). 
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more than two hawls, as we will explai | 
three. The two jurists rely on Šu vards erie should be] 
the (child) to his weaning is (a period of) res lted, "The c 
gestation period is six months and that jai Sei The 
Prophet (God bless him and grant him peace) s diži foti 
after two years.” The Imam (God bless him) Polis nn no suckin 
His reasoning is that God, the Exalted, has ars on the above Verse 
determined the period for them, therefore, each Fo two things and 
have the complete period (of thirty months) men ; bee things will 
determined for two debts, except that He has given Kā ts the period 
these periods, but it remains as stated for th oši mī in one of 
e other. Further, it j 
sary to alter the food (of the infant) so that growth de d as 
should come to an end and this occurs by extending th PFOS eek 
the infant gets used to the other diet, According] ha Aerts ka 
= l ži y, it has been limited to 
the minimum period of pregnancy as it changes. The food of the foet 
alters the diet of the infant, just as it alters the diet of the weaning child 
The tradition’ is to be construed to indicate the period of entitlement (for 
expenses), and it is in this sense that the text of the Our ān restricting it 
to two years is to be construed. 

He said: When the period of suckling is over, 
elated to suckling, due to the words of the Prophet (God bless 
“There is no radā‘ after weaning.” The rea- 
and this takes place in the 
not be fed on it. Weaning 


iMited b 


caning, The 


the prohibition can- 


not be r 
him and grant him peace), 
son is that the prohibition is based on growth 
period of suckling, because a grown person can : 
is not acknowledged prior to the period, except in a narration from Abi 
Hanīfah (God bless him), for he is no longer dependent on it. The basis 
for the termination of growth is the change of diet. Is suckling permitted 
after the prescribed period? It is said that it is not permitted as Pet mitung 


it is harmful, for it? is part of a human being. 


5Ourān 46:15 ST 
Š]t is recorded by Zayla'ī, VO! 3 
7That there is no sucklin 


8It is recorded by al-Tabarānī an 
9The milk. 


al-Dār'gutnī in his Sunan. Al- 


g after two years. 


d ‘Abd al-Razzāg. Al-Zayla‘i, vol. 3 219" 


chapter 61 


The Legal Effect of Rada’ 


He said: Rada” (suckling) prohibits what 1s prohibited by lineage, on the 
basis of the tradition that we related,’ except the mother of his foster 
2 because it is permitted to him to marry her. It is not permitted to 
him to marry the mother of his sister on the basis of lineage, because she 
is his mother or 1s ONE who has cohabited with his father. 

ister of his foster son, when 


It is permitted to him to marry the s 
d on the basis of lineage. The reason is that when 


he becomes prohibited for him, but this 


sister, 


this is not permitte 
he cohabits with her mother s 


meaning is not to be found in radā”. 
It is not permitted to him to marry his foster father’s wife or his fos- 


ter son’s wife, just as it is not permitted to do so on the basis of lineage, 
due to what we have related.” The aslāb have been mentioned in the text 
to exclude the consideration of the mutabanna as we have elaborated. 
ti AER iS related to the laban al-fahl, which is that a woman 
ofthe F eat infant and this infant becomes prohibited for the husband 
The KB. ee nursed her) as well as for his fathers and his sons. 
the foster Saher š arron the woman had milk in her breasts becomes 
(God bless him) i A e infant girl suckled. In one opinion from al-Shāfi'ī 
the prohibition i : an al-fahl does not give rise to prohibition, because 
on what we have aan vita suspicion of becoming part of him. We rely 
on both sides and ated.* Further, the prohibition due to lineage operates 
nd so also due to radā‘. The Prophet (God bless him and 


1 
The fir oe 
When N tn in the previous chapter. 
"That is, hs ave been nursed by a third woman. 
ayer Prohibits what is prohibited by lineage 
tradition as above. | 
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grant him peace) said to ‘A’ishah (God be pleased with her), * 
appear before Aflah, because he is your foster-uncle due to rad iah” 
reason is that he (the husband) was a cause of the SS, ā'ah; > The 
her, therefore, the prohibition is extended to him by way of tiks; milk in 
It is permitted to a man to marry his foster brother’s ‘ibe 
The reason is that it is permitted to a person to marry his I: Sister, 
on the basis of lineage. This occurs in the case of his brother sh sister 
father's side when this brother has a sister from his mother’s side ai Kā 
a case, it is permitted to his brother from the father’s side to m arcy a 
In the case of two infants (girl or boy), who have gathered on th 
breast of one woman, it is not permitted to one of them to marry a 
rati bri is the rule, because their mother is one and they are brother 

A girl is not to marry any (male) child of the woman who suckled 
her, because he is her brother. She is also not to marry a child (son) of 
her child, because he would be the child of her brother. A foster son is 
not to wed the sister of his foster mother’s husband, because she is his 
foster aunt. 

When milk is mixed with water, with the milk being predominant, 
the prohibition is linked to it. [f the water is predominant, it is not 
linked to the prohibition. Al-Shāfi ī (God bless him) disagrees saying that 
it is present in it in reality, We maintain that something that has been 
overwhelmed is legally non-existent so that is does not manifest itself in 
comparison to the predominant ingredient as is the rule in oaths. 

If it is mixed with food (wheat), the prohibition is not related to it, 
even if the milk is predominant, according to Abū Hanifah (God bless 
him), The two jurists said that if the milk is predominant, the prohibition 
is linked to it. The Author (God be pleased with him) said that the tā 
of the two jurists pertains to the mixture that is not touched by rps 

it is cooked, the prohibition does not apply to it by agreement, T A ie 
jurists maintain that what is taken into account is predominance, as ki) 
case of water, when its state is not altered. Abū Hanīfah (God bless ie 
maintains that the basic thing is food (wheat) and milk is SE ais 
it with reference to the purpose of mixing, Thus, it is like a hte into 
dominated. The drops of milk (that may be visible) are not pee 

account in his view. This is correct, because eating wheat is the . 


= Y q, vol. 3p 220: 
It is recorded by the six Imams of the sound compilations. Al-Zayla ī 
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yil: posTERASE 
goo% 4 with a medicine when the milk is predominant, 
, ixe 


| E. i l ilk remains the main 
if thë T a applies to it. The reason 15 that milk 


he prohibit Jiet, because the medicine is for strengthening it to achieve 
of the Gre" 


at milk, and it is predominant, the prohi- 
ilk is predominant, the prohibition does 


‘ oatm ; 
es to it. If thes dominant ingredient as is the case 


pition app in con sideration of the pre 


n is mixed, the prohibition applies to the 
. ant milk, according to Aba Yasuf (God bless him). The reason 
redominan PHR the same thing, therefore, the lesser in quantity 
s šā bei" hat is greater, for the purpose ofbasing the rule 
is deer 


vient to W 
a HR (God bless him), as well as Zufar (God bless him), said 
on 1. S 


that the prohibition applies to both, because one specie cannot dominate 
an identical specie. A thing is not deemed destroyed when it is mixed with 
its own specie, due to the unity of purpose. There are two narrations 
bout this from Abū Hanifah (God bless him), and the basis of the issue 
lies in the Book of Oaths (Ayman). 


Ifa virgin has milk in her breasts and she feeds an infant, the prohi- 
bition is established, due to the unqualified meaning of the text. Further, 
itis the cause of growth, thus, the contribution to the constituent parts 
of the infant is established. 


M m pēri a woman is extracted after her death and fed drop by 
ea ek ein F the prohibition is established. Al-Shāfi'ī (God bless 
bition grees. He maintains that the basis for the proof of the prohi- 
nis the woman, and it extends to others th h her. By her death 
she no longer remains th bj Meat NEED 
sonthat intercourse i subject-matter of prohibition. It is for this rea- 
ofmarital relation, ui a dead woman does not lead to the prohibition 
tributing to the EA e maintain that the cause is the suspicion of con- 
tod evelopment ae body, and this is due to milk insofar as it leads 
Prohibition becom growth; such a meaning is associated with milk. The 
irial and taja Stet Heke, with respect to the deceased in the case of 
e Prohibit O Ay bike i only pomum to do this), As for 
distin artin, and that is gone du a ue to the existence of a means for 
Ras shed due to a distinct: e to death. The two cases are, therefore, 
). istinctive factor (which is growth and develop- 


if the milk of two wome 
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Ifan infant is given an anema with milk 
lished. According to Muhammad (God bl 
established through it just as a fast is broken with it. The dict; 
ever, is obvious. The factor invalidating a fast is 74 r : 
body and this meaning is found in medicine. As Secon 
in radā”, it is growth, and such a meaning is not fou ane 
what serves as food is fed through the top (mouth) 


the prohibition 


is 
ess him), the R not estah. 


Tohibition i$ 
nction, how. 
a cure for the 
z hibiting factor 
nd in anema, be ain 
If a man has milk in his breasts, and he feeds an infant th . 
tion is not established, because this is not milk as verified Aka šami 
and development are not associated with it. The reason is viet ih m8 


4 , . e eme £ 
gence of milk can be conceived in the case of one who can give birth 


If two infants (boy and girl) drink of the milk of the same goat, the 
prohibition is not established, because there is no relation of constituent 


parts between a human being and an animal whereas the prohibition is 
due to this. 


If a man marries a grown woman and an infant, and the grown 
woman gives suck to the infant, both are prohibited for the husband, 
because he would be combining a mother and a daughter in marriage, 
and this is prohibited like combining the two on the basis of lineage. 
Thereafter, if he has not had intercourse with the grown woman, there 
is no mahr for her, because the separation has occurred due to her act 
prior to consummation of her marriage. The minor girl is an 2 
one-half of the mahr, because the separation has not AR one 
her act. Although suckling is her act, but her act is team Di 
the extinction of her right, just as though she had killed t ey atl 
whom she was to inherit. The husband is to have recours 


i i intentionally ren- 
woman (for the mahr paid to the minor) in case she inten y re 


i : is no daim 
: iti If she did not intend it, there ! : 
dered the marriage vitiated. If she ie was married to 


| : urse to her 
esate Muhammad (God bless him), he is to g a aa 
boih ki The correct view, however, 15 that one a a 
The reason is that she has confirmed a ery big prai 
guished, which is one-half of the mahr, an Car" 
the destruction of wealth. She is, powers 
suckling is not the basis for the vitiation © 


nas at one- 
is established merely as 4 GMT VERT O ian For itis the 
5 is known, DU 
by way of mut'ah as 1s 








RAGE 
vīr: FosTĒ 
poor 


e is the cause, 4 WYONG is stipulated as in the case of dig- 
after, she has committed a wrong if she is aware of the 
ded vitiation through radā”. If, however, she is not 

‘age an arriage OT she is aware of the marriage, but intends to drive 
aware of EME m d death from the infant, and not vitiation, even then she 
an ed. This from our side is the acknowledgement of igno- 

ein law) for the elimination of the hukm (operation of 


ge. If 
+ There 


pf marti? 
ing è Pl inten 
gin d has inte 


has not transgress 
an excus 


thelaw) ny of one woman alone is not admissible in radā”. It is 
lished by the testimony of two men or one man and two women. 

ae d bless him) said that it is proved with the testimony of a single 
eth if she is known to possess moral probity. The reason is that the 
ronibition is due to a right that belongs to the rights of the shari‘ah, 
therefore, it can be established through the testimony of a single per- 
con, and is like one buying meat when a person informs him that it was 
slaughtered by a Magian. We maintain that prohibition cannot be proved 
separate from the loss of ownership in the category of nikah, and the nul- 
ification of ownership cannot be proved except through the testimony 
of two men or a man and two women. This is distinguished from meat, 
because the prohibition of consumption is distinguished from the loss of 
ownership, therefore, it is considered a matter of ritual. God knows best. 
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Chapter 62 


Talāg al-Sunnah (Divorce Conforming to the 
Sunnah) 


He said: Talāg (divorce) is of three types: hasan (proper), ahsan (more 
appropriate) and bid‘ (innovative, not conforming to the Sunnah). The 
ahsan form of divorce is that a man divorce a woman with a single 
repudiation pronounced during her period of purity from menstruation 
(tuhr) during which he has not had intercourse with her. He then leaves 
her alone (does not cohabit with her) until she completes her waiting 
period ("iddah). The reason is that the Companions (God be pleased with 
them) used to prefer not increasing the number of repudiations over one 
ull the passing of the waiting period.’ This form had greater merit in their 
view than a man divorcing his wife by pronouncing three repudiations, 
one in each period of purity. The reason is that the ahsan form is the far- 
thest from remorse (leaving a possibility of retraction) and less injurious 


for (the feelings) of women. There is no dispute about the (absence of) 
disapproval for this form. 


~ big hasan form, which is also called talāg al-sunnah, is that a woman 
ations Marriage has been consummated be divorced with three repudi- 
bless EAE As in three periods of purity (one in each). Mālik (God 
isine ve said that it is bid'ah (innovation against the Sunnah) and only 
sumpti Pudiation is permitted. The reason is that the governing pre- 

°n with respect to talāg is that it is prohibited and permissibility 


‘Tt is 
tava, vol » <S by Ibn Abi Shaybah from Ibrahim al-Nakha (God bless him). Al- 
"J; £20, 
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is granted due to the need of separation? Such a need is met 

single repudiation. We rely on the saying of the Prophet (G Phi. ` 
and grant him peace) in a tradition from Ibn ‘Umar (God bis ] Pless hin 
both), “It is a sunnah to await a period of purity and then Bias With 
pronouncing one repudiation in each period”? Further, the ar i her 
around the evidence of need, which is the pronouncing of di 3 revolves 
period of time in which desire is renewed, and this is a period eae ie 
which intercourse has not taken place. The need, therefore, mite 
of its evidence, Thereafter, it is said that he should delay the See 
ment till the end of the period of tuhr in order to avoid prolonging re 
waiting period. It is, however, the stronger view that he is to pronounce 
the repudiation as soon as she attains purity, because he may have inter. 
course with her. This will place the person who pronounces divorce after 
intercourse in a state of trial. 

Talāg al-bid'ah (innovation conflicting with the Sunnah) is that he 
divorce her with three repudiations pronounced in a single statement 
or three repudiations in a single period of purity. If he does this, the 
divorce takes effect, but he has sinned. Al-Shāfi'ī (God bless him) said 
that each form of divorce is mubah (permissible) as it is a legally valid 
act so that it leads to its legal effects. Legal validity does not exist side 
by side with prohibition, as distinguished from a divorce pronounced 
during menstruation. The prohibited element is the prolongation of the 
waiting period for the woman and not divorce. We maintain that the 
governing rule in divorce is prohibition’ insofar as it leads to the A 
mination of nikāh, which is meant to secure interests both of this wor 
and the next. The permissibility of divorce is to meet a need of being 

i h need of gathering three repudiations 11 3 
separated, and there is no suc nee g ods of purity 
single statement, whereas distributing them over three per! “naka and i 
is established in view of its evidence. The need, in fact, sā ta N 
is possible to conceive the application of the evidence to 


j ed, The 
erstood in the light of the presumption pre arā 
hah. The oppsite of this 15 al-aslu fi ya e 
erates in the case of divorces : 

t is the need for separation: 


This statement is to be und 
presumtion is al-aslu fi al-ashyā' al-ibaha 
tahrim. In this case, the second presumption opera! 
an act that is prohibited. The basis for permitting | a 
met through a single repudiation; there is no need for ri = ere 

‘It is recorded by al-Dār'gutnī in his Sunan. Al-Zay na dēj : Sronoun 

‘This repudiation will not conform to the Sunnah as he 
in a period of purity in which he has had intercourse. F 

5The presumption of prohibition has been discussed. 


cing divorc 
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ook | « - ‘ . , 
; uey of the act in itself, insofar as it is the elimination of 


for the leg yeni it does not negate wes gS ie to an ane 
ihe slavery 0 nd that is the meaning We have state . The same applies 
M meaning * ing of tWO repudiations in a single period of purity, as 
ro the pronoun n the basis of what we have stated. The narration (from 
these are bid'ah © le irrevocable repudiation." It is stated in 


l Hored about a sing l 
our jurists) ae ķā person violates the Sunnah, because there is no need 
al-Asl ANA additional qualification to effect separation, with such 
blis 


to estaol; n being irrevocability. In al-Ziyādāt it is stated that it is not 
ificatto 
ae for effecting immediate separation. 
isa 


The sunnah in divorce is of two types: sunnah pertaining to time 
and sunnah pertaining to number (of repudiations). The sunnah per- 
raining to number applies equally to one whose marriage stands con- 
summated and one whose marriage has not been consummated, and we 
havealready mentioned this. The sunnah pertaining to time applies only 
tothe woman whose marriage has been consummated, and she Is the one 
whom the man divorces in a period in which he has not had intercourse 
with her, What is to be observed is the evidence of need, and that is the 
pronouncement of divorce in a period when desire is renewed, and such 
aperiod is that of purity in which intercourse has not taken place. As for 
the period of menstruation it is a period of repulsion, and desire subsides 
with intercourse once in a period of purity, 
ri i di kā a aja whose marriage has not been consummated, 
(God bless him) «ts in the period of purity or of menstruation. Zufar 
birkas ira as he deems it analogous to the case of the 
oE riage stands consummated. We maintain that desire in 

tot the woman whose marriage h b 
tueandis not reduced du ge has not been consummated stands 
tain 4 through Stiga kr to menstruation, unless his aim has not been 
itis renewed during oe € case of one whose marriage is consummated, 
e said: If the period of purity. 

8 and the taad one does not menstruate due to minority or old 
nah, heis to divo peat to divorce her thrice according to the Sun- 
"510 Prono rce her with one repudiation. After a month has passed 
has Passed h “nce another repudiation and then wh th th 

their ca Cis to Pronounce th ar Sie pe eis = meh 
se the month a another repudiation. The reason is that in 
| z as a substitute for the menstrual period. God, 
mah, 


A~ 
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e Exalted, h id, “ 

Saints irns i P ASE «tk ae Passed the 
à period, if ye haye 

is three months, and for those who have no courses (it is kiju doubts, 
those who are pregnant, their period is until they deliver th to 
Substitution with the month is specific to menstruation : burdens’? 
the vacation of the womb is also reckoned through cane ŠO that 
of such a woman, when this is usually assessed through Kid: the case 
period and not with the period of purity. Thereafter, if the ok ma 
pronounced in the beginning of the month, the reckoning of the a i 
will be based on the moon, If itis pronounced in the middlē ofthe ak 
the reckoning will be on the basis of days for the distribution of tepadi: 
ations. The calculation of the ‘iddah will be made in the same manner 
according to Abu Hanifah (God bless him), According to the two iiss 
the first month is completed by its end, while the months in between on 
the basis of the moon. The issue 15 similar to cases in hiring.” 


age of 


It is permitted to him to divorce her’ without any separation based 
on time between intercourse and divorce. Zufar (God bless him) said 
that he is to separate them with a period of one month, as the month 
acts as a substitute for menstruation. The reason 1s that with intercourse 
desire goes away and is renewed with time, and this time is one month. 
We maintain that there is no likelihood of conceiving in the case of such 
women, while the disapproval in the case of those who menstruate was 
on this basis. The reason is that by delay, the period of ‘iddah WS 
vague, Desire, even though it goes away in the manner stated S I $ a 
yet increases due to another reason, because a man desires anne 
course with a woman who is not likely to become act is Ks 
for avoiding the burden of a child. Thus, the period bce D “he ODER 
the period of desire, therefore, !t will be like the per 


who is pregnant.” 


Divorce in the case of a pregnant woman. ki ont fusion in 
after intercourse. The reason is that tt does not lead A period ve desi 
working out the tiddah. The period of pregnancy z during ddak and 
for intercourse as the possibility of becoming pregna 


permitted immediately 


7Qur’an 65:4 
šWhere the calculations arē base 
9That is, a woman who does not 


|0See next issue. 


oon or the number of day’: 


d upon the m old sg T minority: 


menstruate due to 
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. oot relevant OT the person desires her as she is bearing 
si desire is not reduced due to intercourse. 
wo regnant woman) thrice in the period pre- 
Be divorce het =e diations with a 
He is ™ unnah, by separ ating every two HP" 
by the Su > Abū H anīfah and Abū Yūsuf (God bless them). 
far (God bless them), said that he is to pronounce 
udiation according to the (method of the) Sunnah. 
only a site tā the presumption about divorce is that 1t 15 prohibited 
The 7e350® n d due to need), and the shari'ah has prescribed a separa- 
(unless ARĪ (‘iddah), whereas a month is not the period prescribed 
ion of hE P ant woman for she will become like a woman whose period 
forthe preg" o that the next repudiation cannot be 


| become extended (s puga | 
of purity a “The two jurists argue that the permissibility (of divorce) 


seen “ah (reason) of need. The month is evidence of this need 
xs in the case of the woman in the menopause OT one who 1s a minor 
(for they too have an extended period of purity). The reason for this is 
that the period of one month renews desire in conformity with normal 
instinct, therefore, a month 15 suitable for identifying the need and serves 
ss evidence for it. This is to be distinguished from the case of the woman 
whose period of purity is extended, because the identification of the need 
inher case is the (renewed) period of purity (often menses) for she does 
menstruate, and such purity is desired in all periods, but it is not so in 

pregnancy (as renewal of purity is only after pregnancy). 
the oe aes i ban during a period of menstruation, the 
kādas gūs = 4 e reason is that the prohibition of doing so 
dade aitei, šādās t e — of validity of divorce, and this we have 
nišās decane a ae the validity of divorce is not negated. It is, 
words of the Pros gr at he make a retraction in her case, due to the 
t0 'Umar (God be F od bless him and grant him peace) addressed 
wife)” When he (the pēri him), “Order your son to take back his 
i 5 statement conve na th ag divorced her during her menstrual period. 
TES retraction, There ft e validity of divorce in such a case and then 
be of our jurists ( Ape a IM MĪT (ofretraction) is upheld by 
R acting upon thet ā ikh), but the correct view is that it is obliga- 
"doing the S intent of the command. Further, it is obligatory 
to the extent possible, by removing its legal effect 


0 
ad and ZU 


Wh. 
15 'eCOrded b 
Y all the six Ima 
© six Imams of the sound compilations. Al-Zayla'ī, vol. 3, 221. 


iy, a 
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and that is the ‘iddah, and so also the injury caused 
of the ‘iddah." y caused by the 


He said: When she has attained purity and then received h 
course followed by the next period of purity, if he likes he er monthly 
her or if he likes he may hold on to her. He (the Author, G ary divorce 
with him) said: This is how it has been stated in al-Asl, while At es ; 
(God bless him) has stated that he may divorce her in the period ee jāvī 
following her first monthly course. Abū al-Hasan al-Karkhi (God ble 
him) said that what al-Tahawi has stated is the view of Abi Hanifah 
while the view of al-Asl is that of the two jurists. The reasoning ileg 
lying the view in al-Asl is that the Sunnah employs menstruation for 
effecting a separation between two repudiations, and the separation here 
is through part of the monthly course, which is to be completed through 
4 second course. As it cannot be split into parts, it has to be completed. 
When the second monthly course is complete, the period of purity fol- 
lowing it is the period conforming to the Sunnah, therefore, divorcing her 
in conformity with the Sunnah 1s possible. The reasoning for the other 
view is that the legal effect of the divorce has become non-existent due 
to retraction. The situation now is like one where no divorce has been 
pronounced during menstruation. Thus, divorcing her in the period of 
purity following it will be in conformity with the Sunnah. 

If a man says to his wife, who menstruates and with whom he has 
consummated marriage, «You are divorced thrice according to the Sun- 
nah” when he had no particular niyyah associated with his acne 
she is divorced with one repudiation taking effect in each Pe x 
purity. The reason is that the character Jar (in li- ssunnah) UPNA ih 
and the time of the Sunnah form is a period of purity m we radītā 
course takes place. If he had formed the intention that all t jā = ja 
take effect that very moment or one repudiation at the beat eet they 
month, then, they will take effect as he intended. This ; pee of purity 
become effective during the state of menstruation or tHe za operating at 
Zufar (God bless him) said that the niyyah of all repudiatio h oppose? the 
once is not valid as it amounts to bid‘ah (innovation), yug 


ingo 
Sunnah We maintain that his niyyah includes as & p! 


Prolongation 


obable mean! 


Peri of 
, ich it con” 
izin other words, undoing an injury 15 obligatory, and an act 
be undone is also obligatory: 


This is an interesting idea. 
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f divorce, insofar as the legal valid- 
abc er ec from the Sunnah and excludes 


; also ari l - 
he ci "| three acting r on prescribed by the Sunnah. Accordingly, his 
1y ence mM af Ārā not include the form conforming to the Sun- 


occu 
the vāli ed statement " 
uk „nd it is his intentio 
path e who no longer mens 


| is on ki i 

if the ae ken into account (not menses), one repudiation will 

case months na another the next month, and another the following 

take aa : sti is that the evidence of need in her case 15 the month, 

at tie of purity for those who have periods, as we have explained, 
(i 

fhe had formed the niyyah that all three were to take effect at once, 


they do so, with Zufar (God bless him) disagreeing, as we elaborated. 


This is contrary to the case where he says, "You are divorced according 
to the Sunnah,” but 


he does not mention the word “thrice,” because the 
niyyah of three operating at once is not valid for such a statement. The 
season js that the niyyah of all three acting at once is valid for such a case 
here the character Jam (in lī ’ssunnah) is for the timing. As this state- 
a to timing in a general way, therefore, it necessarily implies 
i $ K of the repudiations be taken in a general way. Thus, 

peration of all three at once, the generality with 


respect to timing stan 
not valid. 5 ds nullified. Consequently, the intention of three is 


n that will be O perative. 
truates or is one in whose 
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EGAL CAPACITY FOR PRONOUNCING DIVORCE 


Th . 
e divorce pronounced 


e 
e divorce pronounced 


tn sleep is n 
ot vali 
and grant him alid, d 


i any husband is valid if he is sane and major. 
ki < aa an insane person and one doing 
ni pedicel. "Hee es e words of the Prophet (God bless him 
s i an insane person bee IS permitted, except the divorce of a 
ional f T30, e reason is that ] 
wo pa oMa faculty (2g1) w at legal capacity depends 
this facul aql)" with which one iscri ix 
can discrimi 
€ person asleep cannot exercise a hh pi 
ice, 


s0 


E Sr wa for performance). The martāt 
s ee pier. ahliyyat al-wujūb or capacity 
€ of being a human, a natural person. 


ike is ‘agl. As co 
Būts is based on the 
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The divorce of the person coe 
him) disagrees. He says that pienā Ndr Al-Shafi‘ 
tion ( ikhtiyār), and it is through this that eine $a 
This is distinguished from the case of one ci hoe acknowledged 
in (not) using the words of talag. Our BĀLI is hal aes choice 
the occurrence of divorce with respect to his legal] ni he has intended 
was in possession of his legal capacity. These eh asas Wils while he 
his situation and for the repelling of his AEO are not lost due tg 
the obedient person, The basis for this is that he es iz analogy of 
he has chosen the least of these. Such a choicēi je a Cvi and 
volition, except that he is not happy with the 1 di tā uftentian and 
PDAS SAS aN Ni eg effects of his act. This 
ey is situation, just like that of one doing so in jest 
| e divorce pronounced by an intoxicate | 
view preferred by al-Karkhī ad al-Tahawi ete meee 
does not take effect. This is also one of the two opinions of al-Shafi ; 
bless him). The reason is that intention is valid due to the rational aci 
whe set pede R's ķi 15 ae the loss of the faculty through banj 
teal i ane an medication. We maintain that his reason- 
ty is lost due to a cause that is an offence, The legal effects have 
thus been deemed retained as a deterrence for him. Ifhe drinks liquor and 
then develops a headache so that he loses his mind due to the headache, 
we would say that the divorce pronounced in such a state does not take 


effect." 

Divorce by a dumb person through gestures takes effect, because his 
gestures are known and are taken to stand in place ot expressions, On the 
basis of need. The reasoning will be presented at the end of this book, 
God, the Exalted, willing. 

The divorce of a slave girl consists of two repudiations irrespective of 
her husband being a freeman or a slave. The divorce ofa freewoman con- 
sists of three repudiations irrespective of her husband being 4 freeman 
or a slave. Al-Shāfi'ī (God bless him) said that the number of meee 
tions depends on the status of men, due to the words of the Prophet (G° 


bless him and grant him peace), Divorce depends on the status of me? 
while ‘iddah depends on the status of women.” Further, 
beings have been prep 


as an owner is an honour and human 


(God bl 
€ by side with ati 


i is not an offence. 
e rational faculty ! vol. 3s 225 


= ES 
611 this case, the cause of losing th 4 
rded by Ibn Abī Shaybah. Al-Zayta i» 


zitis a gharīb tradition that is reco 


Al-Hidayah sts 


man is perfected in a freeman, therefore, his 
ne vider and greater. We rely on the words ofthe Prophet (God 
avnershiP zi ant him peace), “The repudiations for the slave girl are 
pless PIP ai iting period consists of two menstrual periods.” The rea- 
wo and ga 5 ermissibility of permitting marriage with a woman is a 
son Is as she is concerned. Slavery has the effect of halving these 
plessing ap eptthata repudiation cannot be halved, therefore, two com- 
vat diations are assigned, The interpretation of what he has related 

If a slave marries a woman with the permission of his master and 
then divorces her, the divorce takes effect. A divorce pronounced by the 
master does not take effect against the slave’s wife. The reason is that 
ownership in nikah belongs to the slave. Its relinquishment, therefore, 


belongs to him and not his master, 


h meaning of being 4 hu 
e 


i% 
I i$ r 
Ent Ve 4 corded O EX CK] 
vol, "ONS are Te m Aish 
3 226, corded by 


ah and t 
Abū eee ore (God be pleased with them). The differ- 
» al-Tirmidhi, Ibn Majah and others. Al-Zaylaī, 


at is, the t 
raditi i im 
ON relied upon by al-Shāfiī (God bless him) 


chapter 63 


pronouncing Divorce 


talag (divorce)' is pronounced in two ways: direct expression (sarīh)? 


and indirect expression (kinayah; allusion). Direct expression includes 
a man’s statement, “You are divorced,’ “You are a divorced woman 
(mutallaqah),” and “I have divorced you.” Talāg takes effect with these 
expressions and is of the retractable (revocable) form (rajī).* The rea- 
son is that such expressions are employed? for pronouncing divorce and 


"That is, repudiation. 

"Words that convey their meaning explicitly. 

"A statement is essential. Talāg does not become effective by mere inner resolve and 
intention. An opinion attributed to al-Zuhri is that it does become effective. 

‘The Legal Effects of Irrevocable (Bā'in) Divorce —The legal effects (hukm) of revo- 
cable divorce have been explained by the Author, however, the irrevocable forms need 
me elaboration. Irrevocable divorce is classified into two types: (1) three repudiations 
and (2) one or two repudiations. The rules for each type vary according to the free- 
ai pat of the spouse. Here we focus on free persons. When the repudiations 
tear bis "ārā that is, one or two, the result is that the husband cannot have inter- 
lā and eae € woman without a new contract of marriage, his pronouncements of 
ind there i ue ineffective, there can be no li ān (imprecation) between the piens 

owever. The R mutual inheritance between them. The resulting prohibition is ig! t, 
man and alas caning is that he can marry his wife without her marriage to pe er 
aN three Goat divorce. The explanation is that an irrevocable divorce, wi . mn 
ibject- matter ls tons, results in loss of ownership, but not in the prohibition 0 "x 
M the loss o ow à woman). As compared to this, three irrevocable repudiations res 

OMe nership as well as prohibition of the subject-matter. The woman can 

$ 


i | i š ` 
R practice, ible only if she marries another man and is then divorced. 
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Boox Vill: Divorce 

are not used for other matters, They are, thus, direct e 
expressions are followed by retraction on the bas < 
These expressions? do not depend upon n 
son is that such expressions are direct for this 
mon use. Likewise, where he has intended ir 
that he has intended immediate execution of a 
made contingent upon the termination of 
Accordingly, such an intention reverts to hi 


if he intends a release from the compact by his pronouncement of 
talāg, it is not admissible for a judicial decree, as it contradicts the appar- 
ent meaning, but it will be admissible for what is between him and God, 
the Exalted, because he has intended what can be included in the proba- 
ble meaning of the statement (and God knows the inner intentions), Ifhe 
intended thereby release from labour, it is neither admissible for a judi- 
cial decree nor for what is between him and between God, the Exalted. 
The reason is that the word talāg is intended for release from a bond and 
the woman is not in bondage for labour. It is narrated from Abū Hanifah 
(God bless him) that it is admissible for what is between him and = V 
he has employed it for release. If he says, "You are a mutlagah (instea j 
mutallagah),' it does not amount to a pronouncement of divorce excep 
isi i is that this word is not used in practice, 
through his intention. The reason is | ae 
therefore, it cannot be treated as a direct expression. vākiā 
He said: By the use of such an expression (direct) omy nafs (God 
i j ded more than this. Al-Sha 
diation takes effect even if he inten nee afem 
a ; ds takes effect, because Ms 5 
bless him) said that what he intends take 4: divorces implies the 
i ; is. The mentioning of one w rate Ore 
probably implies this. T inset like mentioning 
mentioning of divorce in the literal meaning, Ju ++ ig valid ifa number 
scholar implies scholarship. It is for this reason ee 5 dication of Spec” 
i ‘ated with the statement so that it becomes an} lar so that for 
is associate etn ibute conveys the singu at 
ification. We maintain that an attribu alig, thus, the statem 
th d al the word tāligān is used and for three tau a tie jentioning ° 
; : at imply a number because it is contrary to It- 
oes n 


Tessions 6 

is of ēkas va 
tyyah (intention). The tea 
Purpose due to the ļ 
revocability. The r 
matter that the sha 
the waiting period 
m.’ 


ir com- 
Cason js 
Tah has 
(īddah), 


ici f talāg. 
These expressions are explicit for purposes of talaq 
"The text is Qur'an 2:228. 
‘That is, direct expressions. — 
sin other words, even if he inten 
with respect to retraction operates. 


indi jon 
in other words, an indirect express) 


he sharia 


i d by t 
ds irrevocability, the rule impose 


a 
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. the mentioning of divorce, which is a description of the 
pe divorcer R tthatofdivorce, as that is repudiation. The number that is 
manand = th it is an attribute of the verbal noun that is implied, which 

> ats repudiations, like the statement, “I gave him abundance” 
thr 

i a substantial (abundant) grant. 

hatis, 


fhe says, “You are al-talāq (divorce), or “You are the taliqun al- 
_.” ar “You are tāligun talāgan,” and if he does not have a partic- 
re ah, or he intends a single repudiation, or two, then a single 
ante repudiation will take effect, but if he intends three, three 
repudiations will take effect. The occurrence of divorce through the sec- 
ond and third statements is obvious. The reason is that if he had merely 
nentioned the attribute, divorce would have occurred. Thus, when he 
mentions the attribute and mentions the verbal noun with it, when 
wch noun strengthens it, the divorce occurs a priori. As for its occur- 
rence through the first statement, the reason is that the verbal noun is 
sometimes mentioned when the nominal term is intended, like saying a 
man who is ‘adl, that is, ‘adil (just). This amounts to Saying, “You are a 
lūlģun" In the same manner, if he says, “You are al-taldg,” the divorce 
curs with this too and no niyyah is needed. This will be deemed a 
ttractable repudiation, as we have explained, for it is a direct pronounce- 
an of divorce due to its widespread use. The niyyah of three divorces 
* valid, because the verbal noun implies generality of meaning and 
multiplicity, because it is a generic noun, thus, it will be treated lik 
(etic nouns, C eric noun, sity reate like all 
onsequently, it implies the least with the probability of 


tncludin 
| gthe whole. The intention of two repudiations in this statement 


Knot val; . 
valid, with Zufar (God bless himj disagreeing. He maintains that 
5 Part of three, thus, when 


Blige 275. the intenti is vali 
"artis valid as wells cane ion of three is valid that 


"three ig yal: abit of necessity. We say that the niyyah 
“Wah of "18 a genus, so that when the woman is a Slave, the 


two . i 

x AS for ithe is ZE in her case taking into account the 
Rē tt does not impl eo = freewoman, it is a number and the 
tipa is observed y number. The reason is that the meaning of 
"Ble ing tite Gra < °F singular words, and this is possible through 
huge e OU are higun a ijas The dual is eliminated from these. If 
i on R Ward wrt and maintains that he intended one 
S tO be deemed « 19 and another repudiation by the word al- 
Uitable for ae uthful. The reason is that each word taken 
Occurrence of divorce. It is as if he had said, 


Wo 


„ey 
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“You are repudiated, repudiated.” With such a state 
repudiations take effect when he has consummated a two 
If he attributes divorce to the woman as whol is Marria 
to be the whole, divorce takes effect, because cies or to w 
abject of divorce. This is like saying, “You are re es attribu 
that the character ta’ (in anti) is a pronoun for is ated.” The reason ic 
he says, “Your ragabah (neck) is divorced, or AAEE And so also if 
or Your head is divorced” or “Your soul,” or a pe is divorced” 
vagina” or” face.” The reason is that these ward ; y Or “corpus” or 
As for the words “corpus” and “body” it is obvi s refer to the entire body, 
words. God, the Exalted, has said, “The et ses and so also the other 
said, “They would bend their necks in humili nā ragabah.™ And He 
bless him and grant him peace) has said, “G ri The Prophet (God 
the surūj (saddles).”> It is said, “So and 6 = th PT ECAD the furiy on 
ple,” “O face of the Arabs,” and “His soul expi e bas (head) of the peo- 
the same sense, the word dam (blood) is sēd SR RA FARAD his self In 
pan these words is also nafs (self), which is ernie oe ili 
esam ies i i 
“One-halfo z iat n ines an inseparable part of her, like saying, 
rable part is th : is divorced.” The reason is that the insepa- 
k pk 4 = e subject-matter of all transactions like sale and others. In 
seperated tb siet subject-matter of divorce, except that it cannot be 
way of PAEA erence to divorce, therefore, the whole is intended by 
the Sea ee FE 4 riet ši "Your foot is dnas 
said that it does take effect. The eats d eena sa oa cs 
ified ‘part, us-it.does not : 4 isagreement applies to eac F 
two jurists (Zufar and al xpress the meaning of the C bu 
from by virtue of F -Shāfi'ī) argue that it is a part that is benefite 
fab bekons N the contract of nikāh, and something that has this sta- 
E K subject-matter of the contract of nikah. Consequently, " 
lished for A cheat talāg as well. The rule is, therefore, esta ; 
the whole as in th rt dušas it to talāg and thereafter it spree $ 
the case where} OCASE ofthe inseparable part. This is distinguishe kājā 
where it is attributed to nikah, because extending the meaning 


retractable 
8€ With her 
hat is taken 
ted it fo the 


"Our'ān 4:92 
“Qur'an 26:4 
*Al-Zaylat we 
Yla'ī says that this tradition is gharib in the absolute sense. Al-Zayla I p l 
by [bn ‘A f: 


228. He adds that i 
at it may be supported somewhat by a tradition reporte 


AT 
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reason is that the prohibition of the remaining parts 
y of this part. In the case of divorce, the matter 
maintain that he attributed divorce to something that is 
therefore, it becomes redundant. It is as if he had 
it to her saliva OF nails. The reason is that the subject-matter 
hich there is 4 restriction, because divorce is based upon the 
-emoval of such restriction; and in the hand there is no such restriction. 
itis for this reason that it 15 not valid to attribute the contract of nikah to 
‘tas distinguished from an inseparable part, as that is the subject-matter 
of nikāh and attributing it to the contract of nikah is valid. Likewise it i$ 
the subject-matter of talāg. The jurists disagreed about the woman’s back 
and her stomach.” The correct view is that a talaq in this case is not valid 
gs an expression naming these parts does not refer to the entire body. 

by pronouncing one-half of a repudiation or one- 


If he divorces her 
third of it, he has divorced her with one repudiation. The reason is that 
mentioning of a fractional part 


divorce cannot be fragmented and the 

amounts to the pronouncement of the whole. The same response is given 
for any part that he may mention,” due to the explanation we have pro- 
vided. 

If he says to her, “You are divorced with three- 
ations” then she is divorced with three repudiations. The reason is that 
one-half of two repudiations is one repudiation, thus, when three such 
halves are combined they amount to three repudiations by logical neces- 
a If he says, “You are divorced with three-halves of one repudiation, 
it is said that this amounts to two repudiations. The reason is that the 
mai Comes: to. one and one-half repudiations and this has to be com- 
Kā Mato a round figure). It is also said that this amounts to three 

pudiations as each half is completed in itself, and this comes to three 
repudiations. 
io Sacra to her, “Yo u are divorced from one up anpe H «i on 
Alvin tn a and two, then it amounts to one repuc ar it amounts 
O ās o three or what is between one and three; oA ihe 
tw šās This is the view according to Abū Hanīfah (God bless him 

9 Jurists said in the fi that th amount to two in the sec- 
ond cas in the first case that they d that in the first 

e they amount to three. Zufar (God bless him) sā! 
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customary tes A se is that such aaoi Of the two 
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to another, “Take from itt weal the whole, as when yo ade in the 


dirhams.” Accordi z zp from one dirha 
what is more has the sit antéali (God bless bits aia is 
um mentioned and w intended is 


maximum mentioned. Th hat is | 
a s us, peo le s se ; S Lesser than 
enty or what is between sixty ple say, My age is from sixty À ba 


have menti + nd seventy. They m 
thy rich eles EIE the whole (as in lobana thereby what we 
e basic rule is that of ibahah (permissibili ane to vi 
sand will be ag 


mentioned (by the two juri 
kā jurists), but the prim 
i ar 
of prohibition. Thereafter, the first limi - re Mdivani tha 
ond can be based upon i arst Amit must be present so that the sec 
36 aANT A pon it, and its presence is there when it occursle ly 
"14 RER ed from sale, as the limit is present in it prior to ĀRA 
Te tenten a ng then morally it is taken into account, but not legally 
ae is that his statement probably includes this meaning, butitis 
rary to the apparent meaning. 


th culation thereby, or he does not have any intention, 
then it amounts to one repudiation. Zufar (God bless him) said that two 
repudiations take effect according to the practice in arithmetic (1x2=2): 
This is also the opinion of Hasan ibn Ziyad (God bless him). We maintain 
that the effect of the proposition is to increase the multiplicands and not 
the result of multiplication. Increasing the components of a repudiation 
does not lead to an increase in its number. 

o three 


If he intended thereby “one and two,” then they amount '® g 
repudiations, because this is the meaning probably implied. The ge 
ter “waw” is for conjunction and enveloping and it combines „kai 
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| This type of reasoning appears to be similar to that adopted for €x 

; bows from washing in the case of minor ablution (wudū ). 
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the woman's marriage is not consummated one repudia- 
as in his statement “one in two.” If he intends one with 
repudiations will take effect,because the word fi conveys the 


‘ing of “with.” as in the words of the Exalted, “Enter fī (with) my 


servants, that is, with my servants. 
if he intended one number to be included in the other, one repu- 
ģiation Will take effect. The reason is that divorce does not work as a 
wrappers therefore, the second number becomes reduntant. 

if he says, "Two in(to) two” and intends multiplication and calcu- 


lation thereby, two repudiations take effect. According to Zufar (God 


hree. The reason is that the result implies that these 


bless him), these are t | 
are four, but repudiations cannot be in excess of three. We maintain that 


only the first number mentioned will be taken into account, as we elabo- 
rated.” 

If he says, “You are divorced from here up 
one repudiation, and he possesses the right to retract. Zufar (God bless 
him) said that it is one irrevocable repudiation, because he attributed 
extended length to it. We maintain that in fact he made it short, because 


when it takes effect, it will take effect in all locations. 


If he says, “You are divorced at Makkah or in M 
divorced at once at all locations in all lands. Likewise, if he were f° say, 
You are divorced in the dar.” The reason 15 that divorce is not speci to 
one location to the exclusion of another. If he means thereby when i 
reaches Makkah” he will be considered truthful morally, but nol 3 ihē 
cially, because he intended a concealed meanin agains 
TA meaning. Likewise, when he says, Won are i 
re ill” If he intends thereby “when you fall ill,” he 1s n° 
truthful judicially, kak she will not 
be of he says, “You are divorced when YO ee i, n is that he made 
R icra divorced till she enters Makka * a r orced during your 
Sere: chee upon her entry. if he says, ¥ to 
ka PA the dar” the divorce 15 linke to ; 
ink association between the condition 2" ‘ating it witht 
ed with entry due to the difficulty of asset 
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If he says, “You are divorce 
effective against her with 
ciated the entire next day 
in its first part. If he had | 
deemed truthful morally, 
he has intended the restri 
able, but it conflicts with 


ed tomorrow” 
’ then th 

the risi © repudiation ... 
vir dā of dawn. The reason js vij e 

Ivorce, and the repudiati at he 
. on 
aku Sr aE the ay, he will 
rina of ave ju ae decree, The reason ta 
h gener meaning, where thie; 
the apparent meaning, 1S prob- 
If he says, “You a 


then he will be held 


Orrow” in the second 
i | he intends immediate 
es not admit association, When he 


: en he says “today” 
execution, and what is immediate d 4 4 


he ned he cn a ca mans em 
ieskaits kka gi < ti ay, is statement is admissible in law 
PEREDA ( o bless him), The two jurists said that it 
| in law exclusively (morally it is). The reason is that he 
associated the entire day with divorce and it becomes like his statement 
tomorrow,” as we have already elaborated. Consequently, it takes effect 
in the first part of the day in the absence of intention. The reason is thal 
he omitted the word “ft,” and inserting it has the same effect as it is å 
duration in both cases, According to Abū Hanifah (God bless him), be 
intended the actual meaning of his statement, because the word fi is for 
duration and duration does not require that it be covered entirely. The 
determination of the first part as the time of legal effect is due to xi 
absence of a contrary implication. If he determines it to be the ent te 
day, then the intended determination has greater priority as comp kās 
to the necessary. This is distinguishēd from his statement "tomor EC this 
that implies the entire duration insofar as he has associated ie e 
attribute in association with the entire day. A parallel for this A sci 
says, BY God I will fast for my lifetime,” while the parallel for 
«1 By God I will fast during my lifetime.” The same app! 
dahr” and “fi al-dahr” 
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«you are divorced yesterday,” when he married her today, 

if he sāY*> ct. The reason is that he associated with a time that has 

here is 0O © iam d which negates the right of ownership of talāg. It is, 

slready Pass ed redundant and is like saying, “You are divorced prior 

ARĪ creation” Further, the statement can be sound if it 

o the time © iret that there was no nikah or that the woman was 

conveys the infor he pronouncement of another (earlier) husband. If 

givorced through the P day, the divorce takes effect at that 
ied her prior to yesterday, the RES Exes 

he had V as he did not associate it with a negating situation. Fur- 

REG statement cannot be deemed sound as a report either. It is, 


therefore, a new act and a new act that is associated with the past takes 
Lv > 
effect at the present moment. 


If he says, “You stand divorced prior to my marriage to you, the 
statement has no legal effect, because he has associated it with a negating 
situation. It, therefore, amounts to saying, “I divorced you when I was a 
minor” or “when I was asleep,” or it may be taken as a report, as we have 
mentioned. 


If he says, “You are divorced as long as I do not divorce you, ar 
"till T do not divorce you,” or “till such time that I do not divorce you, 
and then remains silent, the woman stands divorced. The reason 1s that 
he associated divorce with a time that is devoid of repudiation, and this 
happens when he remains silent. Further, the words “till” and “until are 
explicit with respect to time as they represent durations of time. Likewise, 
the Word “ma” (as long as) is for time. God, the Exalted, said, “As long as 
Ilīve”* that is, during your life. 


„If he says, “You are divorced if 1 do not divorce aed “ slid 

Vorced till his death. The reason is that non-existence is not oe ti 
“xcept by the absence of hope of life, and that is the condition, a e effect 
Statement, “If I do not reach Basrah” In this, her death has the sam 


ant’ viki, 
his death, which is the correct view. ” or “till the 


Pe he says, “You are divorced when I do not anos ipaši RETA 
«that I do not divorce you,” she is not divorce i hat she is divor ced 
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0 Abū Hanīfah (God bless him). The two jurists ‘A ra lahen) is meant 
en he remains silent. The reason is that the wor 
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to express time. God, the Exalted, has said, “When th 

cious light) is folded up.” It, therefore, conveys the “un (with; 
matā (until) and matā mā (till the time). It is for this kis meaning as 
he says to his wife, "You are divorced when you fi yee that When 
in her control even after leaving the session, as in hi’ the matter Stays 
you like.” According to Abū Hanifah (God bless him) einen “until 
used to introduce a condition as well. If he intended a ` frit is 
she is not divorced at once. If he intended a partiele ci yon teteby 
divorced, but not with the associated doubt and probability rr mal De 
tinguished from the case of leaving it at her pleasure on ēd This is dis- 
time, where the matter does not move out of her control iit ee 
that it has been used for a condition, the matter moves rt of FITA 
As the matter had been delegated to her, however, it will not cranes 
with doubt and probability. This disagreement pertains to the situation 
where he has no niyyah, If he intends a time thereby, the divorce takes 
ne Sani aka sects ny me as a condition, the divorce will 
atl Rios) C ither), because the term probably implies 

eand condition. 

If he says, "You are divorced as long as I do not divorce you, you are 
divorced,” then she stands divorced with this repudiation. The mean- 
ing is that he said this linked to the prior words. Analogy dictates that 
this is association (not linked), therefore, two repudiations take effect if 
the woman’s marriage stands consummated. This is the opinion of Zufar 
(God bless him). The reasoning is that a period of time is found (between 
the two statements) in which he did not divorce her, however brie! the 
“pesto This is the time in which he pronounced the words “You af 
i iene. Tat rā being free of the entire statement. The basis for pē 
tithe dtus e for pronouncing the oath is exempted from the 04 sod 
Jey rp itself. The reason is that taking the oath is the 7 baci 
of the rule eh ee: the oath unless this duration is exempted. idein? 
specific house Abe AAN we E rye makis g ROWDOEN "thie same 
applies to sister pan star tildes piede nae An God, the 
Exalted, willing as will be brought up in the Book of Oat” 
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is mentioned and what is intended thereby is daylight. 
is way when it is asšociated with an act that extends 
sting. lt applies to delegating authority to the wife 
h a case the day becomes a standard; such construc- 
atible with these cases. The word is mentioned and what is 
ye ree is time in the absolute sense. God, the Exalted, has said, 
ae n his back to them on such a day” The meaning here is 
The word is construed in this meaning when the act is 
the daytime. Divorce is an act that belongs to this cate- 
t includes both night and day. If he asserts that he meant 
lusively, his statement is admissible judicially, because 
he intended the true meaning of his statement. Night does not cover any- 
thing except darkness, while the term day does not cover anything other 


than light exclusively; this is the usage. 


ay n 
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jt is COM light, like fa 
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absolute time. 
not spread over 
gory) therefore, 1 
thereby daytime exc 


63.2 MISCELLANEOUS FORMS 


Ifa person says to his wife, “I am divorced from you,” then it does not 
have any legal effect, even if he had intended divorce. If he says, “I am 
irrevocably separated from you,” or “I am prohibited for you, and he 
intended divorce thereby, then, she stands divorced. Al-Shafi'l (God bless 
him) said that divorce occurs in the first case as well, if he had intended 
divorce, The reason is that ownership of nikah is common between the 
- Rs a so that she can demand sexual intercourse just as he has 
the ie to demand access. Likewise, the lawful right to benefit from 
vītā kāta of nikāh is common between them. Talāg has been 
ivorce Ae anaes these two rights, therefore, it is valid to associate 
“Se Of irrevo A Pets Just as it is valid to associate 1t with her, as in the 
' Prescribed = ae separation and prohibition. We maintain that divorce 
tiong apply t is) the removal of the restrictions of marriage. These restric- 
"NO is oe er and not to the husband. Do you not see that it Še 
S for the ies ši from marrying another husband. If moving out of n1 a 
S she who ; ination of ownership, then it works against her, because it 
that sh .° 18 Owned, while the husband is the owner. It is for this reason 
| : a T fi s ' á s . . ` 
i ~“terred to as one in a state of nikah. This is distinguished from 


Evocab 
i Separation as it refers to the bond that is common between 
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them. It is also distinguished from prohibition as that is th 
of lawful access to each other, therefore, it is valid t 
them. It is, however, not valid to associate divorce exc 


If he says, “You are divorced with one or you are not,” then the s iS 
ment has no legal effect. He (the Author—God be pleased with him) 
said that this is how it has been stated in al-Jamj' al-Saghir without any 
opposing view. It is the view of Abu Hanifah (God bless him) and the 
second opinion of Abū Yūsuf (God bless him), According to the opin- 
ion of Muhammad (God bless him), which is also the first view of Abū 
Yusuf (God bless him), a single retractable repudiation takes effect, He 
mentions in the Book of Talāg with respect to where he says to his wife, 
“You are divorced with one or it is nothing,” that there is no difference 
between the two issues. If what is mentioned there was the opinion of all, 
then from Muhammad there are two narrations. He argues that doubt has 
crept in about one repudiation by the insertion of the word “or” between 
it and its negation. Consequently, the consideration of a single repudia- 
tion is relinquished and what remains is the statement “You are divorced.” 
This is to be distinguished from his statement “You are divorced or you 
are not, because this creates a doubt about the occurrence of divorce 
itself, therefore, it does not take effect. The two jurists argue that when 
the attribute is associated with a number, the occurrence takes place by 
mentioning the number. Do you not see that if he said to a woman whose 
marriage has not been consummated “You are divorced thrice,” she will 
be divorced thrice. If the divorce had to occur through the attribute alone, 
the mentioning of the number three would be redundant. This is so as in 
reality what takes effect is the characteristic described but not mentioned. 
The statement means “You are divorced with one repudiation,” as has 
preceded. Thus, if what occurs is the substantive for which number 15 4 
qualifier, doubt creeps into the very occurrence of the divorce, therefore 
nothing takes effect. M 

If he says, "You are divorced upon my death” or “upon your death, 

then nothing takes effect, The reason is that he has associated divorce 
with something that negates it. Further, his death negates legal capacity 


: . = 9 th 
while her death negates the subject-matter, and it is necessary that bo 
be present, 


e elimination 
© associate jt With 
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toa conflict between the two types of ownership. As for the wife's own!NĒ 
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d, it Jeads to i reason is that ownership through marriage 
pleas d there is no such necessity with the 
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shed due to necessity, hip of a slave), therefore, nikah is 


= owners 
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ce 


divorces her, nothing takes effect, because 
kak! nce of nikah, and it does not remain with 
piee a of ‘iddah or any other way. Likewise, 
aa factor either 1 him as a whole or in part, the divorce will not 
mes to OWN ij said about negation. It is narrated from 
due TO what ve ) that it does take effect. The reason is that 
kā PR red to the first case, because there 1s no 


jere as compa | ; 
r is permitted to him to have intercourse with her, 


he is another person’s slave, "You are divorced 
ted to you by your master,” and then if the mas- 
mice with freedom gran band possesses the right of retraction. 
ir grants her freedom, the husban a ion contingent upon manu- 
The reason is that he has made repu E nee both. A condition ts 
mission or freedom, SSR ne ath mk, zu py into existence. 
is non-existent with the liikeh ie : 
the pipe er to the condition and the condition mentioned M a 
this nature, What is dependent upon the condition is repudiation di- 
divorce), because in conditions such a transaction will become a HH š 
ation upon the condition occurring, in our view. When the repu na 
' dependent upon manumission or freedom, it comes into being ( : 
the condition. Thereafter, divorce is found after repudiation, therefore, 
divorce will be delayed till after freedom. It will operate on the Šā 
When she is free, but for now she cannot become finally prohibited wit 
nip repudiations. One thing remains and that is that the word sp 
it es “onveys the meaning of accompanying. To this eae pret of 
the Bante mentioned for subsequent happenings, tē z: dingly, itis 
ed, “Verily with every difficulty there is relief. ** Accorangy, 
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cond ed in this sense on the evidence of what we have said ab 
Ons, 
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Her ‘iddah is of three menstrual periods. This is the view kan 

Abū Hanīfah and Abū Yūsuf (God bless them). Muhammad re g to 
him) said that her husband possesses the right of retraction, hike bless 
to her. The reason is that the husband has associated the betas 
of divorce with manumission by the master insofar as he kās ie 
contingent upon the condition that the husband has employed for hae 
umission. What has been made contingent (repudiation) becomes the 
cause (of the occurrence of divorce) on the happening of the condition, 


done (both come together), Thus, Panies manumis- 
sion by way of necessity. She is, repudiated after manumission 
and the issue becomes like the first issue. It is for this reason that her 
“iddah is determined to be three 


menstrual periods (like those for a free 
woman). The two jurists maintain that 


he made divorce contingent 
upon the thing on which the master made manumission contingent. 
Thereafter, manumission operates on her when she is a slave and so also 
divorce (that is, at the same time), Two repuditions prohibit the slave girl 
finally as distinguished from the first issue, as in that case he made repudi- 
ation contingent upon freedom by the master, therefore, divorce occurred 
after freedom, as we established. It also differs from the waiting period, 
because in that case precaution is adopted and for final prohibition also 
precaution is adopted. There is no basis for what he (Muhammad) said, 
The reason is that if manumission is associated with freedom, because it 
is its ‘lah (cause), then divorce is to be associated with repudiation (in 
the same way) as that is the illah too, therefore, they should be deemed 
equal. 


therefore, 


63.3 Divorce BY SIMILE ( TASHBĪH) 
A person who says to his wife, "You are divorced like this,” and he snaps 
his thumb, index and middle finger, then this amounts to three rept- 
n indication with the fingers conveys an 
r according to the usual practice so that tt 
mber that is vague. The Prophet (God bless 


diations. The reason is that a 
information about the numbe 
ecomes associated With a nu 


2% » . . 
What he is saying 1s that repudiation, 
time, but divorce 


€ 
manumission and freedom occur at the sam 
© occurs later. Therefore, 


divorce occurs after she is free. 


583 
Al-Hidayah 







: 226 
“The month is like this and this...’ Ifhe 


eace) said, diation, and if he indicates with 

it 1s a single repu ‘< of what we said. The 

him and g ger, then 1 apudiations, ON the basis saved ts sold that 

raises 2 ts t cael d that with ne wat 2 kās this amounts 

sate £ ith the back of the f t are spread 

nies "pariet is made ea takes effect with rudas Ri ke 
iet od st. If the oy then the intention with close 

to à clo ide facin 3 
th inner s 


urpose ofa judicial decree. If the inten- 


together), then 
-h fingers open but j 
accepted MO ith the palm (with ng iha kE 
ee o repudiat ee 
1 paea alm) it will morally am 

Rs but it will be contrary to 
then it will amount to 
number, for in this 


d morally, but not for the p 
m 7 


= ion 
, rst situati : an ope 
E a but in the second (with 
moran y» 


the ob 1 S : 


? 
27 are divorced. 
what 1s left is kis statement; You 
case 


; sity it amounts 

cos divorce with a sort of excess MR irrevocably af 

If he qualifies d ce, like saying, “You are able divorce will take 

see imevocable: a bless him) said that a ran aOR has been pre 

finally.” een NER mmation. The reason 1$ that n, qualifying 

eiee? x ie a RS it is followed by EKA w. Thus, it becomes 
te ja acai goes against the intent of the 

it with irey 


re 
ition that the 
2 ‘th the conditi 
kahi ing, You are divorced ene maintain that he has 
redundant, like is saying, | ect to you.” We not see irré- 
is no retraction for me with resp bear. Do YO 


n ‘age has not 

re rae the term ca . arriage . 
p Hierin EÀ pronouncement if Kāti 2 qualification 15 

ility is attained throu J "ad. Thus, on 
finger Niet or after the waitin perat gs The issue of retract10! 
for Tetite one of the two probable meani S tjon wi 
‘ d vo » 
is not acceptable, therefore, one Irre vended two repudia 
he did not have an intention or he S due to wha 
intended three, then three take A afe 5 | 
If he intended with his statement, final” another, the -< guitable for "TS 
and with his words “irrevocable es rails qualification l 

is tha 

tēpudiations occur. The reason 15 
legal effect ab initio. 


. t 
The differen 
th them). 
leased V 
= T anions (God bē P la, vol. 3» 228 
It is reported from several Compan! chin. Al-ZaY 


=a u 
versions are recorded by al-Bukhārī and M 


584 Al-Hidayah, 


TP dpa Boox VII: Diy 
Likewise, if he says, ORC; 


“You r f 
divorce.” The reason is that i mata with the 
Aigara at it has been qualified w: extreme fo 
of its ki effect. It has the effect of immed; «C With this word; ki 
same as his ti - tate ir a M yj 
form of di ement irrevocable” Likewise, ithe saye syne’? AM is the 
, Or “the worst f i S, “the ‘ye 
have mentioned. orm of divorce,” on the thet vicious 
O What w 
The same applies i i 
of bid'ah a Aa ji 3 (VĒ "The divorce of Satan,” or 
« The reason is th , 
sunn ¢ at re C = 
hie errioa his words “bid'ah” and eee divo 
cif ar e divorce. It is narrated from Abū ier s divorc 
ords You are divorced with the divorce fh i 
of bi 


it does not am 
Ount to an irrevo sis 
ca in) di 
The reason is that the bid'ah ble (bā'in) divorce without a niyyah 


fo F 
the menstrual period, theref fm applies to one pronounced duri 
Muhammad (God ble kis Ore, niyyah is essential. It is na aung 
with the bid‘ah see ini) that if the person says, “You > a from 
(rajī) divorce. The 2 ar Satan's divorce,” it amounts to er kri; 
during the situat; ason 15 that this legal effect ; to a revocable 
& the situation of me ect 1s realised in divorce 


rce is talāg gl. 
e” result in a 

(God bless him) bē 
ah (innovation),” that 


lished through doubt, nstruation. Thus, irr evocability is not estab- 
The same applies ; 
‘ pplies if he “Ei 
simile referring to the says, Like the mountain.” The reason is thata 


t ine leads to excess, and this is due 
if he says, “On the atial in the attribute (divorce), The same applies 
Abū Yūsuf (God bl Ogy Of a mountain,” on the basis of what we said 

ess him) said that it amounts to a revocable divorce, 


ecause the " 
mountain is a si . 
conveys unity. single thing, therefore, a simile referring to it 


to the assertion of an 


If he sa 
$ ys to her, “ . 
divorce” or “Like a t You are divorced with the most intense form of 


vocable (bæin) repu gasd or “A roomful,” then it is a single irre- 
for the first, the anrik. unless he intended three repudiations. As 
means irrevocable as EA is that he qualified it with intensity and that 
(retractable) divorce d oes not admit of decrease or rejection. The raj! 
IS valid as he hax = PES admit such meanings. The intention of three 
ond, on occasions ee the verbal noun. With respect to the sec- 
number, It is Said sia Ee ile conveys strength, while at others it conveys 
i convey strength th © 16 like a thousand men,” where the intention is 
Myyah is absent th, | SEE niyyah of both things is valid. When the 

« least number is affirmed. According to Muhammad 


A 
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1. three repudiations take effect in the absence of inten- 


cod bless him sa number and the apparent meaning of the simile is 
pecause 1t 1 his statement is like, “You are divorced with 


(of; ber. Thus, : , , 
10 convey * e thousand,” As for the third, a thing may sometimes fill a 
anes own size, while at others it may fill it due to the multiplic- 


room due ās = therefore, whatever he intends makes the niyyah valid. In 
y of nu mbe be yah, the minimum number is established. Thereafter, 
the compete to Abū Hanīfah (God bless him) is that when a simile 
Z PTEE YAS an irrevocable divorce takes effect, whatever the sim- 
ya irrespective of the person using magnitude, and this is due to 
ihe earlier explanation that a simile implies an increase In the a 
according to Abū Hanīfah (God bless him), irrevocability results roug 
but not otherwise, whatever the simile 


the mentioning of magnitude, | 
used, because a simile may sometimes be purely for unity, however, mag- 


nitude is always for excess, According to Zufar (God bless him) if the 
subject-matter of the simile is something that accepts magnitude accord- 
ing to the people it will amount to an irrevocable divorce otherwise it 
is retractable. It is said that Muhammad (God bless him) sided with Abū 
Hanīfah (God bless him) on this issue and it is said that he sided with Abū 
Yūsuf (God bless him). The elaboration of this is in his statement The 
eye of a needle,” that is, "like the size of the eye of the needle” or "like the 
mountain” that is, “like the size of a mountain” (where Muhammad 1s 
with the Imam). 
u If he says, “You are divorced through an a 
broad,” or “lengthy,” then a single irrevocable repudiation takes effect. 
The reason is that what cannot be revoked becomes aggravated and that 
R he irrevocable divorce. Likewise a thing that is difficult to undo. It 1s 
‘aid that such and such thing has a length and breadth, According to Abu 
a (God bless him) with such a statement a revocable repudiation 
ae because such a qualification is not compati ni > ate 
‘ies R ase it is redundant. If he intends three repu, rd Lk as Šās 
sads e intention is valid, because irrevocability 15 T tifaceted, 
ed, and what takes effect is irrevocable. 


ggravated repudiation,” 


N 
63.4 DIVORCE PRIOR TO ConsuMMATIO 


his marriage 


Ifa i 
ma ‘ 7 ui pā . atin ‘ 
vati divorces his wife “thrice” prior to AD The reason is that 


With : 
her, the repudiations will be effective against 


a 


20k VIII: 
what takes effect 1 impli = 
akes eltect 1s an Implied noun. The m 
we have elaborated. His Statement, “You are 


as the occurrence of a single repudiation at 
effect at once, 3 


€anin * m ye 
4; & IS divorce thrice” 


time, thus, 


| Likewise, if he says 
will take effect, on theb 
divorced with the first. 


Ifhe sa Sto i ” 
nouncing kā ier Stalin ced once,” and she dies before his pro- 
is that as he has associat d ts pronouncement is nullified. The reason 
ber that will take eff ēC the attribute with a number, it is the num- 
eilect. If she dies before the number is mentioned, the 


subject-matter of diy 
: orce h : 
Accordingly, it stands ta i a eee before the divorce could take effect. 


Likewise, if he says, 


| 


« ” 
You are divorced twice,” or “thrice,” on the basis 


of our elaborati ; 
g> tion, This be 
ing it in terms of meaning longs to the same category as the issue preced- 


If he Sa Ct 
YS; You are di - Lu: 
one,” then a single repu vorced with one before one, or after which is 


mentions two things and rapa taces effect THe basis i shat when He 
if a figurative meaning i SELIS the word of duration between them, then 
another thing that is 6 IS associated with it, it becomes a qualification for 
me, before him "ras Wheto It is like the statement, “Zayd came to 
tt, It becomes a qualific 42 does not associate a figurative meaning with 
statement, “Zayd arā on for the first thing mentioned. It is like the 
in the past is its nice to me before ‘Amr.” The occurrence of divorce 
bition of the Past i Fee J the present, because undoing the prohi- 
statement "You are Pk Within his power. Thus, the precedence in his 
tion for the first. As ee with one before one” becomes a qualifica- 
second does not tak © woman is irrevocably divorced with the first, the 
e effect. The relegation in his statement “After which 


is one” beco 
: Mes a uali i 
fore, WTevocabili 4 alification for the last mentioned repudiation, there- 

tY 15 attained through the first. _ 
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* à 37 
'vorced with one before which is one, two repu- 
cedence Is a qualification for the second 


is implies i rrence in 
{uations take P* H the figurative meaning. This implies iy spits : viš 
{ye toss ink wit ccurrence of the first 1n the present, how 4 Šis 1 
ihe past and the Soils to occurrence in the present as WEN. 
e past a 


: take effect. ca ti 
Sea Fi says "You are divorced with one after which is 
pue 


diations will take effect. The reason is that relegation 
pu 


: es the occurrence of one 1n the 
șa qualification of the first. This So oan to it, and the two are linked. 
tand the occurrence of the other p i ” or “along with 
‘pga 7 divorced with one along with one” or along 3 
Ifhesays, You are C ake effect. The reason is that the wor 
ane with it” two repudiations take eftect. ted from Abū Yasuf (God 
‘with (ma‘a)” is for linking the two. lt Ee hat a single repudiation 
bless him) about the words “along Shoe ew bly requires the prior 
takes effect, because a figurative meaning inevitably req 
mentioning of its object. . 
In the case of the woman whose marr : e 
diations take effect in all the above cases, due to the ater es 
subject-matter (woman not yet divorced) after the neue: wR th one and 
fhe says to her, “If you enter the house, you are divorce a ct against 
one.” Thereafter, when she enters a single repudiation takes p = r that 
her according to Abū Hanifah (God bless him). The two jurists Kr = 
two repudiations take effect. If he says to her, “You are divorce hi 
one and one, if you enter the house,” then when she does ia main- 
is divorced with two repudiations, by agreement. The two jurists ae 
tain that the character waw is for absolute addition, therefore, bot had 
effect together just as if he had mentioned two in his ste iion 
delayed the condition. In his (Aba Hanifah’s) view, absolute ac sī 
implies association and a sequence, thus, taking the first Ee ce) 
= account, two repudiations take effect and in the secen so diate 
bij One. For example, when he made this word “one VA NĪ. This 
Vē; then an addition over one will not take + te relegated, 45 that 
= i distinguished from one where the condition 1s TE x on it, thus» 
a the earlier statement so that the earlier part CE jido is stated 
rst take effect together. There is no alteration if the co 
"as the remaining statement 1s not dependent 0” 


Jace, because pS 


one, 


age is consummated, two rept- 


it. If the two are 


VT the first: 
he condition is delayed in this statement as compared f° 
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linked with the character ; 


e meaning is concealed 


; th 
ct, thus, when * the noun has been 


have taken effe 


fa’, then, the disap; | t “one, 
: Sagreement ju , ul statemen ; A three 
tike? iz been mentioned by dlkāgiši (Gad be as Same accor F ition < more likely. In ei “one” negates the eet of i 
u al-Laytn has stated that on] . ess him) ; "legal efec ag the WO! A “one” 1s OT NO $ 
Be y one takes effa «The fags is legs ressiIng e word O - 
the character fa’ is for pursuit, and this is Sines by agreement, faqih Nad, butex | position of th ound view, because 
: Co 


bēca nuon i eyntactica ` res 
"Fort vis Use nee e synte Lira at is the $ 
rrect view, s, Th + most jurists, and th 


pudiations. tical forms. 


| ce according t ttmauish between the gramma x for 
63.5 DIVORCE THROUGH INDIRECT EXPRESSIONs i in general pp a cog enti Sore ope ire 
ai, remainl . ble rep 

1) EPE ae of statements” are those in which di He Kane result in 4 ane pecan two, a single nee 
intention (ni Zita meanings unless there jc an cede Hoes re ended, three take effect, and if 7 n statements, “you are sep 5 
pikas tei ee evidence. The reason js Ka a ris takes effect. This is similar rere red” “prohibitedy fk pe op 
i ah iah ri ied for Pronouncing divorce, rather they probabl seevocably “separated decisively, ar devoid of blessings abso 4 id 

ascertain the real jaka others. Accordingly, there is a need : sonyour neck? “join your relatives |, “dismissed 1 have sep 

al meaning or the im to sony ur relatives, 


H r ` ” ic ou 
plication of the word. elf, yo" 


| i wy 46 rs 
He said: Divorce on the basi sof “Ihave made a gift of you to YO ds.” “choose YOU 


. ri U S 4 in 9 
kinayah i ari air is in your hands, ind a curtain, 

and irrevocable), Among these are ese R is of two types; (retractable rated from you, S, K veiled » “wear a veil, go beh d «search for 
divorce occurs, however onl a tements with which retractable area free woman, “you are Yen way, “stand up, a™ ly divarce 
are; "Complete pny one repudiation takes effect, These words "become a stranger,” “go out, BO C ords probably imply 
alone.” As for aes waning period,” “Vacate your womb,” and “You are your companion.” The reason is that these W 

g € TS Q - ? ~ . 
counting the (rema t; the reason ts that the statement probably means as well as other meanings. . n the context of divorce, 
ing the Blessings R: 6d eks ri nikāh and it probably means count- He said: If, however, these words are sies K dini not occur for Pr 

: » iNe Exa i , ; ; P32 > ut 1 : > 
meaning is ascertained th ted. If he intends the first meaning, the divorce will take effect in a court of law, ded divorce 


a inten 

prior repudiation, and rough his intention. In such a case, it implies poses of what is between him and God, unless ‘ eat 

REDEN an s ER this is followed by retraction. As for the second Author (God be pleased with him) said: He (al 

sion fer the iela 7 bie for the waiting period as it is an expres- words equivalent. The Author said: These WO 
s% o iti , pal: k 

wailing period, The mea ne nG pariod, there ore: it Will apply tote true in the context of divorce, unless they 4 


é terpret d 


E . cone fs 
he can divarce fo the kg is Probably vacation of the womb 50 that for a response, according to what the ine aon and this ki sari 
for an implied ti ae € third, kka probably used as an adjective is that there are three situations: an absolu (a which divorce 15 F those 
the intention of divo dr a. a single repudiation, thus, if he hie uation of normal conversation; 4 situation ? ns are of three P table as 
and such a divorce Ee her he will be deemed to have implied this, and a situation of anger. Indirect €XPF® pe those that are g onse, 
meaning, which i K ollowed by retraction, It probably implies another that are suitable as a response and a AS, ie suitable 25 a nore of 
far as these tarts at she l$ alone with him or with his people. 1ns0- | 4 response but not rejection; and KIA ongenial conversa t statemen! 
need of intention isis ts imply divorce and other meanings, they are : an abuse and insult. In a situation 9 snout a niyya S F F yah due to 

cause in his en Further, only a single repudiation takes af these statements will result in pirana caret to denial OF 7 not to be 
Concealed. If th ment, the words, "You are divorced” are implie accepted will be that of the man with r ssion ivorces at that is nē 

© meaning of such words had been manifest, only a Sing | What we have said, In a situation of I case of a stateme! F “devoid © 


: a ‘ 
deemed truthful in a court of law 1 sins ments» “count th 
jection ê? a» eprohibite’ gs that he 
eparate™: se It is abv! 
“choo ' 
an 


TH 
e chapter be i indi 
a , l di- 
rect. All that has pištekiā a beg kinds of expressions used for divorce: direct and f 5 ther suitable as a response OT a re 
mith indirect expressions The 1 discussion of direct expressions. The Author a is not lessings ” “absolved.” “irrevocably 5 
ound in t ' the section headi TER e by us and ! ? + or ts S," 
he book, ng has been inserted here by days” “Your affair is in your han 
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means divorce upon being asked about divorce, He js dee 

in those statements that are suitable as responses and ee ruthfi 
statements "Go away,” "Go out,’ "stand up,” “veil arka i like his 
as well as whatever follows this course, because these AAE a vejl’ 
imply rejection and that is the minimum construction placed S rte, 
a situation of anger he is to be deemed truthful in all these ne dēt 
they probably bear the meaning of rejection and abuse, except th kās 
are suitable for divorce but not as a rejection or insult, like his a — 
“count, “choose,” “your affair is in your hands,” for he is not dee = 
truthful in these as anger indicates the resolve to pronounce CE to 
narrated from Abū Yusuf (God bless him) about the statements, *1 TA 
no ownership over you, “I have no claim over you,” “I have removed 
obstacles from your path,” and “I have separated from you,” that he is 
to be deemed truthful when the statements are made in a state of anger, 
insofar as there is the probability of abuse in this. Thereafter, the occur: 
rence of an irrevocable divorce with those that are besides the first three 
(count, vacate your womb, you are alone) is the opinion of our school. 
Al-Shāfi ī (God bless him) said that a retractable divorce occurs through 
the statements. The reason is that what occurs through them is divorce, 
because these are indirect expressions of divorce. It is for this reason that 
the existence of niyyah is stipulated and the number is reduced due to 
these statements. Thereafter, divorce is followed by retraction. We main- 
tain that an act of irrevocability has issued forth from one who possesses 
legal capacity by associating the act with the subject-matter according t0 
the legal authority granted by the shari‘ah. There is no ambiguity about 
legal capacity and subject-matter, while the evidence about legal author- 
ity is that there is an intense need to establish it so that the door to this 
solution is not closed for him and that he does not have to take her back 
dur ing her period without intention. Further, these statements are not 
indirect expressions in reality as they act in their true meanings. The “ae 
dition is to ascertain one of the two types of baynunah (irrevocably 
and not divorce. The reduction in number is for establishing divorce n 
the basis of the removal of the bond. The intention of three 's wr 
such statements due to the division of irreyocability into enhance a 
light; when the intention is missing, the lesser of the two is establis 


4 ion is 
jntenuo 
s when for 


SSeS 

mina foe me ghalizah or light and enhanced. The first result 
ng. The lighter form is a single i ‘ation, while 

three Kai orm is a single irrevocable repudiation, W 


the enhanc 


“— 
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epudiations | rĀ = 

ah of two rep diations is not valid A AR 


The niyy i | li 
(God bless him) disagrees. The reason is that it is a number, and we have 


sjaborated this earlier. | 
If he says to her “Complete your waiting period, complete your wait- 


ing eriod, complete your waiting period,’ and he claims that he meant 
divorce by the first statement and menstrual periods by the remain- 
ing, he is to be deemed truthful in a court of law. The reason is that 
he has formed the intention in conformity with the real meaning of his 
statement. Further, he ordered his wife to observe the waiting period 
according to the usual practice of doing so after divorce. Thus, the obvi- 
ous meaning supports him. 

If he says that he did not form any intention about the remaining 
statements, then, three repudiations take effect. The reason is that when 
he formed the intention of divorce with respect to the first, the situa- 
tion turned into one about the discussion of divorce. The meaning of the 
remaining two statements came to be ascertained for divorce on the basis 
of this state. Accordingly, he will not be deemed truthful regarding the 
negation of intention. This is distinguished from the situation where he 
claims that he did not intend divorce through any of the three statements 
in which case no repudiation will take effect, because there is no appar- 
ent evidence that demolishes his claim. The case is also different from 
one where he says that he intended divorce by the third statement and 
not through the first two in which case only one repudiation will take 
effect, because the state at the time of the first two was not one about the 
discussion of divorce, On each occasion where the husband is deemed 
ry oy the negation of the existence of pie Ta 
in drei ough an oath. The reason is that he is the PNA 
ng the information concealed within him, and the accepta 


that of the t rustee along with his oath. 


Chapter 64 


Tafwid (Delegation) 


64.1 CHOOSING (IKHTIYĀR) 


ifhe says to his wife, “Choose yourself,” and he intends divorce thereby, 
or he says to her, “Divorce yourself,’ then, she has the right to divorce 
herself as long as she is in this session. If she gets up from this session or 
begins some other act, the matter moves out of her hands. The basis is 
that the woman granted a choice (of divorce) has the right of the session 
on the basis of ijma‘ (consensus) of the Companions (God be pleased 
with them all), because it is the passing of ownership in the act to her 
and passing of ownership requires a response within the session of the 
transaction as in the case of bay‘ (exchange). The reason is that all the 
moments of the session are considered a single moment, except that the 
session is sometimes altered by departing from it and sometimes by occu- 
pation with another act. This is so as the session of eating is different from 
the session of discourse (munazarah), while the session of fighting (qital) 
Is different from these. l 
the ae g of choice is annulled by her merely getting up* from 
the eae reason is that it is an evidence of turning away from 
een "+; as distinguished from the transactions Of sarf (currency 
se 6€) an salam (advance payment), as the vitiating factor there is 
$ Without taking possession. Thereafter, it is essential that there be 


Vi | 
Amr bn i Fe reported from ‘Umar, ‘Uthman, Ibn Mas‘id, Jābir and ‘Abd Allah ibn 
taq aad e : (God be pleased with them all). The views are recorded by ‘Abd al- 
"Wit n Abi Shaybah. Al-Zayla'ī, vol. 3, 229. 
Out Walking away. 
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niyyah behind the husband's statement, “choose,” because the wor 
ably implies giving an option to the wife with respect to herself and ; 
implies giving her a choice with respect to another different ae also 

If she chooses herself (divorce) in response to the words che a 
a single irrevocable repudiation takes effect. Analogy implies T ie 
repudiation should occur with this even if the husband intends din S, 
through it. The reason is that he does not possess the right to prono ae 
divorce by using this word, therefore, he does not possess the Fen 
delegate it to another. We based our view on istihsan, however, relying 
on the consensus of the Companions (God bless them all).4 Further mā 
way of having the right to retain her in marriage or to separate her he 
possesses the right to make her stand in his own place for the Purposes 
of this rule. Thereafter, the repudiation taking effect due to this is irrevo. 
cable, because she chooses herself due to the exclusive right to do so, and 
this occurs in the case of the irrevocable repudiation. 

The number of repudiations is not three even if the husband intended 
this, The reason is that a choice cannot be broken down into types as dis- 
tinguished from irrevocability as that is divided into types 

He said: It is essential to mention her own person‘ in his statement 
or in her statement so that if he says to her, “Choose,” and she says, "I 
have chosen,” then this is void. The reason is that this form has become 
known through consensus, and such consensus is an elaboration by one 
party, because one vague term cannot serve as an elaboration for another 
vague term, and ascertainment is not made through vagueness, 

If he says to her, “Choose yourself,” and she says, “I have chosen, 
then, one irrevocable repudiation takes place. The basis is that his state- 
ment is clear and her statement contains a response to tt, therefore, 1t 
amounts to repeating it. 


Likewise if he says, "Choose to make a choice,” and she says» I have 
chosen.” The reason is that the character ha’ in ikhtiyarah conveys the 
meaning of unity and individuality, and her choosing herself tē 
unity (herself) from one aspect and multiplicity (divorce) from anomie" 
therefore, it stands elaborated from his side. 


d Prob. 


a es 
*For its legal effect see note at the beginning of the previous chapter. 
*Mentioned above. 


*Light and enhanced. 
6 
Or what can serve asa substitute for it, 


< 
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“Choose,” and she says, “I have chosen myself” divorce 
intended by the husband. The reason is that her response 
pccul |anatorY, while what is intended by the husband is one possible 
is XP 


. g of his statement, 
ote oa. “Choose,” and she says, “I will choose myself” then she 
z divorced. Analogy conveys the meaning that she is not divorced, 
stan this is a mere promise or probably implies this. It isas if he said to 
becaus* rce yourself,” and she says, “I will divorce myself” The basis of 
her, DN aie tradition of “A’ishah (God be pleased with her) where she 
agit rather I choose God and His Messenger.” This was deemed a 
He bed part by the Prophet (God bless him and grant him peace), 
reply sason is that this form of expression reflects the actual application 
ne present and a figurative meaning for the future as in the case of the 
words shahadah (testimony) (1 bear witness) and the witness giving testi- 
mony. This is distinguished from her statement, 1 will divorce myself, as 
it becomes difficult to construe it in the present tense. The reason is that 
it does not describe an existing state. Her statement, I choose myself, 
does not convey such a sense as it describes an existing state and that 1s 
her choosing herself. > ch 
ifhe says to her, “Choose, choose, choose,” and she says, Beye = 

sen the first” or “the middle,” or “the last,” then she = gran f ci 
according to Abū Hanīfah (God bless him), angie ed with 
intention of the husband. The two jurists said that she gs oe of the 
a single repudiation. There is no need to discover the Lae ith respect 
husband due to the evidence of repetition on his part 2 ih a cioice 
to divorce that choice is repeated. The two jurists argue vey any Sig: 
of the first or what is similar, even though 1t ours ba atid for the 
nificance of sequence yet conveys singularity, Bu 7 that this descrip- 
meaning it conveys. The Imam (God bless him) eee ownership have 
tion is redundant as the three divorces gathered w1 


ch 1S us for 
* , ne spot. Spee , ; 
NO sequential order like things piere cae ot ed for this, how 


5 if it was 


said, 


sequential order and the individual in ace it becomes redundant 
ever, when it becomes redundant for the seque di 
If she says, “I have made the choice (ik? w, The reason 5! 
ations take effect according to their un 
0, 
= a : -Zayla | vol. 3» 23 
It is recorded by al-Bukhārī and Muslim. A] F 
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the term ikhtiyārah 1s for number of times, thus, it is as if she has a 
stated this. Further, ikhtiyarah is for emphasis. As three repu dators ~ 
ave 


occurred without emphasis, then, with emphasis they must take e fect 
ct, 


If she says, “I have divorced myself—or I have chosen mys 
through one repudiation,’ then one repudiation with the right acs 
tion takes effect. The reason is that these terms, in the unqualified « tac- 
convey final divorce after the passing of the waiting period, and it eier 


amount to choosing herself when the waiting period is over, 


If he says to her, “Your affair is in your hands with respect 
one repudiation,’ or “Choose yourself with one repudiation” and M 
chooses herself, then, one repudiation with the right of retraction tak ; 
effect. The reason is that he gave her the choice, but with one gs 
and such a repudiation is followed by retraction according to the text | 


64.2 HER AFFAIR IN HER HANDS 

If he says to her, “Your affair is in your hands,” and forms the niyyah 
of three repudiations, to which she replies, “I have chosen myself with 
one” then, three repudiations take effect. The reason is that the choice is 
suitable as a response to the directive placing the affair in her hands as it 
is the passing of ownership, just like takhyir (the granting of choice). A 
single repudiation is a qualification for the choice. It is, therefore, like her 


saying, | have taken one turn to exercise this choice.” With this meaning, 
three repudiations take effect. 


Pike si saying, “J have divorced myself with one,” or 1 have 
takes sā he, REE SSP udiation, then, one irrevocable repudiation 
which in “ie ne cason is thar one is an adjective for the implied noun, 
ea Eten Ft is "choice, and in the second it 1s “repudiation 
sarily passes Ss j because tafwid in irrevocable repudiations neces- 
$e hina: therefore a air to her. Her statement has been made as 4 ery 
comes to be ment : qualification mentioned in the statement of tafvīc 
The niyyah of ds toned in the statement of pronouncement (by = $ 
is in your hands” tā repudiations is valid for his statement, Your @ x 
Meanings, and s as it contains the probable general as well as particu 
y € intention of three is one of generality, as distinguishe 


from his 
sta rf 9 
This we h tement, “Choose”’ as that does not convey 4 general meaning: 
ave elaborated earlier. 
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phe says to Ben “Your affair ìs in your hands today and the q 

I ow.” then, this does not include the night. If she a ay after 
jor choice on the first day, the right is extinguished for tās k: exer- 
cise ir remains in her hands for the day after tomorrow =e and 
ie og fetes plicly RenBoner koe many wiy bird timing in 
n these TWO, but which is not covered by the command. The “a 
f the day with a separate statement does not cover the night 
The two are separate affairs. Rejecting one of them does not amount to 
(he rejection of the other. Zufar (God bless him) said that the two are 
he same having the same legal meaning as in the statement, “You are 
divorced today and the day after tomorrow.” We say that divorce does 
not accept the limitation of time whereas delegation of the “affair” does 
accept It. Consequently, the “affair” is limited with the first statement, 
while the second is a fresh “affair.” 


if he says, “Your affair is in your hands today and tomorrow,” the 
intervening night is included in this. If she rejects the affair today, the 
“affair” does not remain in her hands till tomorrow, The reason is that 
this is one continuous affair without there being an intervening time 
period of the same category ‘cluded in the statement. It sometimes hap- 
pens that the night arrives, but the session of consultation does not come 
to an end. It is as if he had said, “Your affair is in your hands for two 
days” According to Abii Hanifah (God bless him), if she rejects the m 
today, she retains the right to choose herself tomorrow: The - S : a 
she does not possess the right to reject the affair just like she ret 
possess the right to pronounce divorce. The reason unde in 
al-Riwayah is that if she chooses herself today, she perēt by reject- 
right of choice tomorrow. Likewise if she chooses het ion to choose 
ing the “affair.” The reason is that a perso” who nas a more than ont © 
between two things does not have the right to F bless him) that | 
these two things. It is narrated from Abū pier and your affair 1s 17 


the husband says, “Your affair is in your hands affairs 1150" 


toning ° 


yo (sepē tacu 
your hands tomorrow,’ then these amount t t „This! distinguished 
far as he has stated a separate repo"! jatkt" 


trom what h d day when 5° F 
as preceded. Pēr hands on pe “this arrival til 


will be in y 
the says, “Your affair wil be S but sheis Ota The ros 
z „ I i S 
arrives,” then, the person ar T option sit the next ™ 


no 
Well into the night, after that she x$ ch momen 
the right to the “affair” extends fron 


is t 
ome nt 


or, 
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of the daylight, and we have established th VOR 


s E is earli 
daylight. Thereafter, it is terminated with the oe thus, it is lim; 
If he delegates her affair to her hands or ae Of its time ited by 

set Ep oe for a day without getting up here her a choice 

er han , A > > ‘ , 
x: a un she does not begin another kūttrēlās S affair y n 
is that t is is the passing of ownership in the r a) a ct. The re ķi 
owner is one who can act of his own free wil] eon to Mi 

gualification. Ownership, however, is restricted t the woman has th; 

elaborated this earlier. O the session and : 
3 We 


Thereafter, if she is listening (to what he says) h 

where she is, but if she is not (present and) listenin "i session will he 
be where she comes to know ofit and where thē ās en her session will 
reason is that this is the passing of ownership barin ; āra her, The 
depends upon what is beyond his session, and his sateen na 
into account. The assumption of a condition is bindin ote ee 
distinguished from the contract of bay’, because that is senu a 
ownership that is not affected by a condition. If such is her ot ges 
the session is altered at times by her moving away from it or by PIE 
” pation with another task; according to our explanation in the topic of 
granting a choice. The “affair” moves out of her hand by her mere getting 
up for that is evidence of turning away from it, because getting up signi- 
fies a different view as compared to her sitting in the same place for a day 
without getting up or without occupation with another task, The reason 
is sometimes lengthy and at other times it is short, therefore, it continues 
till an event occurs that cuts it off or what indicates turning away from the 
affair. His (Imam Muhammad's) statement “remains fora day” cies 
indicate the limiting of the duration with such a time. His gam bs 
she does not occupy herself with another act” means an act by w RE 
known that the session 1s terminated and it is not a task in the abs 


sense. het 
. 0 possess 

If she was standing and she sits down, she eee ka matter 

option. The reason is that this is evidence of focusing sae 


because sitting down is better for concentration leading tO 
opinion. 

Likewise if she was sittin 
The reason is that this amounts to trans 


another, therefore, it does not amount z 
just as if she was sitting resting On her knees 


g and reclines or Was reclini VĒ ure tO 
ferring from one" 


to turning awê 
V 









pleased with him) said: This is a narra- 
hīr, howevet, itis stated in other sources that if she 
G there is no option for her any longer, because 
f not caring about the matter of choice, thus, 
w, however, is more authentic. 


_ The first vie 
ide, then in this case there are two 
it amot’ ag and lies down on one st 

ig sittiDE Abū Yūsuf (God bless him). 
ji «y will call my father to consult him,” or “call witnesses 
she say at witnesses, then she retains her choice. The reason 


i inion, and witnesses are 
$0 ultation is for arriving at a sound op : 
gt const denial, thus, these acts will not be construed as turning 
> 


way TO the matter. Ak 

i fheis travelling On a riding a 
ins her choice, 

hat the moving and 


r (God be 


nimal or in a litter and she comes to 
but if she (then) travels her choice is 
stopping of the riding animal 


a room, because its movement is not 
ger, Do you not see that the person 
halt, whereas one riding 


A ship has the same status as 
sociated with that of the passenger. 1H 
iravelling in a ship is not able to bring it to a 


an animal is able to do so. 


64.3 DIVORCE AT ONES DISCRETION (MASHĪ AH) 


“You may divorce yourself,” when he has not 


lfa person says to his wife, 
diation, 


formed any intention or he forms the intention of a single repu 
andthe woman says, “I have divorced myself.” then one revocable repu- 
diation takes effect. If she divorces herself with three repudiations, and 
nti had intended this, eee repudiations will occur. This is so 
ofrepu ee RS statement Divorce yourself is: undertake the act 
with the EN a generic noun, therefore, it applies to the minimum 
tis for this re eny of applying to the whole, like all other generic nouns. 
© one when ene tiat the intention of three operates on it and applies 
Me, because his intention is absent, The single repudiation is revoca- 
tention of a i delegated to her explicitly is divorce. If he forms the 
Unless the marr; i Is not valid, because it is an intention of number, 
e says k woman is a slave, as it amounts to a genus in her case. 

er, “Divorce yourself,” and she says, “I have irrevoca- 


bly se 
Par » 
ated myself” then she is divorced. If she says, "I have chosen 


B 
lf,” j i Sek Vil; Diy 
myself,” she is not divorced. The reason ; xine Once 
irre 


used with reference to divorce, Do yO VOCability» ; 


his wife, “I have irrevocabl ~ not see that if h 
> y separated ou” a e 
you when he intende dn, Say to 


if she said, “I have irrevocabl 
CEE; ) i Y separated » 

I ratify this,” she would be divorced ; myself” and the hush Orce op 

, reed irrevocably, H "and saj 
conform with the delegation (tafwid) wi Y. er respo 
; . id) with r espect t NSE Would 
ing of divorce, except that she has added an K the Essential m 
which is the hastening of irrevocability, therefore ; sere attrib 
is deemed redundant and the essential meaning i salon 
. sç : 4 S e€stabl) 
had said, 4 have divorced myself with an irrevo ished, 
nece ‘ati 
ssary tl at a revocable repudiation occur as distinguished fr 

case of choice as that is not a term used for divorce. Do es 
if he were to say to his wife, “I have chosen you! or A gina 
intended divorce thereby, it would not occur. If the ia be oe 
dialogue saying, “I have chosen myself” and the husband said "rai 
this, nothing will occur, except that it has been identified as divorce on 
the basis of consensus when if is received as a response to the granting of 
_ choice. His saying, “Divorce yourself” is not the granting of choice, there- 

fore, it becomes redundant. According to Abu Hanifah (God bless him), 
nothing occurs by her statement, "1 have irrevocably separated myself; 
because she has brought about something that was not delegated to her 
The reason is that irrevocability is alteration of the form of divorce, 


If he says to her, “Divorce yourself,” then he does not have the right 
to take back his words. The reason is that this statement is a type of oath 
(yamin), because it is the making of divorce contingent upon ont 
tion, and an oath is a binding act. If she gets up from ner E 
statement is annulled as it was the passing of ownership. This x ff rà 
guished from the case where he says to her, “Divorce your e sae 
other wife)” as this is the granting of the power of ae andi 
sentative authority, therefore, it does not depend upon the s€ 
also accepts retraction. 

If he says to her, “Divorce yourself 
the right to divorce herself within the s 


is that the word “whenever (matā)” is g 
therefore, it is like the case where he says; 


attribute 


as if sh 
cable repudiation” ti 


like,” then she han 


whenever you er, The reason 


ession and ther 
eneral with respect ike” 
“At whatever time Y 


And not wakālah (agency). 
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ife” then he has the right to 
an after. The husband has the right 


to 3 d there 
F 2 n an . . ' 
F be ith the sess10 as it is an agency. It is a kind of assistance, 
iv ch nor s it confined to the session. This is dis- 


„hdraw * -ding nor i 


? , 
? ? ' oife “Divorce yourself,” because she is 
iet om his saying to his wife, r 


iti ip and not agency. 

guise re, it is the passing of ownership an | 

cn DF so i DDD her if you like,” then he has the right to 
fhe says 19 * aie session alone, however, the husband does not have 

fivore® hew, i his statement. Zufar (God bless him) said that this 

io wie The reason is that expressly men- 


. i t. 
us are equivalen ; 
and the previo shīah) is like its non-existence, because he acts at 


a discretion (ma ie : 
joning diser® discretion, therefore, he is like an agent for sale (bay“) to 
the husband s cell it if you like.” Our reasoning is that it is the passing 
whom it 3S said, pon his discretion, and the 


fownershiP, because he made it dependent upo su the 
is one who acts al his own discretion. Divorce bears condition 
owner 


pronouncement as distinguished from sale that vannoi be contingent. 
fhe says to her, “Divorce yourself with three,” and she divorces her- 
lf with one, then one repudiation takes effect. As she came to own the 
pronouncement of three, she owns the pronouncement of one by way of 
Necessity, 
If see to her, “Divorce yourself with one” and she divorces herself 
vith three, no repudiation takes effect according to Abū Hanifah (God 
bless him). The two jurists said that one repudiation takes effect. The 
reason is that she brought about what she owned and an excess over It. 
This becomes like the case where the husband divorces her with a thou- 
a amet ees The reasoning for Abu Hanifah (God bless him) is 
itt the i about something that was not delegated to her, there- 
Berths AA A ap innovator. This is so as the husband has granted 
dt ennmeric ars ies and three are not one, because three is a term 
number that has oie compound number whereas one is an individ- 
ween them that nts compounding. Accordingly, there is a difference 
OM the case of the h tīra to a contradiction. This is distinguished 
ownership, The ga usband who acts in accordance with the rule of 
this case she d me applies to the first case where she owned three. As 
Ot delegated | os Not own three, and what she has brought about was 
| o her, therefore, it is rejected, 


ie Orde 
ti ts her t a 
Mand she Siren 9 Pronounce divorce that grants the right of retrac- 
unces a divorce that is irrevocable or he orders her 
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to pronounce an irrevocable divorce, but she pronounces 
divorce, then what the husband had ordered takes FESS TR 
ing of the first case is that the husband says to her, “Divo € mean- 
with one repudiation so that I possess the right of seine ce Yourself 
says, “I have divorced myself with one irrevocable iepudtadoa! a and she 
retractable divorce takes effect. The reason is that she brought ce one 
essential part of divorce and an additional attribute, as we ses out the 
stated, therefore, the additional attribute is rejected and the eee 
remains. The meaning of the second case is that he says to her “Di s 
yourself with one irrevocable repudiation,” and she says, “I have Beare 
myself with one retractable repudiation,” then one irrevocable re Sy 
ation will take effect. The reason is that her statement “one RK ri 
repudiation” is rejected for her, because the husband by specifying the 
description of what was delegated to her determined her requirement of 
pronouncing the essential part of divorce without ascertaining the addi- 
tional attribute. It will be as if she has restricted herself to the essential 
part of divorce, therefore, it will occur in the form that has been specified 
by the husband whether irrevocable or retractable. 

If he says to her, “Divorce yourself with three if you like,” and she 
divorces herself with one, then no repudiation will take effect. The mean- 
ing was “three if you like, and by pronouncing one she did not prefer 


three, therefore, the condition is not met. 

If he says to her, “Divorce yourself with one if you like," and she 
divorces herself with three, then the same decision (as that in the previ- 
ous case) applies according to Abu Hanifah (God bless him). ae gt 
is that discretion of three is not the discretion of one, just like : sf 
pronouncement. The two jurists said that one repudiation ae s xs 
because the discretion of three is the discretion of one, pe E 
nouncement of three becomes the pronouncement of one, therelor 


condition is present. sit 

if he says to her, “You are divorced if you wis , Stan he forms 

wish it if you wish it? The husband then erat hus The reason is thal 
. ed. i 

the intention of divorce. The matter stands null condition) 


actable 


and she replies, "1 


he made divorce contingēni ope at ae but the condition Wa nol 

and she brought about a contingent statements u aes netco pn hist 

found. This amounts to being occupied with what Ge ke place 
ved out of her hands. Diver becal 


therefore, the matter mo 


with his statement «j wish it” even if he inte 


( Al-Hidā) 






of the woman that refers to divorce so 


Niyyah (intention) does not 


ment 
' e . 
thing :h for her divorce: © 
pee” " ysband wish ut something being mentioned, Thus, if he 
witho ntends it. The reason 15 


a au 
peratio divorce it will occur if he} | : 
our ‘o and wish requires the pre-existence 


tab initi : 7 
i om his statement, 1 intended your divorce, 


s, “I wish it if my father wishes it” or “I wish it if 
ns.” when it has not happened as yet, on the basis of 
„hand such oR een brought about is a conditional wish, there- 
d the affair stands nullified. If she says, “I would 
peno thing happens» and the thing has happened, she stands 
stili jā reason is that stipulating a condition that has come to pass 


mmedtate execution. 
1 A I PPR 
“you are divorced when (idha) you like or when- 


fhe says to her, : 
giana you like, Or “when (mata) you like, or ”whenever (mata 
é ‘ects the “affair,” it does not amount to a rejec- 


nā) you like,” and she re) L 
jon nor is the matter dependent upon the session (majlis). As for the 
words mata and mata mā, they denote time and are generally for all tim- 


ags, and it is as if he said, “At any time you like.” This is not confined 
othe session on the basis of consensus (ijma‘), If she rejects the “affair” 
1 does not amount to rejection, because he made her owner of divorce 
tatime of her liking. The ownership does not pass prior to the wish so 
stó be rejected by rejection. She divorces herself with one repudiation 
merge mata is general for all times, but not acts (several repudi- 
ta ake : Hai reg possesses one repudiation for all times. She does 
seal SE after a repudiation (multiple acts). As for the 
tri kino pa: oad ae ppuan to matā according to the two 
Wacondition just as itis per ( sod, the Exalted, bless him), it is used 
ia 8 i cing save eras «1 Rrr however, the affair” rests in her 
me has prece seal er hands on the basis of doubt. This 
« 
then she $ AES You are divorced whenever (kullamā) you like,” 
‘nother unti] she eae divorce herself with one repudiation after 
ae leads to the aS herself thrice. The reason is that the word 
bus ng Wnership, th ition of acts, except that the condition applies to 
an ~P, thus, if she comes back to him after havi 
vorces herself no regu diats n after having another 
pudiation will take effect, because 


dvore 
quires i 


>and di 
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now it is renewed ownership. She does not have the right to di 
self in one statement. The reason is that kullamā ie li at 

separate acts not the generality of collective acts. Pe AN generality of 
not own the pronouncement of divorce in one statement ae she does 

If he says to her, “You are divorced wherever (haythu) Collectively 

“where (ayna) you like,” she is not divorced until she expre You like,” oy 
If she gets up from her session, she does not possess the re the wish, 
The reason is that the words “haythu” and “ayna” are terms fo TONN: 
while divorce has nothing to do with location, therefore, they phat 
and an unqualified “wish” remains. Accordingly, it is confined ere 
sion as distinguished from time, because that is related to divorce bi ka 
it can occur at one time or the other, thus, it leads to its consideration o 


the general and the specific. 

If he says to her, “You are divorced howsoever (kayfa) you like,” she 
is divorced through a single repudiation after which the husband pos- 
sesses the right of retraction. This means prior to the expression of the 
“wish” If she says, "I wished a single irrevocable repudiation” or “thrice,” 
and the husband says, “This ts what I intended,” then that is what will 
take effect. The reason is that it is at this time that conformity is estab- 
lished between her “wish” and his “will.” If, however, she intended three, 
while the husband intended a single irrevocable repudiation or if itis the 
other way round, a single retractable repudiation will take effect, because 
its effect has been rejected due to lack of conformity leaving behind the 
pronouncement of the husband. If the husband does not have an inten- 
tion, her wish is taken into account, according to what the later jurists 
have said, observing the requirements of “choice.” 

He (the Author—God be pleased with him) said: H 
Asl, this is the opinion of Abū Hanifah (God bless him), eet 
of the two jurists nothing occurs unless the woman pronounces tt, sa 
she may wish a retractable repudiation, an irrevocable repudiation i 
three repudiations. The same disagreement applies to manumission- s 
two jurists argue that the husband delegated repudiation to het ti of 
ever form she liked, therefore, it i$ essential to make divorce itself ķi 
dent on her wish so that she can have a wish under 4 ; > ; 7 

mean, before consummation and after it, Aba Hanifah’s reste it i 
the word kayfa is used for questioning the nature of a t 4 scription 
said, “How did you fare in the morning?” Delegation by its Ge 
reauires divorce itself and divorce exists due to its occurrence- 


VOTce her. 


e says in Kitab al- 
while in the view 


|] circumsta 






i ike,’ or 

many times 45 you like, 0 
ae ‘ae likes. The reason iS 
thus, he has dele- 


divorce 
divorce herself as S 


f 
g say? to he” she ber. 
phe.” then mā) are used for num? 


U an 
nt gords (KA e likes. 
at bO! any number rk he “wish” stands nullified, and if she 
S ? 
mthe fection. 


| ets UP ts to re) The reason is that all this is 
at gain” " pa? tion for the present, therefore, it requires 


If with whatever you like out of 
ce herself with one or TWO repu” 
ed thrice according to Abū Hanīfah (God 

two jurists said: She can be divorced thrice if she likes. 
pless him). rhe Reward “ma” governs generality and the word “min 
Lp distinction, therefore, it 15 construed for distinction of the 
i ane from other things) as in his statement, Eat out of my food 
ie you like” OT “nivorce out of my women those you like.” Acco rding to 
ibd Hanīfah (God bless him) the word min in its actual application per- 
nins to parts whereas ma is for generality, therefore, both will be acted 
upon, The case from which the two jurists have adduced evidence has 
ģven up application to parts due to the evidence of expressing bravery 
lorgenerosity) or the generality of the description, and this ts “wish” so 
hat ifhe had said, “whoever you like.” it would be governed by the same 
disagreement. God, the Exalted, knows best. 


nest, onse. 

te resp - 

p gr ta her, “Divorce yourse 
if he 3 she has the right to divor 


chapter 65 


Oaths Pertaining to Divorce 


if he links divorce with marriage, it takes effect subsequent to nikāh, 
like the husband’s saying to his (would-be) wife, “If I marry you, you 
„re divorced,” or “any woman I marry is divorced.” Al-Shāfiī (God bless 
him) said that it does not take effect due to the saying of the Prophet (God 
bless him and grant him peace), “There is no divorce prior to marriage.” 
We maintain that this is an act of oath taking due to the existence of the 
condition and consequences, therefore, the existence of ownership is not 
stipulated for its validity. The reason is that its occurrence takes place on 
the existence of the condition and ownership is certain when the condi- 
tion is met. Prior to this the effect is prevention and that works against the 
person undertaking the transaction. The tradition is construed to mean 
the denial of immediate execution. Such a construction is reported from 
the ancestors, like al-Sha‘bi and al-Zuhri as well as others.’ 

If he links it to a condition, the divorce will occur subsequent to 
the condition, like his saying to his wife, “If you enter the house, you 
are divorced.” This applies by unanimous agreement, because ownership 
cxists at present, and it will apparently do so till the time of the coming 
into existence of the condition. Accordingly, it is valid as an oath or asa 
pronouncement. 

The linking of divorce (to another event) is not valid unless the per- 
nes. the oath is the owner or he links it to his ownership. The 
Thy Is that consequences must be likely so that he can deter the action. 

S, the meaning of oath is realised. This takes place through a threat 


‘Tt is 
$ TURES by Ibn Mājah in his Sunan. Al-Zayla'ī, vol. 3, 230. * 
*aows that traditions are construed in a manner that ensures analytical con 


siste īrs 
ney Of princi ples. 
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and it becomes manifest through one of < 


linked with ownership), Linking a thing to 
linking to ownership itself, as the consequence em 
If he Says to a stranger, “If YOu enter th Chas: 


and thereafter he marries her and she e 
divorced. The reason js that 


nor has he associated it with 
one of these is essential. 


M house, YOu ar 


Nters the 
the person taking th is 


ownership or its ca 


e divorced» 
€, she js 

a not 
e Oath is not an OWner 
use, and doing so with 


The words used for conditi "in. g 

kp used onditions are: in, idhā, idhā ma, ky) kullamā 
matā and matā mā. The meaning of skart (condition) is d » ullāmā, 
the meaning of sign, and these words are followed by ua nācu from 
stitute condition), therefore, the verbs are signs of violati atiga 
the word in is used f ti ; nV ae see 
rd tn is used for condition, because it does not contain within M 
the meaning of time, and what lies beyond the word in is linked with it 
The word kul is not used for conditions in its actual application, as what 
follows it is a noun. A condition is something with which a consequence 
is associated, and consequences are related to verbs, except that they are 
associated with conditions due to the relationship of the verb with the 
noun that follows a noun. The example is the statement, “Each slave that 


I buy is a freeman.” 


In these words if a condition is found, the oath is undone and ter- 
minated (for future cases). The reason is that these words do not require 
generality and repetition in their literal meanings. Thus, by the existence 
of the act once the condition is complete and the oath cannot survive 
without it, except in the case of kullama (whenever) as that ad 
generality in acts. God, the Exalted, has said, "Whenever get j pat 
roasted through, We shall change them for fresh skins, tra they may 
the penalty,” and generality requires repetition of the act. pā 

He said: If he marries her thereafter, that is, after she marr ie ae 
husband, and the condition is repeated, no divorce ne he Gest nikal 
is that by the acquisition of three owned repudiation pS oath is due to 
the consequence no longer remains. The crests rrtd et disagrees V"! 
the consequence and the condition, Zufar (God bless ili 


Ited, willi ng 
this, and we shall repeat this discussion later, God, the Exa 
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rd (kullamā) is applied to marriage itself, like saying, 
jf the WO a woman, she stands divorced,” he violates the oath 
„yheneveť I pk n this is after the marriage of the woman to another 
ime; eae is that the operation of the oath is in consideration 

jusband. a n of divorce due to marriage, and this is not limited. 
of what he $ he extinction of ownership after the oath does not annul 
He vane e the condition is not found, therefore, it survives, The 


quence remains due to the subsistence of the subject-matter (three 
conse 


repudiations), thus, the oath survives. i | 

He said: Thereafter, if the condition is found (by entering the house) 
within his ownership (marrying a second time), the oath is undone, and 
the divorce takes effect. The reason is that the condition is found and the 
subject-matter (woman) is suitable for the consequence, thus, the conse- 
quence arises and the oath does not remain, on the basis of what we said. 
if the condition occurs outside of ownership, the oath is undone, due 
to the existence of the condition, and no divorce occurs, because of the 
absence of the subject-matter. 

If the two disagree about the existence of the condition, then the 
acceptable statement is that of the husband, unless the woman adduces 
evidence, because he is asserting the original position, which is the non- 
existence of the condition, and also because he is denying the occurrence 
of divorce and the extinction of ownership whereas the woman is claim- 
ing these, 
in >a reece of the condition cannot be known except through 
hee axa 3 acceptable statement is hers with respect to her position. 
ida ās where he says, if you receive your menstrual period you 
periods” hae are divorced.” If she replies, “I have commenced my 

notce i nis Ķ divorced, but not the other woman. The occurrence of 

case it i ona istihsān. Analogy dictates that she is not divorced, 
the case of bans Ig for which she is not to be deemed truthful as «i 
Struthfuj with ré mation. The reasoning underlying istihsān is that she 
*t. Her stat ‘pect to herself, as this cannot be known except through 

ement is, therefore, accepted as it is accepted in the case of 


e wale! 
vis Waiting Period and fainti > ; ‘th t to her co- 
C, in f ainting. She is a witness with respec 


the oath, 


‘cepted S rs is under suspicion, therefore, her statement will not be 
T 4 "espect to the other woman. 

üre of hell tye he says, “If you like that God should torment you in the 

en you are divorced and my slave is free,” and she replies 

fps a omā ter eee eee, 
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that she does like this, or he says, "If you love 
and so is this other wife with you,” and she "edge YOu are di 
him, then she stands divorced, but the slave rib tes that she g VOrceģ 
is her companion divorced, on the basis of our ês not become fre ove 
certainty about the woman being a liar, becau explanation, Thei e 
him due to her intense hate for him even in T desires to be C 
c 
right that the hukm be based on her information mathe lt is her 
respect to the rights of the others, the hukm will be b v Se is a lian, With 
rule, and that is love. | ased on the orig 
If h h nr 
e says to her, “If you have your peri 
’ period ou : ; 
which she sees blood, the divorce does not iate ae after 
ues for three days, because what 1s less than that is not $ or Sa 
n 
When three days are completed, we give the ruling of an ome 
from the time her period commenced. Due to the extended bl rk 
became known that the blood fr | cedingi 
7 at the blood was from the womb, thus, it was menst 
ation from the start. | 5 
If he says to her, “If you have menstruated for a period, you are 


free of 


divorced,” then she will not be divorced until she reaches purification 


menstrual period. The reason 1s that the word haydah with the 
mplete period. It is for this reason that it has 
he tradition of the vacation of the womb. The 
its termination, which is attained 


after the 
ending ha’ indicates a co 
been construed as such int 
completion of the period is through 


through purity. 

If he says to her, 
stands divorced with the 
fast. The reason is that wor 
that is extended, means dayli 
he says to her, “If you fast,” ~ 
a and the rea exists with the existence of its rukn and condition 

A man says to his wife, “If you give birth to a boy, 
with one repudiation, and if you give birth to a girl, A st 
with two repudiations.” She then gives birth to 4 boy an ri 
not know which one of them was born first. For pors 
repudiation becomes binding on him, but to avoid an = delivery 
two are binding on him. Her waiting period is complete he 
of the child. The reason is that if she had given caine peri 
one repudiation would have taken effect, and her wa! zi repudiatio” 
have been over with the birth of the girl. Thereafter, anO 


“You are divorced if you fast for a day,” then she 
the day that she keeps the 


setting of the sun on | 
d al-yawm, when it is associated with an act 
ght, This is distinguished from the case when 
as he has not fixed it through a standard 0 
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er waiting period. 


use she would be in h 
two repudiations 


effect, beca 
have tak iven birth to the girl first, 
hehar B would be over with the 


yd not hand» pē ‘ad 
yo other ct and the waiting per1oc WN” 
e er, NO further repudiation would take effect, 
the On”. mentioned: that is, she is in a state of passing her 
> state one repudiation will take effect and in 
„iting perio ' o will take effect. It is preferable, however, to adopt two 
ather state fhe d moral prohibition and also by way of precaution. The 
nor, to geen with a certainty, as WE have elaborated. 
waiting PE jod 's “If you talk to Aba ‘Amr and Abū Yusuf, you are 
if he saY* 43 Thereafter if he divorces her with one repudiation, this 
cable. She then completes her waiting period and talks to 
After this the husband remarries her, and she then talks to 
- tūsuf, she is divorced thrice along with one earlier repudiation. 
A God bless him) said that the divorce does not take effect. This 
ga he several interpretations. First, if two conditions are found in 
nership the divorce will take effect. This is obvious. Second, if the 
two conditions are found without ownership, no divorce OCCUTS. Third, 
Fone condition 15 found in the state of ownership (state of marriage), 
while the second Is found outside of ownership, then the divorce does 
not occur, because the consequences do not materialise outside of own- 
ership. Fourth, the first condition is found outside of ownership, while 
the second is found within ownership, and this is the disputed issue of 
he Book, Zufar (God bless him) treats the first issue on the analogy of 
the second, therefore, both are identical issues for the purpose of the rule 
eae ARTS that the validity of statements depends on the 
ros nian ieee no i ayn eos if is stipulated for pur- 
tiedtlely dae tohe nts so t at the existence of the consequences 
sidered valld Mes th prenan of continuity, therefore, the oath 
idise, but they do not PEN ition is complete, the consequences mate- 
liese two states is the c O ‘SO without ownership. The state in between 
ownership is no lon Barns of the oath, therefore, the existence of 
Matter, and that is the ie ac m the oath survives due to its subject- 
īmmakh (liability). 


A man 
m Says t i - «< 
lītice” He ti ° an wife, “If you enter the house, you are divorced 
marries a sec AiE ee two repudiations for divorcing her, and 

usband consummating the marriage. Thereafter, 


reverts to th 
€ first husband and enters the house. She is divorced 


due to WHE Thus, in one 


Abū Amr 


e 
she 


oes at 
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thrice according to Abū Hanīfah and Abū 
Muhammad (God bless him) said that she is 
what remains of thē repudiations. This is als 
bless him). The basis according to the two juricte - r 
band demolishes what is less than three, Gates hee the seco od 
with the (original) three. According to Muhammad 2 ee ba 
them) he does not demolish what is less than three Atis ( 

to him with what is left. We will elaborate this issue i ep reverts back 
the Exalted, willing. n what follows, God, 


If he says to her, if you enter the house, you are domas 
He then says to her, "You are divorced thrice” Thereafte a. ice” 
another husband, consummates marriage with him šājā ne marries 
reverts to the first husband. When she enters the house ‘ae requently 
takes effect. Zufar (God bless him) said that three repudiationsu ese 
effect, because the consequence is three absolutely due to the Rank 
fied meaning of the word. As the probability of their occurrence Soli 
the oath also survives. Our reasoning is that the consequence are the 
repudiations of this ownership and it is these that are an obstacle to the 
occurrence of the condition and the prima facie position is the absence of 
such condition. An oath is undertaken to prevent the commission of an 
act or to urge its commission, therefore, if the consequence is as we have 
mentioned, and this is lost due to the pronouncement of three imme- 
diate repudiations, which also nullify ownership through marriage, the 
oath cannot survive. This is distinguished from the case where he pro- 
nounced an irrevocable repudiation; as in such a case the consequence 


remains due to the subsistence of the subject-matter. 


A man says to his wife, "If I have intercourse with you, you are 
divorced thrice” He then has intercourse with her. When the se 
tals meet (penetration) she is divorced thrice. If he stays pene a 
moment, he is not liable for mahr (‘uqr), but if he moves out 2 ip 
penetrates again, he is liable for mahr (‘uqr). Likewise, if Rē sa "ītis 
slave girl, "If I have intercourse with you, you are a ene i ability of 
narrated from Abū Yusuf (God bless him) that he invokes the 
mahr in the first case as well due to the continuation 0 
he is not liable to be punished with hadd due to the unit Jl- 
(both lawful and unlawful). The reasoning for the mes 
that intercourse is the penetration of the vagina by the p 


mais : ` "ic distin uishe 
tration is only once and is not continued. This is disting 


Yusuf (God 
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- tand penetrates again, because in this case pen- 
fter divorce. The penalty of hadd, however, does 

ya tējā to doubt of unity, taking into account the ses- 
When hadd is not imposed, 'ugr (compensation) 
rse entails one of the two penalties. If the 
pecames p retractable it amounts to retraction by waiting a moment, 


ore WaS = £ (God bless him), with Muhammad (God bless 

divor Aba Yūsuf ( | i h 

cording "due to the pre-existence Of touching. If e moves out 

a disagreeine it amounts to retraction on the basis of intercourse. 
ates, 


and tr pe ed knows what is correct. 
God, tHe 
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65.1 EXCEPTIONS (ISTITHNA ) 

on says to his wife, “You are divorced, God, the Exalted, willing” 

nected sentence, divorce does not take place, due to 

het (God bless him and grant him peace), “If one 

cing or manumission, and says, ‘God, the Exalted, 

connected to the previous, then he will not be 

violating the oath (by omission of the acts). Further, he has brought 

about the pronouncement in the form of a condition alone, therefore, it 
is a contingent statement from this aspect. The reason is that the latter 
statement conveys non-existence prior to the meeting of the condition, 
and the condition cannot be identified here, therefore, it conveys non- 
existence of the consequence for the first statement as well. It is for this 
purpose that it is stipulated that the statements be connected like all other 
conditions. If he remains silent, the legal effects of the first statement 
come into operation, thus, the exception (proviso) or the mentioning of 
the condition after this will amount to retraction of the first statement. 


| He said: Likewise, if she dies before he says, “God, the Exalted, will- 

Nb (that is, the divorce does not occur because he does say it). The rea- 

obi ezi by the use of the exception, the statement no longer imposes an 

Y tā ts; Death negates the obligating statement and not what annuls 

afar ception). This is different from the case where the husband dies 
© it, as in this case the link with the exception is not established. 


ifa pers 
and if this is one con 
the saying of the Prop 
takes an oath for divor 
willing’ as a statement 


Tn th 
"corded mae the tradition is ghatīb. The compilers of the four Sunan have 


Ons that convey a similar meaning. Al-Zayla'ī, vol. 3, 234. 
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If he says, “You are divorced thrice, except once,” she is divorce rte 
two repudiations. If he says, “You are divorced thrice, except two” WI 
gle repudiation takes effect. The rule is that exception (istithna’) É be 
conveying the remainder of the message left over after the exception ech 
this is correct. The reason is that he has made a statement that js 
exempted, because there is no difference between the statement Rs nds 
son to another, “I owe a dirham,’ and the statement, “I owe tadi ee 
except nine.” It is valid to exclude by exception part of a sentence bene 
behind the other part as the speech after the exception. It js not valid 
exclude by exception the entire sentence, as that leaves nothing bahia 
so that the speaker may be said to have spoken something by liei 
words towards the other person. Istithna’ is valid if it is linked to the 3 
ceding statement, as we mentioned earlier. If this stands established, then 
in the first case the repudiations after the exception are two, and ARAS 
take effect, whereas in the second it is one, and one repudiation takes 
effect. If the man says, “Except three,” all three will take effect, because 
this amounts to exclusion of the whole by exception, and such an excep- 
tion is not valid. God knows best. 


4 Sin. 


The first volume of al-Hidayah ends here, praise be to God. 
The second volume follows this and begins with the section on 
“Divorce by the Person who is Terminally Ill” 


Chapter 66 


Divorce by Person Suffering From Terminal Illness 


ced! GUE HS g Daf op 
He for whom God wills His blessings is 
granted the figh of Din 


In the Name of God, Most Merciful and Compassionate, and (with) 
prayers and blessings on Muhammad and his family. 


Ifa man divorces his wife, during his terminal illness, through an irrevo- 
cable (ba’in)' repudiation and then dies while she is still in her waiting 
period, she will inherit from him. If he dies after the termination of the 
waiting period, she is not entitled to inheritance. Al-Shafi'l (God bless 
him) said that she will not inherit in either case,? because the state of 
being married has been annulled due to this obstacle? where marriage 
was the basis (of inheritance), therefore, even he will not inherit from her 
if she dies. 


'For the meaning of ba’in divorce and its legal effects, see fn 4 on page 569 in Volume 
I of this translation; see also section 67.1 (What Makes a Divorced Wife Lawful) in this 
volume on p. 14. | 

According to al-‘Ayni this means before the waiting period and after the waiting 
period. Al-‘Ayni, vol. 5, 440. The text indicates, however, that it means if he dies during 
her ‘tddah or after such waiting period. 

3The obstacle of irrevocable repudiation 
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Our argument is that the state of marriage is the cause . her inher- 
itance during his terminal illness, and the husband intende its annul- 
ment,’ therefore, his intention is restrained by delaying the operation of 
the divorce up to the time of the termination of the waiting period in 
order to avert injury to the wife, which is possible. The reason is that dur- 
ing the waiting period some of the legal effects of nikah remain. Conse- 
quently, it is permissible that they remain with respect to her inheritance 
from him. This is distinguished from the situation after the termination 
of the waiting period when there is no possibility (of delaying the oper- 
ation of divorce). The state of marriage in this situation is not the basis 
of his inheriting from her, therefore, inheritance is annulled in his case, 
especially due to his consenting to it.° 

If he divorces her thrice upon her request’ or he says to her, “choose,” 
and she chooses herself* or obtains khul‘ (redemption) from him, and 
then he dies, while she is in her waiting period, she will not inherit from 
him. The reason is that she consented to the annulment of her right and 
the extinction of the delayed operation of her claim.’ If she says, “Divorce 
me through a revocable repudiation,” but he divorces her thrice, she will 
inherit from him, because a revocable repudiation does not eliminate 
marriage. In this case, she does not consent to the annulment of her right. 

If he says to her during his terminal illness, “I had divorced you 
thrice during my period of health and now you have completed your 
waiting period” and she verifies it, following which the husband acknowl- 
edges a debt that he owes her or makes a bequest in her favour, then, 
according to Abu Hanifah (God bless him) she is entitled to the lesser 
of this amount or inheritance. Abū Yūsuf and Muhammad (God bless 
them) said: His acknowledgement and bequest are valid. If he divorces 
her thrice during his illness upon her request and then acknowledges a 
debt or makes a bequest in her favour, she will have the lesser of this 
amount or inheritance according to the view of all three jurists. Accord- 
ing to Zufar (God bless him) she will have the entire bequest amount 


‘That is, the annulment of her inheritance. 

‘In order to avoid injury to her. 

"By declaring his intention to terminate the contract of marriage irrevocably 
through the repudiation. 

“Like her saying during his illness, “Divorce me thrice.” 

*Chooses divorce. 

Till the end of her ‘iddah. 
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and what has been acknowledged, because inheritance has been annulled 
upon her request and this has removed the obstacle in the way of the 
validity of acknowledgement and bequest. 


The reasoning of the two jurists in the first issue is that when both 
(husband and wife) mutually verified the occurrence of divorce and the 
termination of the waiting period, she became like a stranger for him so 
much so that it is permitted to him to marry her sister, thus, any suspi- 
cion (of the persistence of the relationship) that there was is eliminated. 
Do you not see that his testimony in her support will be admissible, and 
payment of zakāt to her will be valid. This is different from the second 
issue where the waiting period subsists and is a cause for the suspicion 
(of the continuing relationship). The rule turns on the evidence of such 
suspicion and invokes the implications of nikah'® and close relationship.” 
In the first issue, the waiting period does not exist. 

Abū Hanifah’s reasoning is that in both issues the suspicion still exists, 
because the woman may have chosen to pave the way for acknowledge- 
ment and bequest in her favour so that her share increases. The spouses 
sometimes mutually agree to acknowledge separation and termination 
of the waiting period so that the husband may grant her his wealth in 
excess of her inheritance. This suspicion operates upon excess, therefore, 
we have rejected it in this case. There is no suspicion in the case of the 
amount of inheritance, therefore, we deem it valid. There is normally no 
mutual compact in the case of the right to zakāt, (another) marriage, and 
testimony. Consequently, there is no suspicion in the case of these rules. 


He said: If a person is under siege or is participating in battle and 
divorces his wife thrice, she will not inherit from him. If he has a duel 
with some person or is brought forth for execution on account of gisās 
(retaliation) or for rajm (stoning to death), she will inherit if he dies in 
this way or is killed. The source of this rule is what we have elaborated, 
that is, the wife of a person evading the rules of inheritance (farr) will 
inherit on the basis of istihsan. The rule of the evader is established when 
the right of the wife is linked to his wealth. This linkage is established 
through illness in which there is usually an apprehension of death, like 
his being bed-ridden in a state where he cannot take care of his basic 
needs as does one in sound health. The rule for the evader is sometimes 


"Where he cannot marry her sister, for example. 
"The testimony of one close relative for another is not admissible. 
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established through situations that acquire the meaning of death-illness 
with respect to the likelihood of the occurrence of death. Situations in 
which the usual result is survival do not lead to the application of the 
rule of the evader. Thus, for a person under siege and one participating 
in battle the usual result is survival, because a fort is meant to repel enemy 
attacks, and likewise defence in battle, thus, the rule of the evader is not 
established, The person who takes part in a duel or is brought forth for 
execution will most likely die, therefore, the rule of the evader is estab- 
lished. There are other cases similar to these that can be classified under 
this rule. His statement (in the matn), “If he dies in this way or is killed” 
is evidence of the fact that it makes no difference if he dies as a result of 


this cause or dies through another cause, just like the person suffering 
from terminal illness if he is killed. 


A man says to his wife, when he is in sound health, “When the next 
month commences” or “When you enter the house” or “When so and 
so offers the zuhr prayer” or “When so and so enters the house,” “then 
you stand divorced.” If these occurrences take place when the husband is 
terminally ill, she will not inherit. If the statements were issued in a state 
of marad (illness), she will inherit, except in the case of the statement 
“When you enter the house.” This case has many forms. Divorce is either 
made contingent upon the arrival of a time or upon the act of a stranger 
or his own act or the act of the wife. Each of these variations has two 
further forms: (1) divorce is made contingent during sound health when 


the condition occurs during illness; and (2) both things take place during 
illness. 


As for the first two forms in which the condition is associated with the 
arrival of time, where he says, “When the next month commences, you 
stand divorced,” or it is associated with the act ofa stranger, where he says, 
“When so and so enters the house,” or “When so and so offers the zuhr 
prayer,’ if the association and the occurrence take place during illness, she 
is entitled to inheritance. The reason is that the intention to evade inher- 
itance stands verified by his pronouncing a contingent divorce in a state 


_ when her right stands linked to his wealth. If the stipulation takes place in 
health and the occurrence stipulated takes place during illness, she is not 


|, 
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$ _ entitled to inheritance. Zufar (God bless him) said that she does inherit, 
because association with a happening moves the time of stipulation to 
| the time of occurrence, thus, it is as if the stipulation was made during 
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illness. We maintain that prior stipulation becomes a repudiation at the 
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time of occurrence of the stipulated happening in the legal sense and not 
the intended sense. Injustice can only take place if intended, therefore, his 
act is not rejected. 


As for the third form, which is the making of divorce contingent 
upon his own act, it is the same if the stipulation was during health 
and the occurrence during illness or whether these were during illness, 
or whether the act is such that there is a way out of it for him, he will be 
an evader due to the existence of the intention to nullify marriage either 
through the stipulation or by bringing about the occurrence during ill- 
ness. If he does not have a way out of the occurrence of the act stipulated, 
he does have a thousand ways out of the stipulation itself, therefore, his 
act is rejected, in order to avoid injury to her. 

As for the fourth form in which he makes divorce contingent upon 
her act, if the stipulation and occurrence are during illness and the act 
is one in which there is a way out for her, like speaking to Zayd and so 
on, she will not inherit as she has consented to the divorce. If the act 
is one in which there is no way out for her, like the eating of food, the 
afternoon prayer, speaking to parents, she will inherit, because she was 
under a compulsion to undertake an act to ward off the fear of perishing 
either in this world or the next, and there is no consent in a state of duress. 

If, however, the stipulation is made in health and the occurrence 1s 
during illness, then, if the act is one in which there is a way out for her, 
there is no ambiguity that she will not inherit. If there is no way out for 
her from the act, then the response isthe same according to Muhammad 
(God bless him), which is also the view of Zufar (God bless him), because 
there is no act on the part of the husband after her right has become 
linked to his wealth. According to Abū Hanifah and Abū Yusuf (God bless 
them), she will inherit, because the husband has compelled her to under- 
take the act, therefore, the act is reverted back to him. It is as if she has 
become an instrument in his hands, as in the case of coercion (ikrah). 

He said: If he divorces her thrice when he is ill and thereafter recov- 
ers and then dies, she will not inherit. Zufar (God bless him) said that 
she will inherit, because he intended evasion of inheritance insofar as he 
pronounced it during illness, and he died thereafter while she was in her 
“iddah (waiting period). We say that when illness is followed by recovery 
it acquires the status of sound health, because terminal illness becomes 
non-existent due to recovery. This makes it evident that no right of hers 
became linked to his wealth. Accordingly, the husband did not become 
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an evader. If he had divorced her and then she became an apostate, God 
forbid, and then converted back to Islam after which the husband died 
due to his illness, while she was in her waiting period, she would not 
have inherited. If she does not become an apostate, but submits for sex- 
ual intercourse to her husband’s son, she will inherit. The reason for the 
distinction is that by apostasy she nullified her legal capacity to inherit, 
as the apostate does not inherit from anyone, and inheritance is not pos- 
sible without legal capacity. By submitting (for sex) she did not annul her 
legal capacity, because entering the prohibited category for marriage does 
not negate inheritance, which remains. This is different from submitting 
for sex during the validity of marriage, because it gives rise to separation, 
therefore, she consents to the nullification of the cause (of inheritance), 
After the three repudiations, the prohibition is not established through 
submission to sex as the three divorces were prior in time to the submis- 
sion, therefore, the two cases are distinguished. 


If a person commits gadhf (false accusation of unlawful sexual 
intercourse) against his wife when he is healthy, but then subjects her 
to the li'fān (imprecation) procedure when he is ill, she will inherit. 
Muhammad (God bless him) said that she will not inherit. If the accusa- 
tion is during illness, she will inherit according to the unanimous view 
of all three jurists. This is related to divorce being contingent upon an act 
in which there is no way out for her as she is constrained to have recourse 
to legal disputation to ward off the shame of zina from herself. 


If he makes a vow of continence (īlā”) to stay away from her when he 
is in sound health, and then she is separated irrevocably from him when 
he is ill, she does not inherit. If the vow too was made during illness, she 
will inherit. The reason is that il4’ amounts to a divorce made contingent 
upon the passage of four months that are devoid of sexual contact. Thus, 
it is linked with the stipulation based upon the passage of time, and we 
have elaborated its underlying reasoning. 


He (God be pleased with him) said: In a divorce where he possesses 
the right of retraction, she will inherit in all cases, because of what we 
elaborated, that is, marriage is not dissolved when intercourse can be law- 
fully undertaken. Thus, the cause (of inheritance) continues to exist.” 


aa ee ee a 
"See the first issue in this discussion. 
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He said: In each case where we have said that she will inherit, she 
inherits if he dies when she is in her waiting period. We have elaborated 
this. Allah, the Exalted, knows what is correct. 


Chapter 67 


Raj ah (Recourse to Wife for Retracting Divorce) 


If a man divorces his wife through a revocable repudiation or two repu- 
diations, he may have recourse to her during her waiting period whether 
or not she consents to this.’ This is based upon the words of the Exalted, 

“Take them back on equitable terms”? without further detail (about the 
consent of women in such a case). The waiting period must still be con- 
tinuing, because retraction is the continuation of the ownership (of the 
benefits of nikah). Do you not see that it has been called imsak (taking 
back), which is continuation. The continuation (of ownership) is realised 
within the waiting period, because there is no sates once the waiting 
period terminates. 

Raj‘ah takes place by his saying, “I have taken you back” or “I have 
taken my wife back.” This is the clear statement about raj‘ah and there is 
no disagreement among the jurists about this. 

He said: Or he has intercourse with her, or kisses her, or fondles her 
with desire, or looks at her vagina with desire. This is the position in our 
view. Al-Shāfrī (God bless him) said that raj‘ah is not valid except by a 
formal expression where he possesses the ability to speak, because raj‘ah 
has the status of the initial marriage contract so much so that it is pro- 
hibited to have intercourse with the woman In our view, it is the seeking 
of the continuance of nikah, as we have elaborated and we will be estab- 
lishing it again,* God willing. The occurrence of the act (of retraction) is 


"There is consensus (ijrmā') on this point. Al-‘Ayni, Vol. 5, 455. 
2Qur’an 2:231 
3That is, according to al-Shāfi ī. Thus, intercourse is not permitted in this case with- 


out formal expression of retraction, in his view. 
4At the end of the chapter that a revocable divorce does not prohibit intercourse. 
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vidence of the attempt to continue it as in the case of the termination 
s evidence is found due to an act that is specific to mar- 
mentioned) are specific to it in the case ofa freewomans 
as against fondling and looking without desire, because such acts may be 
permitted without marriage as well, as in the case of the physician, the 
midwife and others. A glance at the body other than the vagina occurs 
in the case of those residing together, and the husband is living with the 
wife during ‘iddah. If such other acts were to amount to raj ah, he would 
have to divorce her again, thus, prolonging her ‘iddah.° 

He (al-Oudūrī) said: It is recommended that two witnesses testify to 
the act of retraction, but if they do not testify, the act of retraction is 
(still) valid. Al-Shāfi ī (God bless him), in one of his two opinions, said 
that it is not valid, which is also the view of Malik (God bless him), due to 
the words of the Exalted, “Thus when they (are about to) fulfil their term 
appointed, either take them back on equitable terms or part with them 
on equitable terms; and take for witness two persons from among you,” 
because a command necessitates obligation. In our view, the divorce laid 
down in the texts® is devoid of the restriction of testimony. Further, it is 
the seeking of continuation of marriage and testimony Is not a condition 
during a state of continuation as in retraction during ila’, except that it 
is recommended for additional precaution so that denial is not incurred 
in it. What he (al-Shāfi'ī) has recited is construed to mean this. Do you 
not see that He has associated it with separation, therefore, for raj‘ah it is 
recommended. It is also recommended that he (the husband) inform her 
about retraction so that she does not fall into sin.’ 

When the waiting period terminates, and he says, “I took her back 
during the waiting period,” it amounts to retraction if she confirms it, 
but if she does not deem him truthful it is her statement that will be 
given preference. The reason is that he is reporting something that he 
cannot initiate at that time. His statement will be suspicious, except that 


ane 
of an option. Thi 
riage. These acts ( 





‘In whose case marriage is necessary for the permissibility of these acts. 
6 ar 4 F p 
And that would amount to an injury to the woman, which is not permitted due to 
the words of the Exalted, “Take them back on equitable terms.” Qur'an 2 : 231 
7Ourān 65:2 
8 p= « . 
S Our ` 2 : 228, 229: “And their husbands have the better right to take them back in 
that period,” and “the parties should either hold together on equi 
at period, equitable terms, or separate 
with kindness.” i * $ 


9 . ' 
, When the husband has intercourse with her when the ‘iddah is actually over and he 
is not aware of it. 
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with verification the suspicion is removed. In this case, she is not to be 
administered an oath according to Abū Hanifah (God bless him). This is 
one of the issues that pertains to oaths in six things and that has preceded 
in the Book of Nikah. 

If the husband says, “I have taken you back,” and in response to this 
she says, "My waiting period is over,” the retraction is not valid accord- 
ing to Abū Hanifah (God bless him). The two jurists said that retraction 
is valid as it has coincided with the ‘iddah, for it still remains prima facie 
until she informs him of it, and in this case it has preceded such infor- 
mation. Accordingly, if he were to say, “I divorced you” and she says 
in response, “My waiting period is over,” then divorce takes place. Abū 
Hanifah’s reasoning is that it has coincided with the state of termina- 
tion of the ‘iddah, because a woman is deemed trustworthy with respect 
to the report about termination.” Thus, when a woman makes such a 
report it indicates that termination was prior (to retraction), because the 
statement about the termination is the closest to the statement of the hus- 
band.” The issue of divorce is a matter of dispute, but even if it was a 
matter of agreement divorce would take place through his admission after 
termination (of the waiting period). Retraction, on the other hand, is not 
established through admission (igrār). 

If the husband of a slave woman, after the termination of her wait- 
ing period, says “I took her back,” and the owner (of the woman) deems 
him truthful, but she does not, then, it is her statement that will be given 
precedence, according to Abū Hanifah (God bless him). The two jurists 
said that the statement of the owner will be given precedence. The reason 
is that her body is owned by the master, and he has acknowledged what is 
purely his right in favour of the husband, therefore, his statement resem- 
bles his acknowledging her marriage to him. He (Abū Hanifah) argues 
that the rule of raj‘ah is structured upon the waiting period, and the state- 
ment to be given precedence about the waiting period is her statement; 
likewise in a matter that is based upon it. Had the situation been the 


"The text in al-‘Ayni is: “I have taken you back within the ‘iddah.” 

"That is, trustworthy with respect to reports about what is in their wombs. Allah 
Almighty has said: “Nor is it lawful for them to hide what Allah Hath created in their 
wombs, if they have faith in Allah and the Last Day.” Qur’an 2: 228. 

Had she remained silent for some time and then made her statement the position 
would have been different. 

5Due to the absence of witnesses. 
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ing to the two jurists, the statement preferred would 
be that of the master, and so also in his view according to the authenti. 
report, because she has passed the waiting period at that time and the 
ownership of the master over her benefits has taken over, therefore, "as 

h ownership is not valid. This is distinguisheg 


statement annulling suc ‘ 
from the first situation, because in that the owner, through his verifica. 
tion of the waiting period, is acknowledging the existence of the waiting 


period for her and his ownership does not take over with the existence of 
the “iddah. If she were to say, “My waiting period is over,” and the hus. 
band as well as the master were to say, “Your waiting period is not Over” 
then the preferable statement is hers. The reason is that she is trustwor- 
thy in this respect for she has knowledge of it. 

When the blood from the third period of menses ceases to flow after 
ten days, retraction (raj‘ah) stands excluded, even though she has not 
bathed. If it ceases to flow in less than ten days, retraction is not excluded 
until she takes a bath or one complete timing of prayer passes after it. 
The reason is that there is no excess over ten days for menses,” therefore, 
by mere termination (of bleeding) she moves out of her period of menses 
and her waiting period is terminated, thus excluding the retraction. In 
what is less than ten days, there is a probability of resumption of bleed- 
ing, therefore, the reality of termination of bleeding must be strengthened 
with bathing by abiding by one of the rules that are to be followed by 
women in a state of ritual purity, that is, through the passing of one 
timing of prayer. This case is distinguished from that of a Kitābiyyah," 
because in her case the rule is not based on one of these additional fac- 
tors, and it is actual termination (of bleeding) that is deemed sufficient. 
The bleeding is deemed to be terminated” when she performs tayammum 
and prays, according to Abū Hanīfah and Abū Yūsuf (God bless them). 
ga s eeno me i According to Muhammad ( God bless him), 
sles dacs eg es when she performs tayammum. This is based upon 
i: poira s ka ies : the absence of water is considered abso- 
SS AL had = key that the ahkam established through bathing 

- {hus, it has the same status as bathing. The two 


reverse" then accord 


S ts a es 
With the owner deeming hi 
“According to legal ty him untruthful and the woman deeming him truthful. 
"Christian or Jew, 


”In case of bleeding for less than ten days. 
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jurists maintain that it is a pollutant’ and does not (actually) purify. It 
has been deemed purification (legally) due to necessity so that the obli- 
gations do not multiply. This necessity is realised in a state of performing 
prayer and not in the timings prior to it.” Likewise the rules established 
are also those demanded by necessity. Thereafter, it is said that ‘iddah ter- 
minates by commencement itself in the opinion of the two jurists, and it 
is said after completion so that the ruling of validity of prayer is estab- 
lished.*° 

When she bathes and forgets to wash a part of her body on which 
water does not flow, then, if this is a limb or more retraction is not cut 
off, but if it is less than a limb, it is cut off. He (God be pleased with him) 
said: This is istihsan, while analogy in the case of a complete limb is that 
raj'ah should not remain, because she has washed most of her body. Anal- 
ogy in what is less than a limb is that raj‘ah should remain, because the 
rule for major ritual impurity and menstruation cannot be split up. The 
interpretation associated with istihsān is the difference, that is, in what is 
less than a limb is subject to drying up due to its small size, therefore, one 
cannot be certain of water having reached it. Thus, we said that it cuts 
off raj‘ah. It is, however, not permitted to her to marry on the basis of 
precaution about both,” as distinguished from a complete limb as that is 
not subject to swift drying up and usually its dryness is not ignored. The 
two, therefore, stand distinguished. It is reported from Abū Yūsuf (God 
bless him) that neglecting gargling and drawing water into the nostrils 
(madmadah and istinshāg) is the same as neglecting a complete limb. It 
is also reported from him, and it is the view of Muhammad (God bless 
him), that it is of the status of what is less than a limb, because there 1s 
a disagreement about their being a definitive obligation as compared to 
the rest of the limbs. 

If a man divorces his wife when she is pregnant or gives birth to a 
child from it,” and he says, “I did not have intercourse with her,” he 
has a right to take her back. The reason is that when pregnancy becomes 
apparent during a period in which it can be assumed that it is from the 


5 Actually, but not legally. 
'9]n which the state of ‘iddah will continue. 
20 As finding water during prayer will nullify tayammum. 


21The exclusion of raj‘ah and marriage. 
2That is, from the marriage giving birth to the child prior to divorce. His statement, 


“T did not have intercourse with her,” will not be accorded significance. 
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marriage, it is deemed to have arisen due to the marriage. This is based 
upon the words of the Prophet (God bless him and grant him peace), 
“The child belongs to one who has legal access for intercourse,”} This js 
an evidence of intercourse on his part. Likewise, if the paternity of the 
child is attributed to him; he will be deemed to have had intercourse. 
When intercourse is established, lawful ownership of the benefits of mar- 
riage is established, and divorce is part of such established ownership, 
which is followed by retraction. His belief (statement) will be nullified by 
the denial issued by the shari‘ah. Do you not see that with such inter- 
course the attribute of ihsan is established. Thus, rajah has a higher 
priority for being affirmed (available). The interpretation of the issue of 
giving birth to the child is that she give birth prior to divorce, because 
giving birth after divorce will terminate the waiting period through birth 
itself, and raj‘ah cannot be conceived in such a case. 

He said: If he secludes himself with her and closes the door or draws 
the curtain and then says that he did not have intercourse with her, but 
thereafter divorces her, he does not possess the right of retraction. The 
reason is that ownership (of benefits) is established through intercourse 
and he has acknowledged its absence. He, thus, affirms it against himself 
for retraction is his right. He is not deemed untruthful by law as distin- 
guished from dower (mahr), because the affirmation of the stated dower 
is based upon delivering the counter-value not upon actual possession, as 
distinguished from the first case.** 

If he takes her back, meaning thereby after being in seclusion with 
her, and saying, “I did not have intercourse with her,” and thereafter she 
gives birth to a child in a period that is less than two years by one day,” 
the retraction is valid. The reason is that paternity stands attributed to 
him as she did not acknowledge the termination of the ‘iddah and the 
child stays in her womb during this period,” therefore, he will be deemed 
to have undertaken intercourse prior to divorce and not after it, because 


“It is related through many channels. One version related by Abū Hurayrah (God be 
pleased with him) is recorded by all the six sound compilations. Al-Zayla‘, vol. 3, 236. 

“This means that in the case of dower all that is required is being available for inter- 
course through valid seclusion not actual intercourse. This is not the case for retraction. 

“From the day of divorce and not the day of retraction. 

“This may appear strange to some who may consider the jurists to be simpletons 
unaware of scientific knowledge that we possess today, The wisdom behind the law has 
to be discovered beginning with the preceding tradition and the welfare ‘of the child, 
who cannot be adopted according to Islamic law. 
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in the latter case ownership is extinguished by divorce itself due to its 
absence prior to (final) divorce, thus, such intercourse is prohibited and 
a Muslim does not indulge in haram. 

If he says to her, “When you give birth you stand divorced,” and she 
gives birth to a child. Thereafter, she gives birth to another child. This 
amounts to raj‘ah. This means from another pregnancy, which means 
that it should be after six months, and even if it is after more than two 
years as long as she did not acknowledge the termination of the waiting 
period. The reason is that divorce took place with the birth of the first 
child leading to the observance of the waiting period. The second child is, 
therefore, through the conception due to him during the waiting period. 
As she did not acknowledge the termination of the waiting period he will 
be deemed to have taken her back. 

If he says, “Each time you give birth to a child, you are divorced, 
and she gives birth to three children through different pregnancies, then, 
the first child amounts to divorce and the second child is retraction, and 
so also the third. The reason is that when she gives birth to the first child, 
it amounts to divorce and she enters the waiting period; with the sec- 
ond he becomes one who has retracted divorce, as we have explained 
that he caused the conception through fresh intercourse during ‘iddah. 
The second divorce occurs with the birth of the second child, because the 
oath has been qualified with the word “whenever,” and the waiting period 
becomes obligatory. With the birth of the third child he becomes one who 
retracts divorce, due to what we mentioned, and the third divorce takes 
place with the third birth. The waiting period now becomes obligatory 
through the menstrual periods, as she was free of pregnancy having her 
periods when the third divorce took place. 

A woman divorced through a revocable repudiation may become 
noticeable and seek adornment. The reason is that she is lawful for her 
husband and the relationship of marriage subsists between them. There- 
after, retraction is recommended and adornment attracts him to her, 
therefore, it is lawful. 

It is recommended for the husband that he is not to approach her 
unless he seeks her permission or makes his approach known to her 
through the sound of his shoes. This means when he does not intend 


27This type of statement is not conceivable from a rational person, unless he is playing 
games with his wife. It is obvious that it is a hypothetical example to explain the limits 


of the rule. 
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retraction, because it is likely that she may be uncovered, and his sight 
may rest on parts that amount to retraction. He will then have to divorce 


her again and this will prolong her waiting period. 


He is not to take her on a journey with him until he seeks witnesses 
to testify retraction. According to Zufar (God bless him), he has a right to 
do so as the bond of marriage exists between them. This is the reason, jn 
our view, of permitting the husband to have intercourse with her. We rely 
on the words of the Exalted, “And turn them not out of their houses,”28 
Further, delay in the operation of the nullifying act (divorce) is due to the 
need of the husband to retract. If he does not take her back till the waiting 
period terminates, it becomes obvious that he did not have such a need. 
Thus, it becomes evident that the nullifying act operated in accordance 
with his wishes from the start for which reason the menstrual periods 
were reckoned for the waiting period. Thus, the husband does not possess 
the right to take her out, unless he seeks witnesses for his retraction. This 
will annul the waiting period and reestablish the husband’s ownership. 
The meaning of his taking witnesses is the recommendation to do so that 
we mentioned earlier. 


A revocable divorce does not prohibit intercourse. Al-Shāfi'ī (God 
bless him) said that it does prohibit it, because the state of marriage 
stands dissolved due to a terminating factor, which is divorce. We main- 
tain that it subsists so that he possesses the right of retraction without 
her permission, because the right of retraction was established keeping 
in mind the husband so as to enable him to make amends when faced 
with remorse. This concept leads to retraction being a continuation of 
the contract of marriage. It also leads to its being a continuation and not 
a renewal (of the marriage contract),” which is negated by the evidence 
(of retraction being for the husband). The operation of the nullifying fac- 


tor has been delayed for a period due to consensus” or for his benefit, as 
has preceded. 3 


"Ourān 65: 1. 
"Response to al-Shāfi'ī's claim that it is dissolved. 


"For even al-Shāfi ī (God bless him) agrees that raj‘ah th ha fi i 
without the consent of the woman is valid Sh MARTA 
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67.1 WHAT MAKES A Divorcep WIFE LAWFUL 


When the divorce is irrevocable, but is through less than three repu- 
diations, he may marry her during her waiting period or after it. The 
reason is that lawfulness of the subject-matter still remains for its com- 
plete removal is contingent upon the third repudiation, and is not present 
prior to it. Such permissibility for another (man) is due to the resulting 
confusion about paternity, but no such confusion exists (for the husband) 
as a result of the permission (by the Lawgiver). 


If the divorce is through three repudiations for a freewoman, and 
two for a slave, she cannot become lawful for him until she marries 
another husband through a valid marriage and he has intercourse with 
her, and who thereafter divorces her or dies while married to her. The 
source in this are the words of the Exalted, “So if a husband divorces 
his wife (irrevocably), he cannot, after that, remarry her until after she 
has married another husband and he has divorced her." The meaning 
(in the verse) is the third repudiation. Two repudiations in the case of 
the slave woman are like three in the case of a freewoman. The reason is 
that slavery, as was known,” makes the subject-matter half with respect 
to permissibility. The purpose is marriage with a husband in absolute 
terms.” Such a relationship is established through a valid marriage, while 
the condition of intercourse is established through the indication of the 
text (ishārat al-nass), which is done by construing the word nikāh to 
mean intercourse, a construction that conveys a complete meaning and 
avoids repetition, because the words “contract of marriage” are under- 
stood from the unqualified use of the term “husband.” This meaning 
can also be added to the meaning of the text through the well known tra- 
dition, which in the words of the Prophet (God bless him and grant him 
peace) is: “She does not become lawful for the first until she has tasted 


#Qur’an 2: 230 

In usül al-fiqh. 

This means that the husband may be a major or a minor or even an insane person, 
provided that such a person is capable of intercourse. 

Jn the verse, the word nikāh in one of its senses means intercourse. In this sense, 
the translation will read, “until after she has had intercourse with another husband and 
he has divorced her” The reason is that the term husband already conveys the meaning 
of marriage. Had intercourse not been implied, the words, “Until she takes another 
husband, who then divorces her,” would have been sufficient. 
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the sweetness of another.» It has been reported through different chan- 
nels. No one disagrees about it (the condition of intercourse) except Sa‘id 
ibn al-Musayyib (God be pleased with him). His view 1s not taken into 
account, so much so that that if a gādī renders judgement on the basis of 
this view, his judgement will not be implemented. The condition is that 
of penetration and not ejaculation, because ejaculation is completion and 
perfection in the act. Completion becomes an additional condition. 

An adolescent minor is like a major for making the woman lawful, 
because of the existence of penetration in a valid marriage, which is the 
condition imposed by the text. Malik (God bless him) opposes us in this 
issue,** but the proof (hujjah) against him is what we have elaborated. 
Muhammad (God bless him) elaborated the meaning of such a minor 
and said that he is “a boy who has not attained puberty, but is capable of 
intercourse. If such a boy has intercourse with a woman she is under an 
obligation to bathe and he miakes her lawful for the first husband.” The 
meaning of this statement is that he has an erection and derives pleasure. 
Bathing, however, is obligatory for her (even though he cannot ejaculate) 
due to the meeting of the genitals,” which is the cause for her orgasm. 
There is, thus, a need for making bathing obligatory for her (by way 
of precaution), but for such a minor there is no bathing, however, he 
is ordered to bathe so that he acquires the habit of doing so. 

He said: Sexual intercourse of a master with the slave woman does 
not make her lawful (for the first husband), because the purpose is inter- 
course by the husband. If he marries her on the condition of making her 
lawful, then, the marriage is disapproved (makrith). This is due to the 
words of the Prophet (God bless him and grant him peace), “The curse 
of Allah upon one who makes lawful and the one for whom he makes 
lawful.” This is the construed meaning of the tradition (that is, disap- 
proval).5? Consequently, if he divorces her after having had intercourse 
with her she becomes lawful for the first, due to intercourse in a valid 


*It is reported by all the six sound compilations from ‘A’ishah (God be pleased with 
her). Al-Zaylaī, vol. 3, 237. 

* Because ejaculation is a condition in his view and that is not found in case of such 
a minor. 

The outward cause has been assigned the rule of the consequences. 

*It is recorded through many channels and one such channel is recorded by al- 
Tirmidhi, al-Nasā'ī and others. Al-Zayla'ī, vol. 3, 238. 

The apparent meaning may be construed as prohibition, however, the tradition has 
called the person “one who makes lawful,” therefore, disapproval is the real meaning. 
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marriage, because marriage is not annulled as a result of the condition. It 
is reported from Abū Yusuf (God bless him) that the condition renders 
the contract irregular (fūsid) insofar as there is an element of limited time 
in it, and the marriage does not make the woman lawful for the first hus- 
band due to the irregularity. It is reported from Muhammad (God bless 
him) that the marriage is valid, on the basis of our explanation, but the 
woman does not become lawful for the first, because he attempts to has- 
ten what has been considered delayed by the law (shar’), thus, he will be 
penalised by denying him the objective as in the case of murder of the 
ancestor (inheritee). 
If he divorces a freewoman with one repudiation or two repudia- 
tions, and she completes her waiting period and then marries another 
man, but then returns to the first husband (after divorce from the sec- 
ond), she comes back with (the first husband possessing) three divorces. 
The second husband demolishes the repudiations that are less than three 
just as he demolishes three repudiations. This is the position according 
to Abū Hanifah and Abū Yūsuf (God bless them), while Muhammad 
(God bless him) said that he does not demolish what is less than three, 
because the contract is the ultimate solution for the prohibition on the 
basis of the text, therefore, the (second) husband removes it, but there 
can be no removal prior to the proof of the prohibition (through three 
repudiations). The two jurists rely on the words of the Prophet (God bless 
him and grant him peace), “The curse of Allah upon one who makes 
lawful and the one for whom he makes lawful,’ in which the second 
husband has been called one who makes lawful, and he establishes law- 
fulness (completely). . 
If he divorces her thrice and she then says, “I completed my wait- 
ing period, married again, he had intercourse with me, divorced me and 
thereafter I completed my waiting period,” and the duration is sufficient 
for all this, then it is permitted to the first husband to consider her truth- 
ful when he believes that she is generally truthful. The reason is that it is 
a transaction or is a religious matter with which lawfulness is associated, 
and in both the word of a single person is acceptable. Further, the report 
of the woman is not suspicious as the duration is enough. They disagreed 
about the minimum period of such a duration. We shall elaborate it in 


the Chapter on the Waiting Period. 


See above. 





Chapter 68 


Ila’ (Vow of Continence) 


When a man says to his wife, “By Allah, I will not come near you,” or 
he says, “By Allah, I will not come near you for four months,” then he is 
one who has made a vow of continence, due to the words of the Exalted, 
“For those who take an oath for abstention from their wives, a waiting 
for four months is ordained; if then they return, Allah is Oft-forgiving, 
Most Merciful. But if their intention is firm for divorce, Allah heareth and 
knoweth all things.” 

If he has intercourse with her within four months, he has broken 
his oath and become liable for expiation, because expiation is the conse- 
quential liability for breaking an oath. The vow of continence, however, 
will be extinguished, as an oath is removed when it is broken. 

If he does not come near her until four months are over she is 
divorced irrevocably from him through a single repudiation.” Al-Shāfrī 
(God bless him) said that she is separated irrevocably by the pronounce- 
ment of the gādī. The reason is that the husband is denying her her right 
of cohabitation, therefore, the gādī acts in his place in pronouncing it 
as in the case of the person with an amputated organ or the eunuch. 
Our argument is that he committed injustice against her by denying her © 
her right, therefore, the shariah deemed it permissible by annulling the 
blessing of nikah with the passage of this period. This is reported’ from 
‘Uthman, ‘Ali, the three Abd Allahs, and Zayd ibn al-Thabit, may Allah 


'Qur’an 2: 226, 227. 

*Al-‘Ayni uses the words “through a single irrevocable repudiation.” Al-‘Ayni, vol. 5, 
489. He says this, perhaps, to emphasise that he can marry her again without an inter- 
vening marriage. 

3It is recorded by ‘Abd al-Razzāg. Al-Zayla"ī, vol. 3, 241. 
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be pleased with them all, and their example is sufficient. Further thi 
amounted to (immediate) divorce in the period of Jāhiliyyah ana Šī 
shari‘ah ordained the delaying of its occurrence up to the end of 
period.* i 

If he makes a vow to abstain for a period of four months the oath 
lapses,’ because it was limited in time by this period. If he makes a vow 
for all times, the oath subsists. The reason is that it is independent of 
time, and no annulment is found.‘ The repudiation (resulting from such 
an oath) does not repeat itself (every four months), unless there js prior 
marriage, because there was no denial of her right after the occurrence 
of irrevocable separation. But if her goes back on it and marries her 
the ila is revived. If he does not have intercourse with her (after ribas 
riage), another repudiation will occur with the passage of four months 
The reason is that the oath subsists for it is absolute in nature, and ht 
right is established again with marriage and injustice occurs, The com- 
mencement of such īlā will be reckoned from the time of marriage. If 
he marries her a third time, the īlā comes back and repudiation occurs 
with the passage of another four months if he does not approach her, as 
we have explained. If he marries her again after another husband (and 
subsequent divorce) no repudiation will occur due to this (the earlier) 
ila, because it stands restricted by the divorce of such ownership. This is a 
sub-issue of the disputed topic of “completion” that has preceded earlier.” 
The oath, however, subsists due to its absolute form and the absence of 
annulment. If he has intercourse with her, he violates his oath due to the 
existence of the violating factor. 


If he makes an oath for a period that is less than four months, he has 
not made the vow of continence. This is due to the words of Ibn ‘Abbas 
(God be pleased with him) that there is no īlā in what is less than four 
months.’ Further, refusing to go near her for a period is without a legal 
- obstacle (like a vow). Divorce is not established with such abstention. 


4"Fo i 
r those who take an oath for abstention from their wives, a waiting for four 


months is ordained; if H oe 
2:226. then they return, Allah is Oft-for giving, Most Merciful.” Qur'an 


a, the passage of four months. 
at 1s, a cause for the annulment of the oath, which is intercourse. 


"See Volume 1 of this translati 
Sas on, last para on p. 608 and 
It is recorded by Ibn Abi Shaybah. Ak Zaa vol 3 on sali 
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If he says, “By Allah, I will not approach you for two months and 
then for two months after these,” then he has made the vow of conti- 
nence. The reason is that the two periods are joined by a word used for 
conjunction and it becomes an addition. If he waits for a day and then 
says: “By Allah, I will not approach you for two months after the first two 
months,” then he has not made the vow of continence, because the sec- 
ond statement amounts to a report about the first, therefore, it blocks the 
first oath for about two months. After the second two months it amounts 
to four months less one day for which he waited, thus, the preventing 
period of four months is not complete. 

If he says, “By Allah, I will not approach you for a year, except one 
day” he has not made the vow of continence. Zufar (God bless him) dis- 
agrees for he construes the exemption to apply at the end of the period on 
the analogy of ijārah (hire) thus considering the period to be complete. 
In our view, the person making the vow of continence is one who is not 
able to approach his wife for four months without violating his oath that 
is binding on him. In this case he is able to do so. The reason is that the 
exempted day is unspecified as distinguished from hire, because in hire 
construing it to mean the end of the period is necessary for its validity. 
Hire is not validly constituted with unspecified days—an oath is unlike 
hire. 

If he cohabits with her on a day when four months or more still 
remain, he becomes one who has made the vow of continence, because 
of the extinction of the exception. 

If he says, while he is at Basrah, “By Allah I will not enter Kufah,” and 
at this time his wife is at Kufah, he has not made the vow of continence. 
The reason is that it is possible for him to approach her without being 
bound by his oath by her coming out from Kufah. 

He (al-Oudūrī) said: If he makes an oath (that if he approaches her he 
will be liable) for hajj, fasting, emancipation ofa slave or divorce, then he 
has made a vow of continence. This is due to the occurrence of prevention 
on account of an oath, which consists of the mentioning of the condition 
and its consequences. These consequence are preventive insofar as there 
is great hardship in them. The form of the oath for emancipation is that 
he associate his approaching her with the emancipation of his slave. In 
this there is disagreement on the part of Abu Yūsuf (God bless him). He 
says that it is possible for him to sell (the slave) and then approach her 
after which he will not be liable for anything. The two jurists say that 
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sale (of the slave) 1s probable (he so Ont tā ee sell), therefore this 

bability does not eliminate the prohibition o approaching hig wif 
Te oath with respect to divorce is that he suspend her divorce Upon ka 
approaching her or the divorce of her companion wife, AJ] these thing 
prevent him from cohabiting with her. | Pi. 

If he makes a vow of continence with respect to his wife whom ie 
has repudiated with a possibility of retraction, his vow 1s valid, but if he 
makes it with respect to his wife whom he has divorced irrevocably, it 
is not valid. The reason is that the relationship of marriage exists in the 
case of the first, but not in the case of the second, and the subject-matter 
of ‘la’, on the basis of the text, are those who are still our wives. If the 
waiting period ends prior to the termination of the period of jā”, the 
oath is extinguished due to the extinction of the subject-matter, _ 

If he says to a woman who is a stranger, “By Allah, J will not cohabit 
with you,” or he says, “You are like my mother’s back for me,” and there. 
after he marries her, he has not made the vow of continence or that 
of injurious assimilation (zihār). The reason is that the statement in its 
expressed form is void due to the absence of the subject-matter and can. 
not be converted into a valid statement later. If, however, he cohabits with 
her he commits a sin, due to the occurrence of the violation of the vow, 
because the oath is found as far as violation is concerned. 

The period of ‘la’ for a slave woman is two months. The reason is 
that this oath amounts to a period for irrevocable divorce, therefore, it is 
converted to half like the duration of the waitin g period. 

If the person making the oath is ill and does not have the ability to 
undertake intercourse, or she is ill or suffers from ratg" or is a minor 
with whom intercourse is not undertaken or there is between them a 
distance and she cannot be reached within the period of the vow, then, 
in all these cases he may say in words that he has had recourse to her 
during the period of ‘la’. If he says this the vow is terminated. Al-Shāfiī 
said that there is no recourse except through intercourse. This is also the 
sla fu ki rēkt because if it amounted to recourse it would 
ened = ation. Our reasoning is that he (merely) tormented her 

g denial, therefore, is now appeasing her with an expression 


*This is true with r 
tt Ja espect to the statement ab iti ith respect 
to the injurious assimilation, Al-‘Ayni, vol 5 ne ea oža ii 


"Birth defect in whi , yi 
together. m which the vulva is blocked, or the sides of the vulva are joined 
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of promise. If he has removed the basis of injustice, he is not to be psa 
manded through a divorce. If he recovers the ability to have oe 
during this period, the verbal recourse is annulled and his gest pā 
is through intercourse. The reason is that he is now able R perfo 
primary duty prior to the performance of the substitutory uty. ee 

If he says to his wife, “You are henceforth prohibited for a 
be asked about his resolve. If he says that he was lying, it wi os 3 
sumed to be so. The reason is that he formed an intention yep ras 
the actual use of his words. It is also said that for perpos o a 4 ti 
tion, his statement about his resolve will not be accepted, “ies oat 
an oath that is apparent. If he says that he intended divorce, then, 


umed to be a single irrevocable repudiation, unless he intended 


pakas nts. If 


three. We have already discussed this under metaphorical ejā he 
he says that he intended injurious piece penn airi ý ae ee 
injurious assimilation. This is so according to Abu fan 
Vef (Gee bless them). Muhammad (God bless him) oe P ae 
not amount to zihar due to the lack of resemblance witl pro a ce 
which is an essential ingredient for it. The two jurists said t A ae 
used prohibition in unqualified terms, and zihar is one type O pr sr 
tion. Here the unqualified is to be construed in terms of the gps i er 
he says that he intended prohibition thereby or did not CaO g 
in particular, then, it is an oath by virtue of which he will e oe 2 
have made a vow of continence. The reason 1s that the basis int e po 
bition of something lawful is an oath in our view. We rr S NK 
in the topic of vows/oaths, God willing. Among the Mashā ikh are 7 
who interpret the word prohibition to mean divorce pieeja pa šā 
ular resolve, and this according to the rule of custom. Allāh knows w 


is correct. 


Chapter 69 


Khul' (Redemption) 


69.1 KHUL (REDEMPTION) 


When the spouses face constant discord and are apprehensive that they 
will not be able to maintain the limits imposed by Allah (kudūd Allāh), 
then there is no harm if she seeks to redeem herself from him through 
wealth on account of which he will let her go. This is based upon the 
words of the Exalted, “If ye (judges) do indeed fear that they would 
be unable to keep the limits ordained by Allah, there is no blame on 
either of them if she give something for her freedom. These are the lim- 
its ordained by Allah, so do not transgress them. If any do transgress the 
limits ordained by Allah, such persons wrong (themselves as well as oth- 
ers). 

If they do so, an irrevocable divorce occurs through khul‘ and pay- 
ment of wealth becomes binding on her. This is due to the words of the 
Prophet (God bless him and grant him peace), "Khul" is an irrevocable 
repudiation.” Further, khul“ implies divorce that occurs with an indi- 
rect expression, and divorce through an indirect expression is irrevocable 
(but it is dependent upon resolve (niyyah))> The mentioning of wealth, 
however, does away with the need for ntyyah here. In addition to this, a 
woman will not deliver wealth until her own being is delivered to her, and 
this occurs through irrevocability. 


'Our'ān 2: 229 

*It is recorded by al-Dār gutnī in his al-Sunan and thereafter by al-Bayhaqi. Al- 
Zaylaī, vol. 3, 243. 

3See volume 1 of this translation on page 588. 


29 


30 Al-Hidayah Book VIII: Divor 
CE 


If hostility occurs on his part, it is considered disapproved tha 
take compensation from her (for her release), due to the words of th 
Exalted, "But if ye decide to take one wife in place of another, even if : 
had given the latter a whole treasure for dower, take not the least bit kj, 
back.” The reason is that he has already distressed her by taking anoth 2 
wife, thus, he should not add to her distress by taking wealth. x 


t he 


If the discord is because of her, we consider it disapproved that h 
take from her more than he had given her. In the narration cf janu 
al-Saghīr it is said that it is acceptable to charge excess too due to the 
ungualified meaning of the verse that we have recited in the beginning 5 
Another reason is provided by the words of the Prophet (God bless hin 
and grant him peace) in the case of the wife of Thābit ibn Qays ibn 
Shimās, “As for excess, no!”* In this case, discord was on her part. 


If he takes back in excess (of what he gave her) it is valid for purposes 
of adjudication. Likewise if he takes more when the discord is due to him 
The reason is that the legally implied meanings in the verse are two: legal 
permissibility and permissibility for the hereafter. Acting upon permissi- 
bility for purposes of the hereafter has been given up due to an obstacle” 
and that leaves the option to act upon what remains, 


If he divorces her in return for compensation by way of wealth and 
she accepts, divorce takes place and she becomes liable for payment of 
wealth. The reason is that the husband is independent in pronouncing 
immediate or contingent divorce, and here he has made it contingent 
upon her acceptance. The woman, on the other hand, has the legal capac- 
ity to undertake financial transactions due to her authority over her own 
affairs. The ownership through nikah is something that can be the object 
of compensation, even though it is not wealth as in the case of gisās. 
Divorce in such a case will be irrevocable due to what we have elabo- 
rated, because it is a transaction that entails the exchange of wealth for 
self. The husband came to own one of these counter-values, thus, she 
comes to own the other, and that is her self in confirmation of equality. 


If the counter-value becomes unlawful, like giving a Muslim in lieu of 
khul“ something like khamr (wine), swine or carrion, then, the husband 





{Qur'an 4:20 
5 * u * ~ 
That is, “If she give something for her freedom” 


6 . - - = . . 
A is recorded by Abū Dawid in his marasil. Al-Zayla"ī, vol. 3, 244 
The tradition that says, "As for excess, no!” i 
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gets nothing, but the separation is irrevocable. If, however, the counter- 
value is invalid in the case of divorce, the divorce becomes revocable. 
Divorce in both cases is contingent upon her acceptance, but there is a 
distinction between their legal rules. The reason is that when the counter- 
value becomes invalid, the operating factor in the first case is the word 
khul‘, which is an indirect expression (for divorce). In the second case it 
is explicit and its consequence is a revocable divorce. Nothing is due to 
the husband from her, because she did not mention marketable wealth 
so that she may be said to have deceived her husband. Further, there is 
no basis for imposing a liability for delivering the named thing nor for 
imposing a duty of giving something else due to the lack of obligation. 
This is different from the case where he participated in khul“ in return for 
vinegar itself, but it turns out to be khamr, which is also a type of wealth, 
thus, she will be deceiving him. This is further distinguished from the case 
where he enters into an agreement of mukātabah or emancipates a slave 
in return for khamr, in which case the value of the slave will become due. 
The reason is that the property of the owner in this case is marketable 
and he has not agreed to forgo ownership gratis. 

As for ownership of (rights to) sex they are not marketable at the 
time of termination of the relationship, as we will mention. This is dis- 
tinguished from nikah, because rights to sex at the time of entry into 
the contract are marketable. The legal basis (fiqh) in this is that it is 


"something honourable and it is not lawful to own it without paying a 


counter-value in recognition of its honour. As for the extinction of the 
rights, it is in itself something honourable, therefore, there is no need to 
create a liability for wealth. 


He said: What is valid as payment of dower is valid as a counter- 
value for khul‘. The reason is that if something can be a counter-value 
for a marketable thing it can preferably be a counter-value for something 
that is not marketable. 


If she were to say to him, “Grant me khul‘ in exchange for what is 
in my hand” and he agrees to give her khul‘, but there is nothing in her 
hand, then, he has no claim against her. The reason is that she did not 
deceive him by saying that she had some thing of value in her hand. If 
she were to say, “Grant me khul“ for the valuable thing I have in my 
hand” and he did so, but there was nothing in her hand, she is under a 
liability to return her dower to him. The reason is that when she named 
something of value, the husband was not ready to undo the bond except 


in exchange for something. There 1s no reason for imposing liability fo 

the value of what was named due to uncertainty nor the value of ees 
rights, 1 mean thereby reasonable dower (mahr al-mithl), because it is 
something that is not marketable at the time of termination of the con- 
tract. Thus, liability for what the husband had given is imposed in Order 
to avoid harm to his interests. If she were to say, “Grant me khul' for the 
dirhams or for the number of dirhams in my hand,” but there is nothing 
in her hand, she is liable for three dirhams. The reason is that she men. 
tioned a plural and the minimum number assigned to the plural is three 

The word min (of) is for establishing a link and not division, because the 
statement would lose meaning without it. 

If she is granted khul‘ for her runaway slave and she stipulates that 
she is absolved of all liability (for capture), she will not be absolved of 
such liability and is liable for delivering the slave if that is possible or 
for the payment of his value if she is unable to deliver him. The reason is 
that this is a commutative contract and, therefore, requires the soundness 
of the counter-value. The stipulation of no liability on her part is the 
stipulation of a vitiated (fasid) condition, which is annulled. The khul', 


however, is not annulled due to vitiated conditions. The same rules apply 
to nikāk. 


69.2 DIVORCE IN EXCHANGE FOR WEALTH 


If she says, “Divorce me thrice for a thousand ( bi-alf);' and he divorces 
her with a single repudiation, then she is liable for one-third of one thou- 
sand. The reason is that when she demanded three for one thousand, she 
demanded each one of them for one-third of a thousand. The reason is 
that the letter ba’ accompanies counter-values and the counter-value is 
divided over what it is paid for. The divorce, however, is irrevocable due 
to the obligation of paying wealth for it. 

If she says, “Divorce me thrice on one thousand (‘ala alf),” and he 
makes one repudiation, then she is under no obligation to pay anything 
according to Abū Hanīfah (God bless him), but he possesses the right of 
sett The two jurists said that it is a single irrevocable repudiation 
pakts = pA a thousand. The reasoning (of the two jurists) is that the 
akis fi ë same impact as ba’ with respect to commutative con- 
i en A e saying, Transport this wheat for a dirham (bi-dirham) 

one dirham (‘ala dirham)” are the same, Abū Hanifah’s reasoning 
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is that the word ‘alā is for stipulation. Allāh, the Exalted, has said, “When 
believing women come to thee to take the oath of fealty to thee, that they 
will not associate in worship any other thing whatever with Allah.”* Fur- 
ther, when a person Says to his wife, “You are divorced on ('alā) entering 
the house,” it is a condition. The reason is that it is originally for creating 
an obligation, but is used as a loan-word for a condition as it accompa- 
nies a consequence. If it is used for a condition, then conditions are not 
split up and distributed over the consequences of a condition. This is dis- 
tinguished from the letter ba’, because ba’ is used for a counter-value as 
has preceded. Accordingly, when payment of wealth is not obligatory, it 
amounts to a declaration through which divorce takes place and he pos- 
sesses the right of recourse, 

If the husband were to say, “Divorce yourself for one thousand or 
on one thousand,” and she divorces herself with a single repudiation, 
no divorce takes place, The reason is that the husband did not agree to 
irrevocability, unless the entire one thousand is delivered to him. This is 
distinguished from her statement, “Divorce me thrice for one thousand,” 
as she was agreeing to irrevocability for a thousand, therefore, agreeing 
for a part of it is prior. 

If he were to say, "You are divorced on ('alā) one thousand,” and she 
accepts, she stands divorced. She is now under an obligation to pay one 
thousand. It amounts to the same thing as saying, “You are divorced for 
(bi) one thousand.” Acceptance is necessary in both cases, because the 
meaning of his words, “For a thousand” is “For a counter-value of one 
thousand that you have to pay me,” The meaning of his statement, "On 
one thousand,” is “On the condition of one thousand that you have to 
pay me.” A counter-value does not become due without acceptance, and 
something suspended upon a condition cannot be done away with prior 
to its coming into existence. The divorce, however, is irrevocable, on the 
basis of what we have said. 

If a person says to his wife, “You are divorced and one thousand is 
due from you,” and she accepts, and he says to his slave, “You are free 
and one thousand is due from you,” and the slave accepts, then the slave 
stands emancipated and the woman divorced, but they do not owe any- 
thing according to Aba Hanifah (God bless him). If they do not accept 
then neither divorce nor emancipation has taken place. The two jurists 


*QOur’an 60:12 
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argue that this statement is used in the sense of compensation, The stat 

ment, "Transport these goods and for you is a dirham at the destinatig e- 
amounts to saying bi-dirham. He argues that the later part is a törp 
sentence and is not to be linked by implication to what precedes it, Th. 
reason is that the basis in these is independence and not implicatio e 
because divorce and emancipation are (normally) devoid of wealth as d F 
tinguished from sale and hire as such contracts cannot take place without 


lt, 

If a person says (to his wife), "You are divorced on one thousand 
on the condition that I have an option for three days,” or he says, "You 
have an option for three days,” and the woman accepts, then the option 
is void where it belongs to the husband, but it is valid where it belon 
to the wife. If she rejects the option within the three days, the lines 
is annulled, but if she does not reject it she stands divorced and is liable 
for paying one thousand. This is the case according to Abū Hanifah (God 
bless him). The two jurists said that the option is void in both cases, but 
the divorce occurs and she is liable for one thousand dirhams. The riwai 
is that the option is for rescission aftèr conclusion (of the agreement) 
and not for preventing conclusion, These two transactions do not admit 
of rescission from either party, because from his side it amounts to an 
oath and from her side a condition. According to Abū Hanifah (God bless 
him), khul‘ from her perspective is of the status of a sale so much so 
that her retraction is valid, but such retraction does not exist beyond the 
session òf the contract, thus, the stipulation ofan option is valid in it. As 
for his perspective, it is an oath such that it is not valid to retract fromm 
it and jt abides till after the session, and there is no option in oaths. The 


perspective of the slave in the case of waton Yo ft 
emancipation i 
in case of divorce. p s like her perspective 


mt M i 4 to his wife that he divorced her the day before on 
she says that he did. but she did not accept, and in response to which 
ietu or 1d accept, then the acceptable statement is that of 
kanas . Where a person says to another, “I sold this slave to you 
tavs ti er Le etry dirhams, but you did not accept,” and he 
that of the hae se ar si accept, then the acceptable statement is 
divorce in lieu of i Ave erlying reasoning for the distinction is that 
therefore, acknow] á i is an Oath from the perspective of the husband, 
a condition d R ka kešs dae not amount to acknowledgement with 

ue to its validity without it, however, in the case of sale 





it is not concluded without acceptance and acknowledging it amounts 
to acknowledging something that is not concluded without it. Thus, his 
denial of the acceptance will amount to withdrawing from the sale. 


69.3 MUBĀRAAH (Divorce WitH No LIABILITIES) 


He said: Mubara’ah is like khul‘. Both extinguish each of the rights that 
the spouses have over each other with respect to nikah, according to 
Aba Hanifah (God bless him). Muhammad (God bless him) said; No 
right is extinguished in either except that named. Abu Yūsuf (God bless 
him) sides with him in the case of khul‘, but he sides with Abū Hanifah 
(God bless him) in the case of mubara’ah. Muhammad (God bless him) 
argues that this is a commutative agreement and in commutative agree- 
ments only the specified conditions are taken into account and nothing 
else. Abū Yūsuf (God bless him) argues that mubāra'ah is a derivative 
of bara’ah (to absolve of all liability), therefore, this is legally required 
for both sides. Further, it is unqualified in meaning and we have quali- 
fied it through the rights pertaining to nikah due to the implication of 
the obligation. As for khul“ its legal requirement is the removing of the 
relationship, and this is achieved through the annulment of the contract 
of nikah, but there is no necessity to cut off other legal rules as well. Abu 
Hanifah (God bless him) argues that khul“ is constructed upon the mean- 
ing of doffing or taking off, like taking off shoes or giving up work, and 
this meaning is absolute like mubara’ah, thus, the absolute meaning has 
to be given operation with respect to nikah, its legal effects, and rights. 
He said: If a person obtains khul‘ for his daughter with her wealth 
when she is a minor, it is not valid for her. The reason is that she cannot 
forma consent for this, because rights of access for sex are not marketable 
at the time of moving out of the contract, while the counter-value is mar- 
ketable, This is distinguished from nikah, because rights of access for sex 
are marketable at the time of entry into the contract. It is for this reason 
that khul‘ in the case of a woman suffering from terminal illness are oper- 
ative up to a third of her entire wealth and the contract of marriage of a 
man in terminal illness can operate through reasonable dower out of the 
entire wealth. As such a khul' is not valid, the liability for the payment of 
dower is not extinguished, and the husband is not entitled to her wealth. 
Thereafter, in one narration it is said that divorce takes place, while in 
another narration it is said that it does not take place. The first narration 
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is more authentic, because it amounts to association of the divorce With 
the condition of acceptance by her, therefore, it will be considered like all 


other contingent stipulations. 
If this person (the father) obtains khul“ for her by saying that he 


stands surety for payment, then the khul' takes effect and the father ; 
liable for the thousand (dirhams). The reason is that stipulating payme P 
of the counter-value by a stranger is valid, therefore, for the father it liz 
prior validity. Her right to dower, however, is not extinguished, because 
that does not fall under the authority (wilayah) of the father. 

If he stipulates that the thousand will be paid by her, the contract į 
suspended subject to her ratification if she is one who can legally acce ni 
If she does accept, divorce takes place, due to the stipulation of mW i 
but there is no liability for payment, because she is not one on who 
a financial burden can be imposed. If the father accepts on her behalf 
then there are two narrations in this. Likewise if he obtains khul‘ for h | 
in lieu of her dower, but the father does not stand surety for paym y 
of the dower. It will be subject to her acceptance; if she accepts Jo 
takes place, but dower is not extinguished. If the father accepts on her 
behalf, then there are two narrations. If the father stands surety for th 
dower, when it is one thousand dirhams, she stands divorced ds to his 
ee darn T a condition. On the basis of istihsan he is hirda liable 
Taney : x g ae a mee ri is Fm: «1 rr entire one 
prior to consummation in lieu of one ATA, e ies ws 
nti theism dite n ere her dower is also 
ig On he batts em a at 

īsām, » She is not liable for anything, 


because it is usually j ; 
y intended in 
bound to pay. such a case that she give what she is 
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Chapter 70 


Zihār (Injurious Assimilation) 


If a man says to his wife, “You are for me like the back of my mother,” 
then she stands prohibited for him. It is not permitted to him to have 
intercourse with her or to fondle her or to kiss her, unless he offers expi- 
ation for his oath of zihar. This is based upon the words of the Exalted, 
“But those who pronounce the oath of zikār to abstain from their wives, 
then wish to go back on the words they uttered,—(it is ordained that 
such a one) should free a slave before they touch each other: thus are ye 
admonished to perform: and Allah is well-acquainted with (all) that ye 
do.” 
The pronouncement of zihar amounted to divorce in the days of the 
Jāhiliyyah. The shar‘ (law) affirmed its basis, but transferred its legal 
effects to those of temporary prohibition to be done away with expia- 
tion (kaffarah) without eliminating the contract of nikah. The reason is 
that zihar is an offence due to the use of false and iniquitous words,” 
therefore, it is suitable to impose the penalty of her prohibition that is 
removed through expiation. Thereafter, intercourse that is prohibited is 
prohibited along with its preliminaries so that he does not succumb to it 
as in the case of ihram. This is distinguished from the cases of menstru- 
ation and fasting as they occur frequently, thus, if the preliminaries are 


'Our'ān 58:3 

"The Our'ān says: “If any men among you pronounce zihdr for their wives, they 
cannot be their mothers: none can be their mothers except those who gave them birth. 
And in fact they use words (both) iniquitous and false: but truly Allah is All-Pardoning, 
All-Forgiving.” Qur'an 58 : 2 

!That is, ihrām for hajj prohibits intercourse and its preliminaries. 
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prohibited it will lead to hardship. The cases of zihār and ihram are tt 
like this.* 

If he has intercourse with her prior to expiation, he is to seek the 
forgiveness of Allah, but there is no (additional) liability for him except 
the first expiation. He is not to repeat his act until he offers expiation 
This is based upon the words of the Prophet (God bless him and brant 
him peace) in the case ofa person who committed intercourse prior to the 
offering of expiation, “Seek the forgiveness of Allah and do not commit it 
again until you offer expiation.” Had there been some other liability he 
would have indicated that. 

He said; This word (zihār) cannot mean anything other than zikār 
because it is explicit in its use for such meaning (does not have a fi gurative 
sense). If he intends a divorce thereby it is not valid. The reason is that 
such an implication has been abrogated, thus, he cannot bring it about 
through his intention.® 

If he says, “You are for me like the body of my mother,” or names 
her thighs or her vagina, then he is a muzākir. The reason is that zihar is 
nothing more than drawing a similarity between a permitted woman and 
a prohibited woman. Such a meaning, however, stands realised in a limb 
that is not to be looked at (in the case of a prohibited woman). 

The same rule applies if he draws such a similarity with a woman 
who is prohibited forever with respect to glancing at her, like his sister, 
aunt or foster mother. The reason is that these women with respect to 
perpetual prohibition are like the real mother, 

Likewise, if he says, “Your head is for me like the back of my mother” 
or he names her vagina, her face, legs, half her body, one-third of the 
body, or her body. The reason is that he has used an expression for 
her about her entire body, and the rule is established for an undivided 
part and then extends to the entire body, as we elaborated in the case of 
divorce, 

If he says, "You are for me like my mother” or “You are like my 
mother,” recourse is to be had to his intention, so as to unveil the rule. 


= 
‘That is, they do not occur frequently. 


‘It is recorded by Abū Dāwūd, al-Tirmidhy =; 
AL-Zayla, vol. 3, iA ū Dāwūd, al-Tirmidhī, Ibn Majah and al-Nasā'ī in their Sunan. 
tite earlier implication of the period of Jahiliyyah has been abrogated by the 
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If he says, “I merely intended respect,” then it is as he says. The reason 
is that according respect through similarities is widespread in speech. If 
he says, “I intended zihar,” it is to be treated as zihār. The reason is that 
the similarity drawn is with the entire person, which includes a similar- 
ity of limbs, but it is not explicit, therefore, the need of recourse to his 
intention arises. If he says, “I intended divorce,” then it is an irrevoca- 
ble repudiation. The basis is that it is a similarity drawn with the mother 
with respect to prohibition. It is as if he had said, “You are prohibited for 
me,” and had intended divorce. If he did not form any intention, then 
it amounts to nothing, according to Abū Hanifah and Abu Yusuf (God 
bless them) due to the probability of being construed as the according 
of respect. Muhammad (God bless him) said that it amounts to zihar. He 
maintains that drawing a similarity with her in the case of a limb amounts 
to zihār, therefore, drawing a similarity with her whole person is to be 
accorded greater precedence. If he had meant prohibition thereby and 
nothing more, then, according to Abū Yusuf (God bless him) it amounts 
to ila’ so that what is established is the lowest category of prohibition. 
According to Muhammad (God bless him), it is zihar, because the char- 
acter kāf of similarity is specific to zihar. 

If he says, “You are prohibited for me like my mother,’ and intended 
zihar or divorce thereby, then it will be as he intended, The reason is that 
it probably implies both forms. It implies zihar due to the existence of 
similarity, and divorce due to the existence of prohibition where the sim- 
ilarīty is for emphasis. If he does not have an intention, then, according 
to the view of Abū Yusuf (God bless him), it is ila’, but according to the 
view of Muhammad (God bless him), it is zihar. The two probabilities we 
have explained. 

If he says, “You are prohibited for me like the back of my mother,” 
and he intends thereby divorce or ila’, it will not be anything else but 
zihar, according to Abū Hanīfah (God bless him). The two jurists said 
that it will be as he intended. The reason is that prohibition implies all 
this, as we have explained, however, according to Muhammad (God bless 
him) if he intends divorce the pronouncement does not amount to zifiār. 
According to Abii Yūsuf (God bless him) it amounts to all these forms, 
and this has been explained at its occasion, According to Abū Hanifah 
(God bless him), it is explicit for purposes of zihār and does not imply 
another form. Further, it is muhkam (unalterable), therefore, the prohi- 
bition is associated with it. 


` 
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Zihar does not apply to cases other than that of the wife so 
he makes the pronouncement for his slave woman he does not be 
a muzāhir. This is based upon the words of the Exalted, “If an “ans 
among you pronounce zihdr for their wives,..,'” The reason is co šķ 
permissibility pertaining to the slave woman is secondary* and is n ši 
be associated with that for the lawfully married wife. Further, the Šā 3 
effects of zihar have been transferred from divorce, and there is no diy kas 
in the case of owned slaves. a 
If he marries a woman who has not consented (as yet) and then 
nounces zihār with respect to her, but thereafter the woman ratifies th 
marriage, the zihar stands annulled. The reason is that he was str? | 
at the time of drawing the similarity between prohibitions, therefore kā 
statement was not false. Zihār is not a right from among his rights so th R 
it on be eT? as distinguished from the emancipation ofa slave by 
: , 
< kadi ie bought him from an abductor, because there it is a right 
Where a man says to his wives, “You are (all) for me like the back 
of my mother,” he becomes a muzahir with respect to all of them, Th 
reason is that he attributed zihar to all of them, just like he would link 
divorce with all of them. He is liable for expiation (independently) fo 
each one of them. The reason is that prohibition is established for sek 
one of them and expiation is for the termination of the prohibition, thus 
it will multiply with their multiplication, as distinguished from ila’ with 
respect to all of them, because expiation there is for protecting the sacred- 
ness of the name? and the name mentioned does not increase in number. 


that if 


70.1 KAFFARAH (EXPIATION) 


vs expiation for zihār is the emancipation Of a slave (ragabah), If a 
ty ņa found then consecutive fasting for two months. If that is not 
Ys ri K sixty needy persons are to be fed. This is based on the text 
Te ake ten purpose, for it requires expiation in this order. 
Sees "8 rā À ni is prior to cohabitation. This is obvious from 
feeding asī 1 emancipation and fasting, but it is the same for 
, because expiation does away with prohibition, therefore, 
Qur'an 58: 2 
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it is necessary that it precede intercourse so that the intercourse becomes 
lawful. 

He said: It is deemed sufficient to emancipate a slave who is an Unbe- 
liever, Muslim, male, female, minor or major. The reason is that the term 
raqabah applies equally to all of them, as it is an expression for the per- 
son of an enslaved owned human being from all perspectives. Al-Shāff'ī 
(God bless him) opposes us in the case of an unbelieving slave. He main- 
tains that expiation is the right of Allah, the Exalted, therefore, it is not 
proper to apply it to the enemies of Allāh, as is the case with zakāt. We say 
that what is stated in the text is the emancipation of a raģabali and that 
meaning is realised. The intention (of the person offering expiation) 15 
the granting of the ability to be obedient. Thereafter, commission of sins 
will be construed to arise from the bad choices made by the emancipated 
slave. 

It is not deemed sufficient to emancipate a slave who is blind or 
whose hands or legs have been amputated. The reason is that the lost 
limbs are part of the benefits, which are sight, grasping and walking and 
this prevents expiation.'® If, however, the benefit is diminished, it does 
not prevent expiation, thus, a slave with one eye or one amputated hand 
or leg from the opposite side is acceptable, because what is lost is part of 
the benefits but are available in a diminished form. This is distinguished 
from the case where a hand and a leg are amputated from the same side 
that do no make the benefit of walking available for that is difficult for 
such a person. It is permissible to emancipate a deaf slave for expiation, 
although analogy dictates that he is not acceptable, whichis a narration in 
the Nawadir. The reason is that it is part of the main benefit, but we per- 
mitted it on the basis of istihsan, because the essential benefit still remains 
for he may hear when shouted at. If, however, he does not hear at all, hav- 
ing been born deaf, and he is dumb, it is not deemed sufficient. 

It is not valid te emancipate a slave whose thumbs have both been 
amputated, because the power of grasping is due to them and with their 
loss an essential benefit is lost. 

It is not permitted to emancipate an insane slave, who cannot com- 
prehend, as the utility derived from limbs is based upon reason, thus, he 
has lost the main benefit. It is valid to emancipate a slave who has fits of 


The reason obviously is that the slave should not be one who is useless for the 
master anyway,and he tries to get rid of hum through expiation. 
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insanity, but then recovers, because disturbance of the benefits d 
prevent the main benefit. PFS not 


It is not sufficient to emancipate a mudabbar slave (to be set f 
death of master) nor a slave mother, because they are entitled ue rā 
dom from one aspect and the attribute of slavery in them is d m = 
Likewise the mukatab who has made some payments, because his iy; 
cipation is based upon payment of a counter-value. It is raie ye 
Abū Hanifah (God bless him) that his emancipation is sūffeien Ros 
the existence of slavery in all respects, therefore, rescission of th lig 
tract of kitabah is permitted. This is distinguished from the cate iiia 
slave mothers and mudabbars, because these transactions do not iio ý 
rescission. If the mukatab is emancipated when he has not paid an shi ei 
the emancipation is valid, with al-Shāfi'ī (God bless him) dlasgiecia ie 
maintains that the mukatab has become entitled to freedom from th ēka 
spective of kitabah, therefore, he resembles the mudabbar, We ar tb 
the attribute of slavery is present in all respects, as we ave Et oe 
This is based upon the words of the Prophet (God bless him PS 
him peace); "The mukatab is a slave as long as a single dirham is niedi 
him." Further, mukatabah does not negate the attribute of slavery, it 4 
merely the removal of interdiction like the authorisation for sndértak : 
trade, however, it is in lieu of a counter-value and is binding on the “Ge 
ter. Had it been enough to prevent emancipation, it would be revoked 
as a requirement of emancipation, because it admits of revocation, Th 
earning and children are delivered to him, however, because ema cija. 
tion, as far as the slave is concerned, is on the basis of kitābah or that (in 


the alternative) revocation i 
| on Is necessary, but this necessi 
to children and earning. : at ark a 


id. he buys his (slave) father or son, intending expiation through the 
P "Aves ri is valid for expiation. Al-Shāfi ī (God bless him) said that 
permitted. On the same disagreement is based the violation of 


an oath, and the issue will c tt 3 
Ayaan tVaws/Chaghs) ome before you, God willing, in the Book of 


If he emancipates one-half of a jointly owned slave, when he enjoys 


financial 
ease, and guarantees the value of the remaining, it is not per- 


mitted i ù i 
ed according to Abū Hanifah (God bless him), while it is permitted 


li „PR 
It is recorded by Abū Dawud in his Sunan. Al-Zayla‘i,vol.3,247 
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according to the two jurists.'* The reason is that he comes to own the 
share of his co-owner through the guarantee, and is like a person who 
emancipates a whole slave in lieu of expiation when he owns the slave. 
This is distinguished from the case where the emancipator is in financial 
straits, because it will become obligatory on the slave to work for the share 
of the co-owner and this converts it to emancipation for a counter-value. 
According to Abū Hanifah (God bless him) the share of the co-owner 
is eliminated from his ownership and then reverts back to him through 
daman (guarantee), and this transaction prevents expiation. 

If he emancipates one-half of his slave in lieu of expiation and there- 
after emancipates the remaining part for the same reason, it is valid. The 
reason is that he emancipated him through two statements and the loss 
(in the remaining part) is possible in his own share due to emancipation 
for the purpose of expiation, and such a transaction does not act as an 
obstacle. It is like a person who lays out a goat for sacrifice and the knife 
pierces the goat’s eye. This is different from the previous case, because in 
that the loss occurred in the share of the co-owner. This is the position 
according to the principle upheld by Abū Hanifah (God bless him). As 
for the two jurists, emancipation cannot be split into parts, therefore, the 
emancipation of one-half is the emancipation of the whole, thus, it is not 
emancipation through two statements. 

If he emancipates one-half of his slave and thereafter has intercourse 
with his wife for whom he pronounced zihar following which he emanci- 
pates the other half of the slave, it is not valid according to Abū Hanifah. 
The reason is that emancipation can be split into parts in his view, and the 
condition of emancipation, on the basis of the text, is that he emancipate 
prior to cohabitation; in this case, emancipation of one-half occurred 
after cohabitation. According to the two jurists, the emancipation of one- 
half is the emancipation of the whole, therefore, the entire emancipation 
occurred prior to cohabitation. 

If the muzahir does not find a slave for emancipation, then the expi- 
ation for him is fasting consecutively for two months without an inter- 
vening month of Ramadan or “id al-fitr or the day of sacrifice or the 
days of tashrīg. As for consecutive months it is based upon the texts. 
The month of Ramadān (cannot be included in these two months) as it 





Emancipation cannot be split into parts in their view, and emancipation of a part 


is emancipation of the whole, 
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does not qualify as expiation for zthar insofar as it amounts to annullin 
what has been made obligatory. Fasting in the other days (mentioned) 
is prohibited, thus, they cannot become a substitute for completing the 
obligation. 

If he has intercourse with the wife, against whom he Pronounced 
zihar, during the two months, intentionally during the night and out of 
forgetfulness during the day, he is to start fasting all over again accord. 
ing to Abū Hanifah and Muhammad (God bless them). Abū Yūsuf (God 
bless him) said that he is not to start over again, because the consecu- 
tive fasting is not prevented as the fast is not rendered fasid and that is 
the condition. He argues that if the precedence of expiation is a condi- 
tion for cohabitation then what we uphold is the precedence of part of 
it, and in what you hold is the delaying of cohabitation till the whole is 
completed. The two jurists argue that the condition for fasting is that it 
precede cohabitation, and such fasting should be free of cohabitation as 
a necessary requirement of the text. This condition is violated, therefore, 
he is to start all over again. If he does not fast for a day with or with- 
out an excuse, he is to fast all over again. This is due to the absence of 
consecutive fasting when he is able to do so. 


If a slave pronounces zikār, the only expiation for him is through 
fasting, because he does not own anything, therefore, he is not eligible 
for expiation through wealth. If the master were to emancipate a slave 
on his behalf, or feed the needy, it is not valid. The reason is that he does 
not have the legal capacity for ownership, therefore, passing ownership 
to him does not make him an owner. 


If the muzahir is not able to fast, then, he is to feed sixty needy per- 
sons, due to the words of the Exalted, “And if any has not (the means), he 
should fast for two months consecutively before they touch each other. 
But if any is unable to do so, he should feed sixty indigent ones, this, that 
ye may show your faith in Allah and His Messenger. Those are limits (set 
by) Allah. For those who reject (Him), there is a grievous Chastisement.”* 
He is to feed each needy person one-half sa‘ of wheat or one sa‘ of dates 
or barley or give him the value of these. This is based upon the words 
of the Prophet (God bless him and grant him peace) in the tradition of 
Aws ibn al-Samit and Sahl ibn Sakhr, “For each needy person is one-half 


“Qur'an 58: 4 
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sa‘ of wheat.” The reason is that the factor to be considered is meeting 
the need of the day of each needy person, therefore, it is estimated on 
the analogy of sadagat al-fitr. His statement “Or the value of these” is the 
opinion of our school, and we have mentioned it in the Book of Zakat. 

If he gives one maund of wheat and two maunds of dates or bar- 
ley, it is valid. The purpose is achieved as the class is common.” If he 
orders another to feed on his behalf for his zihar, and this person does 
so, he is rewarded. The reason is that it is the taking of a loan in mean- 
ing. The poor man first takes possession on his behalf and thereafter for 
himself, therefore, making him the owner and then acquiring ownership 
is realised. au, 

If he gives them meals in the afternoon and in the evening, it is valid 
whether they have consumed less or more. Al-Shāfi'ī (God bless him) 
said that he is not to be rewarded except by making them owners in con- 
sideration of what is done in the case of zakāt and sadagat al-fitr. The 
reason is that making one an owner is more effective in meeting needs, 
therefore, permissibility (of meals) cannot be made a substitute for own- 
ership. Our argument is that what is stated in the text is feeding, which is 
the real meaning of granting the ability to have meals. The permissibility 
of meals carries this meaning just like the making of a person an owner. 
In the obligation of zakat, however, the meaning is of giving, while in 
sadagat al-fitr it is payment, and these two meanings carry the sense of 
ownership in reality. 

If there is among the persons given a meal an infant who has not 
weaned, he is not rewarded. The reason is that he cannot consume a meal. 
It is necessary to serve curry (or fatty substance) with barley bread so that 
the person fed can eat to his satisfaction. Curry is not stipulated for wheat 
bread. 

If he feeds a single needy person for sixty days, he is rewarded. If he 
grants him the entire food (liability) in one day, he will not be rewarded 
except for one day, because the purpose is to drive away the want of the 
needy person, and his want is renewed every day. Thus, giving him food 
the next day is like giving food to another person. This is the view, with- 
out disagreement, in the permissibility of giving meals. As for making a 


' According to al-Zayla'ī, the correct name is Salamah ibn Sakhr and the tradition 
gharib, however, there are other traditions that give the same meaning. Al-Zayla'i, vol. 


3 247. 5 . . 
‘The class is common here means that the class is feeding and not clothing. 
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single needy person an owner in one day through (sixty) insta 
is said that he is not rewarded, while it is also said that he is 
because the need to own is renewed within one day. This is dist 


from the making of one single payment as the making of a dis 
obligatory due to the text, 


If he cohabits with the wife subject to zihar, while the meal is bei 
taken, he is not to renew the feeding. The reason is that Allah, the Ērated 
has not laid down that the feeding be prior to cohabitation, except that 
he is prohibited from doing so before it. Perhaps, it is possible that he 
may acquire the ability to emancipate a slave or fast, and in such a case 
they will occur after touching. A prohibition that exists due to an external 
reason does not negate legality in itself. 


If he gives food on account of two zihārs by giving sixty needy person 
one sā” of wheat each (instead of one-half), he is not to be rewarded 
except for just one of the two zihārs, according to Abu Hanifah and Abū 
Yusuf (God bless them). Muhammad (God bless him) said that he is to 
be rewarded for both. If he feeds like this on account of breaking his 
fast and zihār, he is to be deemed rewarded for both. Muhammad (God 
bless him) argues that what he has given is enough for the satisfaction 
of the two obligations, and those to whom he has given are the object 
of the grant, therefore, it is rightly given to them. It is as if the causes 
are different or a distinction has been made in payment. The two jurists 
argue that the intention (in this case) for one of the categories becomes 
redundant and it is taken into account in (the absolute sense for) both 
categories. Thus, when the intention becomes redundant, but the given 
food qualifies for one expiation, because one-half sa‘ is the minimum 
quantity, reduction is prevented and not excess, therefore, it is valid for 
one expiation, as if he had made a resolve for this expiation itself. This 
is distinguished from the case where he makes a distinction in payment, 


because the second payment will be treated as payment to another needy 
person, 


ments, it 
rewarded. 


inguished 
unction is 


If a person is under an obligation to make expiation for two zihārs, 
and he emancipates two slaves, without specifying an intention for either 
one of them, it is valid for both, Likewise if he fasts for four months 
or feeds one hundred and twenty needy persons, it is valid. The rea- 
son is that there is unity of category, therefore, a specific intention is not 
needed. If he emancipates one slave for both or fasts for two months, he 
is required to determine for which of the two the expiation is intended. 
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If he does this for intentional homicide and for zthar, it is not valid for 
either. Zufar (God bless him) said that he is not to be deemed rewarded in 
both cases. Al-Shāfr'ī (God bless him) said that it is up to him to allocate 
to one in both cases, because all expiations due to the unity of purpose 
are a single genus. Zufar’s argument is that he emancipated one-half slave 
for each zihar and he does not have the choice to allocate them to one 
after he has done it for both, because the matter is out of his hands now, 
Our argument is that the intention of ascertainment in case of unity of 
genus is not beneficial and is deemed redundant. It is beneficial in case 
of different genera, and the difference in genera for purposes of the rules 
is expiation here with different causes, The example of the first is where 
he fasts for one day by way of gadā” (delayed substitute performance) for 
two days of Ramadan, he is to be rewarded for one day. The illustration 
of the second is that he is under an obligation to offer gadā” for Ramadan 
and nadhr (vow), so he must make a distinction through intention. Allah 
knows best. 


Chapter 71 
Li‘an (Imprecation) 


If a person accuses his wife of having committed zina, when both 
spouses are eligible to give testimony, while the woman is one whose 
accuser can be awarded hadd for gadhf, or he denies the paternity of her 
child, and she demands the consequences of gadhf to follow, then he 
is under a duty to follow the procedure of li'ān. The basis is that li'ān, 
in our view, are testimonies strengthened through oaths and linked to 
cursing, and these are a substitute for the hadd of gadhf in the case of 
the husband and a substitute for the hadd of zinā in the case of the wife. 
This is based upon the words of the Exalted, “And for those who launch 
a charge against their wives, and have (in support) no evidence but their 
own,” the exception being made from the genus (of witnesses), Allah, the 
Exalted, has said, “Let one of them testify four times by Allah that he is 
of those who speak the truth,” which is explicit in the meaning of testi- 
mony and oath. Accordingly, we say that the essential ingredient (rukn) 
is testimony supported by oath. Thereafter, the rukn is associated in his 
case with a curse if he is untruthful, and this is a substitute for the hadd of 
gadhf and then it is linked with wrath in her case and this is a substitute 
for the hadd of zinā. 

When this is established, we say: It is necessary that both be eligible 
for rendering testimony, because the rukn is testimony. It is also essential 
that she be one whose false accuser is liable for the hadd, because it acts 
as a substitute for the hadd of gadhf in his case, therefore, she must be 
a muhsan. This becomes obligatory by the denial of paternity. The rea- 
son is that as soon as he denies paternity he has apparently committed 
gadhf. The possibility that the child could be of some other man through 


‘Qur'an 24:6 
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intercourse based upon doubt is not to be taken into account, just like the 
case of a stranger denying the paternity of a person from his well known 
father. The reason is that the governing basis in case of paternity is lawful 
access for sexual relations, and unlawful access is related to it, therefore, 
his denying valid access amounts to gadhf until it becomes evident that 
unlawful access is now linked to it. Her demand of proceedings is stipu- 
lated as it is her right, therefore, it is necessary that the demand is initiated 
by her as in the case of all other rights, 

If he refuses to take the oath of li'ān, the judge is to imprison him 
until he takes the oath of /i‘@n or declares himself to be a liar. The reason 
is that it is a right being claimed from him and he is in a position to meet 
this claim, thus, he is imprisoned until he delivers what is being claimed 
from him or declares himself to be untruthful so that the cause of action 
is removed, 

If he agrees to the process of li'ān, the procedure of li'ān becomes 
obligatory upon him, due to the text that we have recited, however, we 
begin with the husband for he is the complainant, 

If she refuses to take the oath, the gādī is to imprison her till she 
takes the oaths or deems him truthful. The reason is that it is his right 
against her, and she is able to meet the claim, therefore, she is imprisoned 
on account of it. 

Where the husband is a slave, or an unbeliever* or has been convicted 
for qadhf, and he commits gadhf against his wife, he is to be subjected to 
the hadd. The reason is that li'ān is not possible due to a disqualification 
found in him, therefore, it is converted to the original obligation, which is 
established by the words of the Exalted, “And those who launch a charge 
against chaste women, and produce not four witnesses (to support their 
allegations ),—flog them with eighty stripes; and reject their evidence ever 
after: for such men are wicked transgressors; Except those who repent 
thereafter and mend (their conduct); for Allah is Oft-Forgiving, Most 
Merciful” Lian is a substitutory duty for this (primary) obligation. 

If the wife is one who is qualified to testify, but is an unbelieving 
slave or has been awarded hadd for qadhf, or is one whose false accuser 
is not punished, like being a minor, or insane, or one convicted for zinā, 


"This is the case where both spouses are unbelievers and the wife accepts Islam after 
which he accuses her, but prior to the extending of the invitation to him for accepting 
Islam. Al-‘Ayni, vol, 5, 566. The text has been taken from Fath al-Qadir. 
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there is neither hadd for him nor li'ān, due to the negation of the 

al capacity of rendering testimony, the lack of thsan (chastity), and 
oe ae m her side, The prevention of li'ān is due to a fault in her, there- 
ez g i is waived; it is as if she confirmed his statement. The legal 
we fi this are the words of the Prophet (God bless him and grant 
seia ce), “There are four persons between whom and their spouses 
MEES O Ian: a Jew or a Christian woman married to a Muslim; a slave 
=~ x pašai to a freeman; and a freewoman married to a slave.”* If the 
weir have been convicted (and punished) for qadhf, then, the husband 
vi be subjected to hadd, because the prevention of the li‘an procedure 
is due to a fault in him as he is not eligible for it. 


The description of li ‘an is that the qadi begins with the husband. 
He testifies four times, saying each time, “I testify by Allah that Iam 
truthful in my accusing her of zinā” The fifth time, he says, The curse 
of Allah be on him, if he is untruthful with respect to his accusation of 
zinā” In all these statements he points towards her. The wife then testi- 
fies four times, saying each time, “I testify by Allah that he is untruthful 
in the accusation he has made against me with respect to zinā. In the 
fifth testimony, she says, "The wrath of Allāh be on her if he is truthful 
with respect to the accusation against me about zinā.” The legal basis in 
all this is the text that we have already recited. It is narrated by al-Hasan 
from Abū Hanīfah (God bless him) that he is to use the form of direct 
address by saying, “In what I have accused you of zinā” insofar as that 
is explicit in removing uncertainty, The reasoning underlying what has 
been stated in the Book (by al-Oudūrī) is that when the form used for 
one absent is corroborated by pointing to her the probability of uncer- 
tainty is removed, 


He said: When they have both made the statements of li ātt, a separa- 
tion does not occur between them until the gādī separates them with his 
pronouncement. Zufar (God bless him) said that separation does occur 
by their li'ān statements, because perpetual prohibition is established by 
the operation of the tradition.’ We argue that the proof of prohibition 


then, 
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bn Mājah and al-Dār'gutnī have recorded it in their Sunan. Al-Zaylaī, vol. 3, 248. 
_ *Al-Zay‘ali says that it appears he is pointing to the tradition, “The spouses partic- 
paling in li'ān can never come together.” He says that it is recorded by Abū Dāwūd in 
his Sunan. Al-Zayla'ī, vol, 3, 249, 250. Al-‘Ayni says that it has been recorded by Abd 
al-Razzaq as a mawgūf tradition, Al-‘Ayni, vol. 5, 571. 
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eliminates the retention of the relationship in fairness, theref 
band 15 to adopt fairness, If he refuses to do so, the ae SE the hus. 
deputy in order to avoid injustice. This is indicated by th Ej ki, 
who said, “| have accused her unjustly, and she is divorced sa Panion 
her back.”® This he said after the li'ān proceedings. aii take 
The separation will amount to a single irrevocable r : 
according to Abū Hanifah and Muhammad (God bless th «Pudiation, 
the act of the gādī is attributed to him, He can iro Baas Decause 
declares himself to be untruthful, according to the two rte ake te 
(God bless him) maintains that it amounts to erecta Abi Yüs ul 
due to the words of the Prophet (God bless him and grant hi ae 
The spouses participating in li‘an can never come B e 
explicit in the meaning of perpetual prohibition, The two jüri ‘ts + : 
tain that admitting falsehood amounts to retraction and nea aie 
no force after retraction. Further, they cannot come together Sedas s 
ai pm in the state of /i'an, but such li'ān no longer ta ae 
mas vee value after admission of falsehood, therefore, they can come 
| If the ian was based upon the denial of paternity, the gadi annul 
his paternity and associates him with his mother’s name. The Sa f 
li an (in this case) is that the gādī orders the man to say, and he sa i 
l testify by Allāh that I am truthful in what I have acente you of with 
respect to the denial (of the paternity) of the child” The similar form i 
adopted from the woman's side. om 
Ifhe accuses her of zina and also denies the paternity of the child, he 
mentions both things in his li'ān statement. Thereafter the gādī revokes 
the paternity of the child and associates it with its mother. This is based 
upon the report “that the Prophet (God bless him and grant him peace) 
revoked the paternity of the child of Hilal ibn Umayyah’s wife with respect 
to Hilal and associated it with her." Further, the purpose of this li'ān is 
the denial of paternity for the child and this purpose is achieved com- 
AREA and it is included in the pronouncement of separation through 
€ judgement. It is reported from Abū Yūsuf (God bless him) that he 
said: The gadi pronounces the separation and says, “J have made him 


"It has been recorded by al-Bukhārī, Mush ! 
- q ukha ' M $ i 7 € Paz +7. i- 
3, 249-50, y ri, Muslim, Abū Mawad and others. Al-Žayla'ī, vol. 
"See note above. 
4 | Ta a - d 
It is recorded by Abū Dawud and others, Al-Zayla'i, vol. 3, 251. 


a dependant of his mother and removed him from the paternity of the 
father.” As denial of paternity is independent of separation, it is necessary 
to mention It. 

If the husband repeats the accusation and then admits that he was 
lying, the qadf is to subject him to hadd,’ due to his admission leading to 
the obligation of awarding hadd to him. And he permits him to remarry 
her. This is the view according to the two jurists, because after the award- 
ing of hadd, he is no longer eligible to participate in li'ān, therefore, the 
rule on which it is based, which is perpetual prohibition, is also removed, 
Likewise if he commits gadhf against another woman and is awarded 
hadd for it, due to what we have explained. And likewise if she commits 
zinā and is awarded hadd,” due to the negation from her side of the eli- 
gibility for li'ān. 

If he commits gadhf against his wife, who is a minor or is insane, 
there is no li'ān between them. The reason is that hadd is not awarded to 
the accuser of such a woman, even if she is a stranger, thus, the husband 
is not to proceed with /i‘an as he stands in the same position. Likewise if 
the husband is a minor or is insane, due to the lack of liability in such a 
case. 

Qadhf by a dumb person is not relevant for li'ān, because it per- 
tains to an express accusation like the hadd of gadhf. In this al-Shāfr'ī 
(God bless him) disagrees, however, the basis is that this case is not free 
of doubt and the hudūd are to be waived on account of doubt. 

If the husband says to her, “Your pregnancy is not due to me,” then 
there is no li'ān between them. This is the view of Abū Hanifah and 
Zufar (God bless them), because he is not sure of the existence of preg- 
nancy," therefore, he does not become an accuser (gādhif). Abu Yusuf 
and Muhammad (God bless them) said that li‘an becomes obligatory by 
the denial of pregnancy when he denies it in a period that is less than 
six months, which is the point made (by Muhammad) in al-Asl, because 


ie r m 

°This is the case where she has not been irrevocably divorced after the accusation. 
If, however, this takes place after the irrevocable divorce, there is neither hadd nor li'ān, 
because the purpose of li'ān is separation. This is the view of al-Sarakhsi as quoted by 
al-'Aynī, vol. 5, 576. 

The question arises as to how she can remarry W 
which should be rajm in her case. The response given is 
been accused prior to consummation of marriage in which 


stripes and not rajm. See al-‘Ayni, vol. 5. 576. 
“Perhaps, he is not sure of being able to cause a pregnancy: 
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we come to know for sure about pregnancy in such a period,” ther 
qadhf is affirmed. We would say to this that if it does not amount to gadhy 
immediately, then, it becomes subject to a condition. It is as ifhe is sayin 
to her, “If you are pregnant, then it is not because of me.” Qadhf that N 
suspended upon a condition does not take place. 


efor, 


If he says to his wife, “You have committed zinā and this pregnan 
is due to zinā” they are to undergo the procedure of li'ān. This js due 
to the existence of qadhf as he has expressly mentioned zinā. The qadi in 
this case will not revoke paternity, Al-Shāfr ī (God bless him) said that he 
is to revoke paternity, because the Prophet (God bless him and grant him 
peace) revoked the paternity of the child of Hilal as he had accused her 
when she was pregnant. We maintain that the legal effects do not take 
place except after the birth of the child due to the possibility of absence of 
pregnancy. The tradition is construed to mean that he had come to know 
about the existence of conception on the basis of revelation. 


If a man denies the child of his wife after birth or at a time when 
felicitations are accepted and things subsequent to birth are procured, 
his denial is valid and li'ān proceedings are in order. If he denies it after 
this, he is to undergo li'ān, but paternity is established. This is the view 
according to Abū Hanifah (God bless him). Abū Yūsuf and Muhammad 
(God bless them) said that his denial is valid if it takes place within the 
postnatal period, The reason is that denial is valid within a short period, 
but is not valid after a long period, and we have separated the two periods 
with the period of nifās (postnatal period), because it is the consequence 
of birth. The Imam (God bless him) says that there is no point in such 
fixing of durations, because time is needed for pondering over the mat- 
ter and the situation of people differs with circumstances. Accordingly, 
he says, we have taken into account things that indicate lack of denial 
and these are like his acceptance of felicitations, or his silence when con- 
gratulated, or his buying of things needed after birth, or the passage of 
this period with his non-denial of paternity. If he was absent and did not 
know about the birth, but arrives thereafter, the period will be taken into 
account on the basis of both rulings that we have mentioned 
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Chapter 72 


Impotence and Other Causes of Divorce 


If the husband is impotent the gādī is to grant him a year. If he is able to 
cohabit with her, then it is good, otherwise he is to announce a separa- 
tion between them if the woman makes a request for that. This is how it 
has been reported from ‘Umar, ‘Ali and Ibn Mas'ūd (God be pleased with 
them).' The reason is that her right to intercourse is established, but it is 
probable that the inability may be due to some temporary ailment and it 
is probable that it is due to a congenital defect. It is, therefore, necessary 
to have a duration to gain knowledge about this. We have fixed this dura- 
tion to be a year as it consists of all the four seasons. When the period 
is over and he has not been able to cohabit with her, it becomes obvious 
that it is due to some congenital (or permanent) defect. This leads to the 
demise of retention in marriage according to what is good, and dealing 
with her in fairness becomes obligatory. If he refuses, the gādī acts as his 
representative and pronounces the separation between them. It is neces- 
sary that the woman demand separation, because separation is her right 
(in such a case). 

This separation amounts to a single irrevocable repudiation. The 
reason is that the act of the gādī is attributed to the husband; it ts as if he 
has divorced her himself. Al-Shāfi'ī (God bless him) said that it is revoca- 
tion, however, nikāh does not accept revocation in our view. It amounts 
to an irrevocable divorce, because the purpose, which is the elimination 
of injustice to her, cannot be achieved without it. If it is not irrevocable, 
the woman will be suspended due to the possibility of retraction. 





"These reports are to be found in the works of ‘Abd al-Razzāg, Muhammad ibn al- 
Hasan al-Shaybani and Ibn Abi shaybah. Al-Zayla"ī, vol. 3, 254. 
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She is entitled to full dower if he went into seclusion with he 
because seclusion with an impotent husband is valid. The Waiting EPR 
is obligatory, because of what we elaborated earlier. This is the case Where 
the husband acknowledges that he has not been able to have intercourse 
with her. 

If the husband and wife differ about his being able to have inter. 
course with her, then if she is a non-virgin the acceptable statement will 
be that of the husband along with his oath. The reason is that he is deny- 
ing the entitlement to the right of separation, and the basis is the fitness 
or the functioning of the organ. 

Thereafter, if he takes the oath, her right is extinguished, but if he 
refuses the matter is to be delayed for a year. If she is a virgin, the women 
are to examine her and if they testify that she is a virgin the delay of a 
year is to be granted, due to the manifestation of his falsehood, If they 
say that she is deflowered, the husband is to be administered the oath. If 
he takes the oath, she has no right, but if he refuses the matter is delayed 
for a year. If he has a cut up organ, the separation is to be pronounced 
at once if she so demands. The reason is that there is no use in delaying 
the matter. The case of a castrated man is also be to be delayed like that 
of the impotent person, because there is some hope of his being able to 
cohabit. 

If the impotent man is granted a year and then he says that I have had 
intercourse with her, but she denies it, she is to be examined by women. 
If they say that she is a virgin, she is to be given an option. The reason is 
that their testimony has affirmed the underlying factor and that is virgin- 
ity. If they say that she is a non-virgin, the husband is to be administered 
the oath. If he refuses to take the oath, she is granted the option, due 
to the confirmation of her position because of his refusal. If he takes the 
oath, she is not granted an option. 

If she was originally a non-virgin, the acceptable statement is the 
husband’s along with his oath. We have mentioned this already, 

If she chooses her husband, she will no longer have an option. The 
reason is that she has agreed to the extinction of her right. In the case of 
delay, the lunar year is to be taken into account, and that is the sound 
narration. The calculation is to be made without excluding the days of 
menstruation and the month of Ramadan because of their occurrence 
within the year. The days of his illness and her illness are not to be 
counted, because such illness may not occur within a year. 
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"Birth defect in which the vulva is blocked, because the sides of the vulva are joined 


together. 
‘Birth defect in which the vulva is blocked due to bone structure or other reason. 


*Recorded by al-Bukhārī. See al-Zayla'ī, vol. 3, 255. 


Chapter 73 


‘Iddah (Waiting Period) 


If a man divorces his wife through an irrevocable or a revocable repu- 
diation, or a separation occurs between them without divorce,’ when 
she is a freewoman who has menstrual periods, then her ‘iddah (wait- 
ing period) extends to three periods, due to the words of the Exalted, 
“Divorced women shall wait concerning themselves for three monthly 
periods.” Separation when it takes place without divorce bears the mean- 
ing of divorce, because ‘iddah has been made obligatory to identify the 
vacation of the womb in a separation that is imposed upon nikah, and 
this occurs within the separation. The term “period” is applied to mean 
menses in our view. Al-Shāfi ī (God bless him) said that it applies to the 
period of purity. The word gurū in its actual application is used for both 
meanings and has been used for the opposite meanings. This is what has 
been stated by Ibn al-Sikkit. It does not, however, apply to both meanings 
at the same time as a mushtarak word. Construing it to mean menses is 
better. First, by acting upon the plural meaning, because applying it to 
mean period of purity where divorce takes place in a period of purity 
prevents it from being a plural. Second, in its meaning as an identifier 
of the vacation of the womb, which is the purpose of ‘iddah. Third, by 
interpreting it in the light of the words of the Prophet (God bless him 
and grant him peace), “The waiting period of the slave woman are two 
menses,” and these words act as an elaboration (bayan) for the word. 

If she is one who does not menstruate due to young or old age, then, 
her waiting period is three months, due to the words of the Exalted, 


"This separation may occur through khiyār al-bulūgh, emancipation, one spouse 
coming to own the other, and apostasy. Al-'Ayni, vol. 5, 593. 
*Qur’an 2: 228 
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“Such of your women as have passed the age of monthly courses, for the 

the prescribed period, if ye have any doubts, is three months” Libya 
those who have reached the age of puberty, but have not begun to Šī 
struate, due to the words at the end of the verse.* a 

If she is pregnant, then, her ‘iddah is up to the time she delivers th 
child, due to the words of the Exalted, “For those who are pregnant, their 
period is until they deliver their burdens,” 

If the wife is a slave woman her ‘iddah is two menses, due to the 
words of the Prophet (God bless him and grant him peace), “The divorce 
of the slave woman is two repudiations and her waiting period is Up to 
two menses.”* The reason is that slavery converts matters into half, but 
the menstrual period cannot be halved, therefore, they are fixed at two 
menses. This is what ‘Umar (God be pleased with him) is reported ta 
have said, “If I could I would have deemed it a menses and a half” If the 
slave woman is one who does not menstruate, then her waiting period js 
a month and a half. The reason is that it can be divided and it is possible 
to make it half while acting upon the attribute of slavery. 

The waiting period of a freewoman in the case of death (of her hus- 
band) is four months and ten days, due to the words of the Exalted, “If 
any of you die and leave widows behind, they shall wait concerning them- 
selves four months and ten days.”* The waiting period of a slave woman 
as case) is two months and five days, because slavery converts it to 

If she is pregnant, then, her waiting period is until she delivers, due 
to the unqualified meaning of the verse, “For those who are pregnant, 
their period is until they deliver their burdens”? ‘Abd Allah ibn Mas'ūd 
( God be pleased with him) said, “If anyone wants I can engage with him 
in mutual curses to show that this verse was revealed after the verse that is 
in Surat al-Baqarah”? ‘Umar (God be pleased with him) said that “if she 
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Qur'an 65 : 4 
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delivers while her husband is yet on the bier, her waiting period is over 


il 


and it is lawful for her to marry. 


If the divorced woman comes to inherit during the terminal illness 
of her husband, her waiting period is the longer of the two periods. 


This is the view according to Abū Hanīfah and Muhammad (God bless 


them), while Abū Yusuf (God bless him) said that it is three menses, The 
meaning here is that when the divorce is irrevocable or has been pro- 
nounced thrice. If, however, it is revocable, then she is to observe the 
waiting period of death by agreement. According to Aba Yusuf (God bless 
him), the marriage stood dissolved prior to death through divorce, and 
she was obliged to wait for three menses. The waiting period following 
death becomes obligatory when the marriage is terminated during death, 
except that it subsists for the right of inheritance and not for altering the 
right to alter the waiting period. This 1s distinguished from the revoca- 
ble divorce, because there the marriage subsists in all respects. The two 
jurists argue that as it subsists for purposes of inheritance it is deemed to 
subsist, by way or precaution, for the purpose of waiting period as well 
thereby reconciling the two. If the husband is executed as a result of his 
apostasy where the wife inherits from him, then, the issue is governed 
by the same disagreement, It is also said that her waiting period is gov- 
erned by the periods of menstruation, on the basis of consensus (1jn14’), 
because marriage in such a case is not considered to subsist till the time 
of death for purposes of inheritance as a Muslim woman cannot inherit 
from an unbeliever. 


If a slave woman is emancipated within her waiting period following 
a revocable divorce, her waiting period is converted to the waiting period 
of free women, because of the continuance of marriage in all respects. If 
she is emancipated following an irrevocable divorce or is one whose hus- 
band has died, her waiting period is not converted to that for freewomen 
due to the termination of marriage after an irrevocable divorce or death. 


If she is a woman who has had menopause and is undergoing the 
waiting period on the basis of months, and then sees bleeding, her wait- 
ing period that has passed is erased and she is to renew her waiting 
period on the basis of menses. This means that if she witnesses bleed- 
ing as was usual for her, The reason is that her reverting to her normal 





"It is recorded by Malik (God bless him) in al-Muwarta’, Al-Zayla’i, vol. 3, 256. 
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(God bless him) said that it is a single menstruation, The letes ķ 
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access for sex, therefore, it resembles the ‘iddah of nikah. Thereafter our 
leader in this is ‘Umar (God be pleased with him), for he said: “The “iddah 
of the ‘ummm al-walad is three menses” If she is one who ives not men- 
baer then, her waiting period is three months, as in the case of nikah. 
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period following death has been validated despite the existence of menses. 
The purpose is to meet the requirements of the contract of nikah. This 
meaning is realised in the case of the minor even if the pregnancy was 
not due to him. This is is distinguished from a pregnancy conceived after 
the death of the husband, for once the waiting period becomes obligatory 
on the basis of months, it cannot be altered due to later conception, In 
the case that we are considering, when the waiting period became oblig- 
atory it became so with the duration of the waiting period, therefore, 
the two are distinguished. This point does not affect the wife of a grown 
up (major) man when the pregnancy occurs after his death, because the 
paternity will be attributed to him; it is as if it existed legally at the time 
of death. 

The paternity of the child will not be established in either case." The 
reason is that the minor does not have sperm, therefore, conception on 
his account cannot be thought of, so the nikah acts as the substitute for 
sperm conceptually. 


If a man divorces his wife during her menstrual period, she ts not 
to reckon the period in which the divorce occurred, because the waiting 
period is determined to be three complete menses, thus, their number 15 
not to be reduced. 


If a woman undergoing ‘iddah is made to cohabit due to shubhah 
(doubt), then, she is to undergo another ‘iddah. The two waiting periods 
will run concurrently and the bleeding that the woman witnesses during 
menses will be counted towards both, When the first waiting period ter- 
minates, and the other has not ended, it is obligatory for the woman to 
complete the second waiting period. This is our view. Al-Shafiil (God 
bless him) said that the two waiting periods will not run concurrently. 
The purpose is worship, he said, and it is worship that prevents marriage 
and going out of the house, therefore, the periods will not run concur- 
rently just like two fasts cannot be undertaken in one day, Our argument 
is that the purpose is to verify the vacation of the womb, and this purpose 
is achieved with one waiting period, therefore, they will run concurrently. 
The meaning of worship here is secondary, Do you not see that the wait- 
ing period passes without her knowledge even if she gives up not going 
out? 


‘That is, conception before death or after it. 
p 
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Ifa woman undergoing ‘iddah following death is led to cohab 
as a result of doubt, she is to undergo the waiting period on the 
months and she is also to take account of the menses occurring 
this period. This is to ensure concurrence as far as it is possible. 

The commencement of ‘iddah in the case of divorce is after th 
divorce, while in the case of death it is after death. If she does not ea 
to know of the divorce or the death till such time that the duration 7i 
the waiting period is over, then, her ‘iddah is over. The reason is that the 
cause of the waiting period is either divorce or death, therefore, its com- 
mencement is reckoned from the time the cause comes into existence 
Our jurists (from Bukharah) have issued a ruling (fatwa) in the case of 
divorce that the commencement of the waiting period is from the time of 
acknowledgement (of divorce) so that the accusation of having conspired 
is avoided. 

The (commencement of the) waiting period arising from a fasid con- 
tract is after separation, or after the determination of the man that 
he will not have intercourse with her. Zufar (God bless him) said that 
it begins after the last intercourse, because it is intercourse that is the 
obligating cause. We argue that each intercourse found within the fasid 
contract is like a single intercourse due to the association of all with the 
rule for a single contract. It is for this reason that it is sufficient to have 
a single dower for all. Accordingly, the commencement of the waiting 
period is not established prior to mutual relinquishment or determina- 
tion to abstain when there is the likelihood of another taking place (after 
the last). Further, the ability to undertake it by way of shubhah acts as a 

substitute for actual intercourse due to its concealed nature, and there is 
a need to know the rule for the sake of the right of another man. 
= tel ra naar = waiting period says that her ‘iddah has 
sell be that seek eee zs it this, then the acceptable statement 
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the previous waiting period. The reason is that it is a divorce prior to 
touching, therefore, it does not give rise to full dower nor the renewal 
of the waiting period. The completion of the first ‘iddah is due to the 
first divorce, when the second marriage has not affected the first waiting 
period. Thus, when the legal effects of the second marriage are removed 
through the second divorce, the legal effects of the first come into view, as 
‘fhe had bought his slave woman who had borne him children and then 
emancipated her. The two jurists maintain that she is within his grasp in 
reality due to the first intercourse and its effect remains, which is the wait- 
ing period, Thus, when he renews the marriage, while she is still under his 
control, the first control stands in the place of the second control to which 
he derived the right through this marriage, It is like a usurper buying the 
usurped item that is in his possession, where he (now) comes to have pos- 
session by the contract alone. This makes it evident that it is divorce after 
cohabitation. Zufar (God bless him) said there is no waiting period at all 
for her, because the first waiting period was extinguished by the second 
marriage and cannot return, while the second was never imposed, The 
response to his view is what we have said. 


If a Dhimmi divorces a Dhimmiyyah, there is no waiting period for 
her, Likewise, if a woman from the enemy land crosses over to our side 
as a Muslim. If she marries it is valid, unless she is pregnant. This is the 
view according to Abu Hanifah (God bless him). The two jurists said 
she as well as the Dhimmiyah have to undergo the waiting period. As for 
the Dhimmiyyah, the disagreement here is similar to the disagreement 
about their marrying within the prohibited category, and we have elab- 
orated this in the Book of Nikah. The view of Abū Hanifah (God bless 
him) applies where there is no waiting period for them according to their 
belief. As for the woman migrating, the reasoning of the two jurists is that 
if the separation had occurred between them due to another reason, there 
would be a waiting period, likewise in the case of such separation. This is 
distinguished from the case where a man migrates and leaves her behind 
(there will be no waiting period) due to the lack of information about the 
shari‘ah, Abū Hanifah (God bless him) argues on the basis of the verse, 
“O ye who believe! When there come to you believing women refugees, 
examine (and test) them: Allah knows best as to their Faith: if ye ascertain 
that they are Believers, then send them not back to the Unbelievers. They 
dre not lawful (wives) for the Unbelievers, nor are the (Unbelievers) law- 
ful (husbands) for them. But pay the Unbelievers what they have spent 
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(on their dower), and there will be no blame on you if ye 
payment of their dower to them.” The reason is that shea 
period becomes obligatory, the right of humans is stacked ae 

enemy is associated with these rights so that he can be th 1t, and the 
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was the cause of her protection and support for her subsistence. Separa- 
tion is more severe for her in this case than death insofar as she can bathe 
her dead husband prior to separation but not later. 

Hidad (mourning), also called ihdad, and both are part of usage, is 
that the woman give up perfume, adornment, kohl, and the use of oil 
whether it is perfumed or non-perfumed, except due to a valid excuse. 
The narration in al-Jāmi' al-Saghir is: except when in pain. The underly- 
ing reason is understood in two ways. The first is what we have mentioned 
with respect to the expression of sorrow. The second is that these things 
become a cause for arousing desire when she is prohibited from marry- 
ing, therefore, she is to avoid them so that they do not become the means 
for committing the prohibited. It has been reported through authentic 
narrations from the Prophet (God bless him and grant him peace) that 


he prohibited the woman undergoing “ddah from using kohl,? while oil 


is not free of some kind of perfume and is used for the adornment of hair. 
It is for this reason that one in a ritual state of ihrām has been prohibited 
from using it. He (al-Oudūrī) said, “Except due to an excuse, because 
there is necessity in it, but the meaning is for medicinal use not adorn- 
ment. If the woman is used to applying oil and she fears pain (if avoided), 
and if this is more likely, it is lawful for her to use it for the usual occur- 
rence is like the actual, Likewise silk if she needs to wear tt due to an 
excuse; there is no harm in it. 

She is not to use henna, due to what we have related nor is she to use 
a dress dyed with the yellow dye or with saffron, because a pleasant smell 
arises from such a dress. 

He said: There is no hidad for the unbelieving woman, because the 
claims of the sharī'ah are not addressed to her. There is no hidad for the 
minor either, because the communication of liability is lifted in her case. 

The slave woman is to undertake ihdad, because the communication 
of liability (khitāb) is addressed to her for meeting the duties owed as 
rights of Allah insofar as these do not annul the right of the master, This 
does not apply to going out of the house as it amounts to annulling the 
right of the master, when the right of the individual has precedence due 
to his need. 

He said: There is no ihdād during the waiting period of the slave 


mother nor one following a fasid (irregular) marriage. The reason is that 


“It is recorded by the six sound compilations. Al-Zayla’i, vol. 3, 261-62. 
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they have not lost the blessing of nikah so th . 
permissibility is the original se ATM be exhibited, and 
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It is also said that she is nôt to go out as she extinguished her own right, 
therefore, this extinction cannot annul the claim that is made against her. 

The woman undergoing the waiting period is to stay in the house 
associated with her for her residence in case of the occurrence of separa- 
tion or death (of husband), This is based upon the words of the Exalted, 
“aa nd turn them not out of their houses” The house attributed to her 
is the house in which she lives, therefore, if she is visiting her relatives 
and her husband divorces her, she is required to return to her house and 
complete the waiting period there. The Prophet (God bless him and grant 
him peace) is reported to have said to a woman whose husband was killed, 
“Reside in your house till the term prescribed by the Book is complete.”** 

if her share in the house of the deceased is not sufficient for her, and 
the heirs dispossess her of her share, she is to move out. The reason is 
that this is moving out due to an excuse, and an excuse is effective in the 
case of acts of worship. It is as if she is apprehensive about her goods or 
she is apprehensive about the collapsing of the house, or that it is on rent 
and she does not have enough to pay for it. 

Thereafter if a separation occurs through an irrevocable divorce or 
three repudiations, it is necessary to have a veil between them, after 
which there is no harm in it (residing in the house). The reason is that the 
husband has made known her prohibition, unless he is a fasiq with whom 
a woman is not safe. In such a case she is to leave the house, because it is 
an excuse, She is not to move out of the house where she has moved. It is 
better, however, that he move out of the house leaving her behind. 

If they appoint a reliable woman who is able to act as a barrier, it 
is good. If the space in the house becomes constricted, the woman is to 
move out. His moving out, however, is better. 

If a woman travels with her husband to Makkah and he divorces her 
thrice or dies in a place other than the city, then, if there is between her 
and her city a distance of less than three days travel she is to return to her 
city. The reason is that it does not carry the meaning of moving out, but 
is part of the entire duration. If the distance is equal to three days travel, 
then she may return if she likes or spend the time of the period there 
whether or not there is a wali with her. The meaning here is that when 

there is three days journey towards the destination as well. The reason is 





SOur’an 65:1 
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that staying at this location is more fearsome for her than 
except that returning is preferable so that the waiting perio 
the house of the husband. 

He said: The exception is where her husband divorces 
within a city. In this case she is not to come out and is to co 
waiting period. After which she is to come out if there is a rete me 
prohibited degree with her. This is the view of Abū Hanifah ( mig Se 
him). Abū Yūsuf and Muhammad (God bless them) said th Oc bless 
is such a mahram with her, there is no harm if she moves out ree hete 
prior to the completion of the waiting period. They argue that ea 
ing out in itself is permissible in order to eliminate the Rek $ rā 
stranger and the dread of being alone, and this acts as an excuse att S 
hibition pertains to travelling and this is removed with the prese aia 
mahram, The Imam (God bless him) argues that the waiting peri 4 b (a 
a greater prohibition as compared to the absence of a aA ne pe 
woman is permitted to go out without a mahram for a iicet ete 
than a journey. The woman undergoing the waiting period does n as aj 
this permission. As going out for a journey is prohibited for her ķi ine 
a mahram there is greater priority for prohibition during ‘iddah — 
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Chapter 74 


Proof of Paternity 


A a man says, “If I marry so and so, she stands divorced,” and he then 
marries her. If she gives birth to a child within six months from the day 
he married her, the child belongs to him and he is liable to pay dower. As 
for paternity, the reason is that he has legal access for intercourse, and as 
she brought farth a child in six months of the marriage, she did so within 
the minimum prescribed period from the time of divorce, therefore, the 
conception took place before divorce in a state of marriage. This is con- 
ceptually established as he married her while he was cohabiting with her, 
therefore, ejaculation corresponded with marriage. Paternity is some- 
thing in which precaution has to be exercised. As for dower, the reason is 
that when paternity is established through him, he is legally considered 
to have had intercourse, and dower is affirmed due to it. 


He said: The paternity of the child of a woman divorced through a 
revocable repudiation is established if she delivers the child within two 
years or more as long as she does not acknowledge the termination of her 
waiting period, due to the possibility of conception during the waiting 
period and due to the validity of her being one with a lengthy period of 
purity, 

If she brings forth the child in less than two years, she stands irrevo- 
cably separated from her husband upon the termination of her ‘tddah, 
and paternity of the child is established for the husband, due to the exis- 
tence of conception during the period of marriage or the waiting period. 
He is not deemed to have taken her back due the probability of concep- 
tion prior to divorce. There is also the probability of conception after this, 
but he will not be deemed to have retracted on the basis of doubt. 
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If the woman gives birth to the child after more than two 
will be considered to have been taken back. The reason is tha 
ception took place after divorce and it is obvious that 
as the presumption is the absence of zirtā on her part, 
intercourse he is deemed to have taken her back, 


In the case of a woman separated irrevocably from her husba 
paternity of the child stands established, if she gives birth to it in a poe: 
that is less than two years. The reason is that there is a (legal) Kits 
of the child having been conceived at the time of divorce, therefore | A 
termination of legal access for intercourse will not be presumed K 
paternity will be established by way of precaution. ne 


If she gives birth to the child upon the completion of two ye 
from the time of separation, paternity is not established, Baiia the 
pregnancy occurred after the divorce, therefore, it cannot be due to kā 
husband, because such intercourse is prohibited. Unless he claims such 
paternity, because he has admitted to be bound by it, and his justification 


rs = that he had intercourse with her during the waiting period due to 
oubt, 


If the irrevocably separated female is a minor with whom sex is pos- 
sible, and she gives birth to a child in nine months, it is not binding 
on the husband for purposes of paternity, unless she gives birth to it 
in a period that is less than nine months, according to Abū Hanīfah 
and Muhammad (God bless them), Abū Yūsuf (God bless him) said 
that paternity is established through him up to two years. Fhe reason 
is that she is a woman undergoing the waiting period and she has not 
acknowledged the termination of her ‘iddah, therefore, she resembles a 
major woman. The two jurists argue that for the termination of her wait- 
ing period a duration is fixed and that is on the basis of months. When 
the months pass, the law (shar*) gives the ruling of termination, which 1s 
legally more persuasive than her acknowledgement. The reason is that it 
a not admit of disagreement, while her acknowledgement does admit 
D it. If she is one who has been divorced through a revocable repudia- 
cane response is the same in their view, but according to Abū Yusuf 
ae F paternity will be established up to seventeen months, 
vai EAA have cohabited with her towards the end of the 
Ark x i ich is of three months, Thereafter, she brings forth the 
he Gree maximum period of pregnancy, which is two years. | 

inor, who claims pregnancy within the waiting period, then 
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the response in her case and in the case of a major woman is the same, 
because by ber acknowledgement the ruling of her becoming a major is 
issued. 

The paternity of the child of a woman whose husband has died is 
established within a period that extends from the time of death up to 
two years. Zufar (God bless him) said that if she delivers the child six 
months after the time of termination of the waiting period, paternity IS 
not established. The reason is that the law (shat') has ruled about the 
duration of the waiting period by fixing it through the method of months, 
therefore, it amounts to acknowledging the termination of the waiting 
period, as we explained in the case of the minor. We say, however, that for 
the determination of her waiting period there is another method, which 
is the delivery of the child, as distinguished from the case of the minor, 
because the basis in that was the absence of pregnancy. The reason is that 
she is not presumed to conceive prior to attaining bulagh in which there 
is doubt. 

if a woman in her waiting period acknowledges the termination of 
her waiting period and thereafter gives birth to a child in less than six 
months, the paternity of the child is established, because her falsehood 
has been established with a certainty, therefore, her acknowledgement is 
annulled. If she gives birth to the child within a period of (complete) six 
months, it is not established. The reason is that we cannot know about 
the falsehood of the acknowledgement due to the possibility of the con- 
ception after it. This statement in its unqualified meaning applies to each 
woman in her waiting period. 

If a woman gives birth to a child, the paternity of the child is not 
established, according to Abū Hanifah (God bless him), until two men 
or one man and two women testify that birth has taken place, unless 
there is an obvious pregnancy or there is acknowledgement of it on the 
part of the husband, in which case paternity is established without testi- 
mony. Aba Yasuf and Muhammad (God bless them) said that paternity 
is established in all cases with the testimony of one woman, because legal 
access to intercourse subsists with the continuance of the waiting period, 
and this makes the husband bound by the ruling of paternity. Further, the 
need is to determine that the child was delivered by the woman and this 
is determined by her testimony as is the case of birth during the existence 
of marriage. According to Abū Hanifah (God bless him), her ‘iddah is 
terminated through her acknowledgement and the birth of the child, but 
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the termination is not valid proof, therefore, there is a need to e 
paternity ab initio, accordingly the meeting of the need is stipulat 
is distinguished from the case where the pregnancy becomes ob 
the husband issues an acknowledgement, because paternity is establish 

prior to birth and determination is established through her sdas 7 

If a woman is undergoing the waiting period after the death see 
husband and the heirs deem her truthful about the birth of a child ies 
none of them testifies to the effect, then the child belongs to the de 
husband, according to the unanimous view of the three jurists, This j 
manifest with respect to the right of inheritance, which is solely tk 
right, therefore, their confirmation in this respect is accepted. As for the 
right paternity, is it established with respect to others? They (the Jurists) 
said: If they are eligible as witnesses, the right of paternity is established 
due to the furnishing of proof. It is for this reason it is said that the word 
“testimony” is stipulated. It is also said that it is not stipulated, because 
the proof with respect to others is secondary to the proof with respect to 
the heirs through their acknowledgement. What is established as a sec- 
ondary fact does not require the stipulation of conditions for it. 

Ifa man marries a woman and she gives birth to a child within six 
months from the day of marriage, the paternity of the child is not estab- 
lished, because the conception precedes marriage, therefore, the child 
does not belong to the husband. If she gives birth to it within six months 
or more, paternity is established irrespective of the husband acknowl- 
edging it or remaining silent. The reason is that legal access to intercourse 
subsists and the period is complete. 

If he denies the birth, it is established with the testimony of a single 
woman, who renders testimony about the birth, so much so that if the 
husband denies this he has to undertake li‘an. The reason is that pater- 
nity is established due to the continuance of the legal access for sexual 
intercourse, Li'an becomes obligatory due to gadhf (false accusation of 
pote sexual intercourse), and the existence of a child is not necessary 
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supports her, for she gives birth evidently as a result of marriage and not 
as a result of an unlawful act. He has not mentioned the taking of oaths, 
which is a matter that is disputed, 

If he says to his wife, “If you give birth to a child you stand divorced,” 
and after this a woman (midwife) testifies that she has given birth to a 
child, she is not divorced, according to Abū Hanifah (God bless him). 
Aba Yusuf and Muhammad (God bless them) said that she is divorced. 
The reason is that her testimony amounts to proof for this purpose. The 
Prophet (God bless him and grant him peace) said, “The testimony of 
women, in things that men are not allowed to see, is permitted.” Fur- 
ther, when it is accepted in matters of birth, it is acceptable in matters 
that are based upon it, that is, divorce. According to Abū Hanifah (God 
bless him), the wife is alleging the breaking of oath, and this cannot be 
established without complete proof. The reason is that the testimony of 
the woman in the case of birth is necessary, but it is not effective in the 
case of divorce for that is a separate matter. 

If the husband acknowledges the pregnancy, she stands divorced 
without testimony, according to Abū Hanifah (God bless him). Accord- 
ing to the two jurists, the testimony of the midwife is stipulated, The 
reason is that it is essential to have proof for her claim of (the husband) 
breaking his oath, and her testimony is proof for this according to what 
we elaborated, Abū Hanifah (God bless him) maintains that acknowl- 
edgement of the pregnancy is also acknowledgement of what it leads to, 
which is birth. Further, he has acknowledged her to be trustworthy, there- 
fore, her statement is to be accepted when she gives back what is due. 

He said: The maximum period for gestation is two years, due to the 
words of ‘A’ishah (God be pleased with her), “The child does not stay 
in the womb for more than two years, even if it is like the shadow of 
the spindle”? The minimum period is six months, due to the words of 
the Exalted, “The carrying of the (child) to his weaning is (a period of) 
thirty months,”* after which the Almighty said, “And in years twain (two) 
was his weaning” This leaves six months (minimum) for the gestation 


*It is gharib and is reported by Ibn Abi Shaybah as well as by ‘Abd al-Razzāg. Al- 
Zayla'ī, vol. 3, 264. 

‘It is recorded by al-Dār'gutnī and by al-Bayhaqi in their Sunar. Al-Zayla'ī, voL 3, 
265—65. 
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period. Al-Shafii (God bless him) determines the maximum period to} 

four years, and the proof against him is what we have related. It is obvio i 
that she (‘A’ishah) stated this on the basis of transmission, because reas x 
does not lead to this conclusion. ie 

Where a person marries a slave woman then divorces her and ther 
after buys her, if she brings forth a child in less than six months fron, 
the date he bought her, he is bound by it (for purposes of paternity) 
otherwise he is not bound to accept it. In the first situation (less thas 
six months), it is the child of a woman undergoing ‘iddah, the concep. 
tion being prior to purchase, while in the second case it is the child of 
an owned slave, because the conception is to be attributed to the Closest 
time. It is, therefore, necessary to file a claim of paternity. This is the case 
if it was a single irrevocable repudiation, khul‘ or a revocable repudia- 
tion. If, however, two repudiations were pronounced, the paternity will 
be established for up to two years from the time of divorce, for she was 
prohibited for him with an enhanced prohibition, therefore, the concep- 
tion cannot be attributed to a period other than what was prior to it, 
because she cannot become permitted through purchase. 

If a man says to his slave woman, “If there is a child in your womb, it 
is due to me,” and a woman testifies to the birth of a child, she becomes 
his umm al-walad, because the need is to determine the existence of the 
child. This is established through the testimony of the midwife, on the 
basis of consensus (ijmā'). 

If aman says about a male slave, “He is my son,” and thereafter dies 
after which the mother of the slave appears and says that she is his wife, 
then she is his wife and the boy his son; they will both inherit from him. 
In the book al-Nawadir, this response is deemed to be istihsān. Analogy 
dictates that she is not entitled to inheritance, because just as paternity 
is established through a valid nikāh, it is established through an irregu- 
lar nikah as well as through unlawful intercourse and lawful ownership, 
therefore, his statement does not amount to acknowledgement of mar- 
NARE; The reasoning for istihsan is that the issue applies where the woman 
15 known to be free and that she is the mother of a slave. A valid marriage 

a iedomātā pig the law and in practice. £ 
PREA - 5 C; is a freewoman, and the heirs say; You 
that proof of freedom on the b naa epee} ve “a oy sae 
claim of slavery, but not = eS CONS: Kūr is admissible for refuting, 3 
establishing inheritance. Allah knows best. 
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Chapter 75 


Right to Custody of Child 


If a separation occurs between the spouses, then the mother has a supe- 
rior right to the custody of the child, due to the report that a woman 
said, “O Messenger of Allah, this child of mine, for him my belly is like a 
cradle, my lap like a tent, and my breast like a beaker, but now his father 
wants to separate him from me.” The Prophet (God bless him and grant 
him peace) said, “You have a superior right to him, as long as you do not 
wed”' Further, the reason is that the mother is more loving and more 
capable of bringing up (hadānah) the child. Accordingly, there is greater 
justice in giving the child to the mother. It is this toward which Abū Bakr 
al-Siddīg (God be pleased with him) pointed when he said, “Her saliva 
has greater blessing in it than the nectar and honey you will give him, O 
Umar.” He said this when a separation occurred between him and his 
wife making the statement when a large number of Companions (God be 
pleased with them) were present. The maintenance is upon the father as 
we shall mention. 

The mother, however, is not to be forced to undertake hadanak, 
because it is possible that she may become unable to bring up the child. 

If the child does not have a mother, then the mother’s mother, how- 
ever remote she might be, has a higher priority than the father’s mother. 


The reason is that this form of wilayah (authority) belongs to the moth- 
ers. 


‘It is recorded by Abū Dāwūd in his Sunan, Al-Zaylarī, vol. 3, 265. 

"It is gharīb in these exact words, but it has been recorded by Ibn Abi Shaybah and 
others. Al-Zayla'ī, vol. 3, 266. 

‘Includes the case where she does not wish to take care of the child 
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If there is no mother’s mother (or her mother) then the father? 
mother is better than the sisters, for they too are mothers and for a 
reason they are granted one-sixth of the inheritance b Which 
towards the offspring. 


If the child does not have a paternal grandmother, then the sist 
have a higher priority as compared to the paternal and maternal wc. 
for they are the daughters of both parents. It is for this reason that we ia 
given them precedence for purposes of inheritance. In one Narration jt 
said that the maternal aunt has priority over a sister from the father’s side 
due to the words of the Prophet (God bless him and grant him vidas, 
who said, “The maternal aunt is a mother."4 It is also said that it is due to 
the words of the Exalted, “And he raised his parents high on the throne” 
where she was his maternal aunt, i 


The sister from both father and mother has been given precedence 
for she is more loving thereafter the sister from the mother’s side fol- 
lowed by the sister from the father’s side, because they have a greater 
right on account of the mother. 


eing More loving 


Thereafter, the maternal aunts are preferable to the paternal aunts by 
giving preference to the close relationship with the mother. They descend 
just like we made the sisters descend. This means preference to those with 
relationship from both sides and then according to the relationship with 


the mother. Thereafter the descending scale for the paternal aunts is the 
same, 


And each one out of these who marries extinguishes her right, due to 
what we have related, and also because the husband of the mother, when 
he is a stranger, will give him what is less and will look down upon him, 
which is not in the welfare of the child. 


He said: The exception is the paternal grandmother when her hus- 
band is the paternal grandfather, for he stands in the place of the father, 
and will keep the welfare of the child in view. Likewise each husband who 
is within the category of the prohibited degree,® due to the existence of 
the love, taking into account the nearness of kin. 


SS 
“It is reported from ‘Ali, Ibn Mas'ūd and Aba Hurayrah (God be pleased with them 
all), and is recorded in various reports. Al-Zayla'ī, vol. 3, 267-68. 
Our'ān 12 : 100 


"Like a paternal uncle if he marries the child’s mother. 


= 


For a woman who has lost her right due to marriage, the right will 
revert if the marriage relationship is dissolved, because the obstacle 
stands removed. 


if the child does not have a woman among the relations and the men 
disagree about him, then the preference is to be given to one who is clos- 
est on the basis of ‘asabiyyah (residuaries), because wilayah belongs to 
the nearest of kin, and the grades have been identified at the relevant 
place. The infant girl, however, is not to be given to male relatives who 
are not within the prohibited degree, like the emancipating master and 
paternal uncle's son in order to avoid temptation. 


The mother and the maternal grandmother have a greater right to 
the custody of a boy until he is able to eat, drink, dress, and perform 
istinja’ all by himself. In al-Jarni‘ al-Saghir the statement is until he is 
independent and is able to eat, drink and dress up all by himself. The 
meaning of both statements is the same, as being completely indepen- 
dent is possible with the ability to perform istinja’, The reasoning is that 
once he is independent, he needs to be disciplined and to be taught the 
manners and habits of men. The father is more capable of disciplining 
him and give him training for the cultivation of the mind. Al-Khassaf 
(God bless him) determined the age of independence to be seven years 
going by the majority of the cases. 


The mother and the maternal grandmother have a superior right for 
the custody of the girl until she starts menstruating. The reason is that 
after becoming independent she is in need of learning the ways of women 
and the mother is more capable of imparting such training. After puberty, 
she is more in need of security and protection, and the father is stronger 
in this and in providing guidance, It is narrated from Muhammad (God 
bless him) that she is to be given to the father when she reaches the age of 
desire, for the need for protection is realised then. 


Women other than the mother and maternal grandmother have a 
greater right to the girl until she reaches the age of desire. In al-Jāmi" al- 
Saghir until she is independent. The reason is that these women cannot 
employ her in work, and for this reason cannot give her services on hire, 
therefore, the purpose is not attained, as distinguished from the mother 
and maternal grandmother as they are able to do so under the law (shar’). 


The slave woman, when she is emancipated by the master, as well as 
the umm al-walad when manumitted, are like the freewoman in their 
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rights of custody over the child. The reason is that they are both f 

women at the time of accrual of the right. They do not have the ri ër 
custody of the child prior to their emancipation, because of the Sette 
to provide care to the child, being occupied with the service of the SL 

The Dhimmi woman has a right to the custody of her children la 
such age that they do not understand the difference between religio 
or till the time that there is an apprehension that they will ts 
unbelievers, due to the loving care reguired prior to such age and the 
likelihood of injury after it. 

The boy and the girl do not have an option (in all this). Al-Shāfī 
(God bless him) said that they do have an option, because the Prophet 
(God bless him and grant him peace) granted them such an option? We 
argue that the child, due to lack of discretion, will choose the person who 
is more lenient and who gives a free hand for play. In such a case loving 
care is not realised. It has been proved as authentic that the Companions 
(God be pleased with them) did not grant an option." As for the tradition, 
we would say that the Prophet (God bless him and grant him peace) said, 
“O Lord, guide him,” and with his prayer the child was guided in his 
choice. In the alternative, the tradition will be construed to apply to a 
child who is a major. 


75.1 LEAVING THE CITY 


If a divorced woman wishes to leave the city along with her child, then 
she does not have the right to do so, due to the injury in this to the father. 
Unless she is going with the child to her hometown, and it is a town 
where the husband married her, because the husband made that location 
binding for himself according to custom and the law (shar') The Prophet 
(God bless him and grant him peace) said, “He who establishes family 
relations in a city is one of them” It is for this reason that the enemy 
becomes a Dhimmi. If, however, she decides to move to a town that is 
not her hometown, but the marriage took place there, then al-Oudūri 


a sm 
'h is recorded by the compilers of all the four Sunan. Al-Zayla'ī, vol. 3,268. —— 
'h has preceded, for example; in the case where Abū Bakr (God be pleased with him} 
delivered the child to the mother. Al-Zaylaʻi, vol. 3, 269. 
‘It is recorded by Abū Dawid. Al-Zayla‘i, vol. 3, 269. 


itis recorded by Ibn Abi Shaybah in his Musnad. Such a person is to offer the praye 
of the resident there. Al-Zaylaī, vol. 3, 271. 


at. 
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indicates in the Book that she does not have a right to do so. This is the 
narration of the Book of Divorce. It is, on the other hand, stated in al- 
Jami’ al-Saghir that she does have such a right. The reason is that when 
4 contract takes place in a certain location, it gives rise to the operation 
of the rules there, just like sale gives rise to the delivery of goods at the 
place of contract, and among these rights is the sight to the custody of 
the child. The reasoning underlying the first view is that marriage in a 
strange land is not, according to custom, an undertaking to reside there. 
This is the correct view. The conclusion is that it is necessary to have both 
conditions together, that is, the homeland and the fact that the marriage 
took place there. | 

AJ) this applies when there is between the two towns a sufficient dis- 
tance. If the towns are so close by that it is possible for the father to see 
his child and then be able to spend the night at his own house, there is no 
harm in her moving there. The same response is given for two villages. lf 
she moves from a village of the city to the city, there is no harm. This is in 
consideration of the welfare of the minor so that he can grow up learn- 
ing the culture of the city. There is no harm in this for the father. In the 
reverse situation there is harm for the minor if he grows up among the 
villagers and adopts the habits of the people of the countryside; in such a 
case she is not to move to the village. 


Chapter 76 


Nafagah (Maintenance) 


He said: It is obligatory for the husband to provide maintenance to his 
wife whether she is Muslim or an unbeliever, when she is ready to stay at 
the residence (to be provided), in which case he is under an obligation 
to provide maintenance, clothing and residence, The basis for this are 
the words of the Exalted, “Let the man of means spend according to his 


means: and the man whose resources are restricted, let him spend accord- 
ing to what Allah has given him,” and His words, “But he (the father 
of the child) shall bear the cost of their food and clothing on equitable 


terms.” In addition there is the saying of the Prophet (God bless him 
and grant him peace) on the occasion of the Farewell Pilgrimage, “They 
have a right over you for their food and clothing according to what is 
customary.” Further, maintenance is the compensation for the restraints 
placed upon her. Each person who is restricted to meeting obligations 
for another is entitled to maintenance. The basis for this is the office of 
the qadi and the official in the case of zakat. In these evidences there are 
no details, therefore, the Muslim woman and the unbelieving woman are 
equal for this purpose. 

In the provision of maintenance the status of both shall be consid- 
ered. This feeble servant has to say that this is the investigation of Khassaf 
(God be pleased with him) and the fatwa today is upon this. The mean- 
ing in detail is that if they are enjoying financial ease, the maintenance of 
the well off is to be provided, but if the spouses are in financial straits, the 


‘Qur'an 65:7 
*Qur’an 2: 233 


‘This has preceded as a lengthy tradition from Jabir (God be pleased with him). 
Al-Zayla'ī, vol. 3, 271, 
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maintenance of those who are hard up is to be provided. Al-Karkhj 
bless him) said that the status of the husband alone is to be 
account. This is also the view of al-Shāfi'ī (God bless him). Th 
the words of the Exalted, “Let the man of means spend accor 
means." 


The reasoning for the first view is the directive of the Prophet (G 
bless him and grant him peace) to Hind the wife of Aba Sufyan, “7: ka 
whatis fair from the wealth ofyour husband what is sufficient for oe Z 4 
for your child.” In this he considered her status and that is the underlyin 
figh. Maintenance is obligatory in accordance with what is sufficient mā 
a poor woman does not need the maintenance of those who enjoy finan- 
cial ease. Accordingly, the meaning of excess does not apply. As for the 
text, we give a ruling according to what it requires and the requirement is 
that he is to pay according to what is within his capacity at the time and 
the remaining becomes a debt attached to his liability. The meaning of 
the word ma'rūf in the text is “the average,” and that is obligatory, This 
elaborates that there is no meaning in the fixing of the quantity as has 
been held by al-Shāfi'ī (God bless him) saying that for the well off it is 
two mudds, for the person in financial straits it is one mudd, while for 
one having reasonable means it is one and one-half mudd, The reason is 
that what is made obligatory by way of being adequate does not admit of 
quantification according to the shar‘ (law). 


If she refuses to submit herself to her husband until she is paid her 
dower, she is still entitled to maintenance, because she refused on the 
basis of a right. Thus, the absence of being restrained is due to a cause 
= originated with him, therefore, the right is deemed not to have been 
ost. 


God 
taken into 


€ basis are 


If the woman goes away, she is not entitled to maintenance until she 
returns to his house, because the loss of confinement is due to her, If 
she returns the confinement will be renewed and maintenance will be 
revived. This is distinguished from the situation where she refuses to have 
sexual intercourse while remaining in her husband's house as confine- 
ment persists and the husband is able to coerce her to have intercourse,’ 





*Our'an 65:7 
| It has been recorded by all the sound compilations, except al-Tirmidhī. Al-Zayla's, 
vol. 3, 271. 
"This is being considered marital rape today 
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If she is a minor with whom intercourse is not undertaken, then 
there is no maintenance for her, because the denial of cohabitation is due 
to a cause found in her. Obligatory confinement is such that it becomes 
4 means to the entitled purpose through marriage and that is not found 
here, as distinguished from the case of a woman who is ill, which we will 
elaborate. Al-Shāfi'ī (God bless him) said that she is entitled to mainte- 


onsiders her the subject-matter of ownership as is the case 


ce forhec 
nen in that 


with an owned slave woman through lawful ownership. We mainta 
the dower paid is compensation for ownership, and two counter-values 
-annot be combined for one counter-value, thus, she has dower and not 
maintenance. 

If the husband is a minor who is not old enough to have intercourse, 
while she is grown up, she is entitled to maintenance from his wealth. 
The reason is that submission is complete on her part and the inability is 
from his side and he is deemed equivalent to the husband with an ampu- 
tated organ or one who is impotent. 

If a woman is imprisoned for non-payment of a debt, there is no 
maintenance for her. The reason is that loss of confinement to the house 
is due to her because of the demand by the creditor. If itis not due to her 
as when she is unable to pay, the cause is still not due to him. Likewise, 
when she is forcefully abducted by a man who flees with her. According to 
Abū Yūsuf (God bless him) she is entitled to maintenance, but the fatwa 
today is according to the first view. The reason is that the loss of confine- 
ment is not due to him so the confinement may be determined to persist, 
Likewise if a woman proceeds on hajj with a mahram, because the loss 
of confinement to the house is due to her. It is narrated from Abu Yusuf 
(God bless him) that she is entitled to maintenance, because undertaking 
a definitive obligation amounts to an excuse, however, he is obliged to pay 
the maintenance of one resident and not that of one going on a journey, 
for she is entitled to that alone. If the husband travels with her for hajj 
she is entitled to maintenance by agreement. The reason is that confine- 
ment continues with her being in his control, but the maintenance of the 
resident is due and not that of one on a journey, nor is rent due on the 
basis of what we said. 

If she falls ill in the house of the husband, she is entitled to main- 
tenance. Analogy dictates that there be no maintenance for her, because 
illness prevents intercourse, as there is loss of confinement for purposes 
of intercourse. The reasoning underlying istihsān is that the husband can 


a ee 
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come close to her and touch her and she looks after the hoy 
prevention is due to an obstacle that is similar to menstruati 
ing to Abū Yusuf (God bless him) if she submits herself an 
falls ill, maintenance is obligatory due to the realisation of submissi 

however, she falls ill and then submits herself, it is not obligatory ba If, 
submission was not sound. The jurists said that this is good ( riski 
and in the Book are statements that indicate this. ji 


The husband, if he is well off, is obliged to pay maintenance for he 
well as for her servant. The meaning here is the elaboration of the ia s 
tenance of the servant. Consequently, it is stated in some manuscripts 4 
is made obligatory for the husband, if he is well off, to pay the salna 
nance of her servant.” The construction placed on this is that providin 
adequately for her is obligatory. Providing for the servant is part of siving 
her adequately as it is necessary for her to have one. 


se, and the 
ON. Accord. 


Maintenance for more than one servant is not to be made obliga- 
tory. This is the view according to Aba Hanifah and Muhammad (God 
bless them). Abū Yusuf (God bless him) said that it is to be made oblig- 
atory, because she needs one servant for household chores and another 
for dealing with matters outside the house. The two jurists argue that 
the same person can look after both tasks, therefore, there is no need for 
two persons. The reason is that if he were to meet her needs himself jt 
would be deemed sufficient, likewise if one person were to stand in his 
place. They said that the financially well off husband is obliged to provide 
the same maintenance for the servant that a husband in financial straits 
provides for his wife, which is the minimum subsistence. His statement 
in the Book, “If he is enjoying financial ease,” is an indication that there 
is no obligation to pay the maintenance of a servant if he is in finan- 
cial straits. This is a narration of al-Hasan from Abū Hanifah (God bless 
him), which is the correct view as distinguished from what Muhammad 
(God bless him) said. The reason is that the obligation upon the hus- 
band in financial straits is to pay the minimum subsistence and this i$ 
one where the wife serves herself. 


If a person is unable to pay his wife’s maintenance, they are not to 
be separated rather it will be said to her, “Borrow against the liability of 
your husband.” Al-Shāfi'ī (God bless him) said that they are to be sep- 
arated, because he has failed to retain her in an equitable way. The gādi 
stands in his place in pronouncing the separation, as is the case of the 
Person with an amputated organ or the impotent person. In fact, this 
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case has ā higher priority for separation, because maintenance is a much 
stronger thing. Our argument is that (by separation) his right stands 
annulled and her right is delayed. The first is stronger with respect to 
injury, and this (the lesser injury) is so as maintenance becomes a debt 
imposed by the gādī, thus, it can be recovered in the next period, The 
loss of a right to wealth is subservient in the case of marriage and 1s not 
attached to what is the main purpose, which is procreation. The benefit of 
the instruction to raise a loan, along with judicial support, is that she can 
transfer the claim of the creditor to the husband. If, however, the raising 
of the loan is without the directive of the gādī, the debt will be claimed 
from her and not the husband. 


If the gādī awards her the maintenance of a person in financial 
straits, but then he becomes financially well off after which she files a 
claim for more, the maintenance of one in financial ease is to be com- 
pleted for her. The reason is that maintenance varies with financial ease 
and hardship, and what he awarded was maintenance that is not obliga- 
tory (now), thus, if the husband's financial status changes, she has a right 
to demand her full right. 


If the husband does not provide her with maintenance for a cer- 
tain period, and she demands this maintenance from him, then there 
is nothing for her, unless the gādī had determined maintenance for her 
or if she had made a settlement with the husband for part of the past 
maintenance, in which case the qadi will award her the past mainte- 
nance. The reason is that maintenance is a grant in our view and not a 
counter-value, as has preceded, therefore, the obligation is not strength- 
ened except through adjudication, It is just like a gift, which does not 
become obligatory except by a strengthening factor and that is posses- 
sion, Settlement (sulh) has the same status as adjudication, because his 
authority over himself is stronger than the authority of the gādī over him. 
This is distinguished from dower, which is a counter-value. 


If the husband dies after an award of maintenance is pronounced 
against him, and several months pass, the claim of maintenance lapses, 
Likewise if the wife dies. The reason is that maintenance is a grant and 
grants lapse on account of death, just as a gift becomes void with death 
prior to taking possession. Al-Shāfi'ī (God bless him) said that it is con- 
verted into a debt prior to adjudication and is not extinguished because 
of death. The reason is that it is a counter-value in his view, and is to be 
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treated like all other debts. The response to this we have already elaby 
rated, 

If he grants her in advance the maintenance of a year, that is, hasten 
payment, and thereafter dies, nothing is to be recovered from her. This 
is the view according to Abū Hanifah and Abū Yūsuf (God bless them) 
Muhammad (God bless him) said that the maintenance of the Period 
that has passed is to be calculated and the remainder is to be Credited 
to the (estate of the) husband. This is also the view upheld by al-Shāf'ī 
(God bless him). The same disagreement governs clothing, because the 
wife has hastened it as a counter-value in conformity with what is due 
to her as a result of confinement to the house. The entitlement stands 
annulled due to death, therefore, the counter-value is diminished in the 
same ratio, just like the subsistence paid to the qadi and the grants made 
to the fighters, The two jurists argue that it is a grant and it is followed 
by possession. There is no recovery of grants after death as their hukm 
(legal effect) stands terminated, as in the case of a gift. Consequently, if 
the maintenance is lost without having been consumed by the woman, 
it is not to be recovered from her on the basis of consensus (ijmd‘), It is 
related from Muhammad (God bless him) that if she takes possession of 
the maintenance of a month or what is less nothing is to be recovered 
from her as it is insignificant and takes the rule of what is consumed 
currently. 

If a slave marries a freewoman then her maintenance becomes a debt 
for which he can be sold. The meaning is that if he marries her with the 
permission of the master. The reason is that it is a debt that becomes 
obligatory as his liability due to the existence of its cause. Its existence 
becomes evident with respect to the master, therefore, it becomes linked 
to his slave like the debt of trade in relation to the slave authorised to 
trade. It is up to him to ransom him with payment, because the wife's 
right is attached to maintenance and not to the corpus of the slave. If the 
slave dies, the claim is extinguished, Likewise if he is killed according to 
the authentic narration, because it was a grant (and not a debt). 

If a freeman marries a slave woman and her master lets her stay 
with him at his house, then he is liable for maintenance, because con- 
finement to the house stands realised. If he does not permit her to stay 
with the husband then there is no maintenance, due to the absence of 
confinement. Permission to Stay with the husband is where he leaves her 
alone at the husband's residence and does not employ her for services. IF 
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s her after letting her stay there, maintenance is extinguished, 

e confinement is lost. Letting her stay exclusively with the husband 
mee ding on him in the case of marriage, as has preceded. If, how- 
eae Sac serves the master occasionally without his employing 
stāja annie is not extinguished for he did not employ her so as to 
ae re to her return, The mudabbarah (to be set free upon the death of 
Frut and the slave mother are like the married slave woman in this 
speek Allah, the Exalted, knows what is correct. 


he employ 


76.1 RIGHT TO RESIDENCE 


It is the liability of the husband to make her reside in an independent 
house in which there is no one else who belongs to his family, unless 
she chooses that herself. The reason is that residence is part of what 
is deemed adequate for her, therefore, it is obligatory like maintenance. 
Accordingly, Allah has made it obligatory along with maintenance. If the 
Almighty has made it obligatory as her right, then he has no right to 
make her share it with another. The reason is that such sharing 1s injuri- 
ous for her as she cannot be carefree about her things, it prevents her free 
interaction with her husband as well as from cohabitation. The exception 
is where the woman chooses this herself for then she is agreeing to the 
reduction of her rights. 

If he has a child from another, the husband does not have the right 
to make it reside with her, due to what we have elaborated. If he makes 
her reside in a room within a house, where it can be closed it would be 
sufficient as the purpose has been achieved. 

He has a right to prevent her parents, children from another man, 
and her relatives from visiting her in her house. The reason is that the 
residence is in his ownership and he has a right to prevent entry into 
his property. He is not to prevent them (her relatives) from looking at 
her and to speak to her at any time they choose, as that will amount to 
the severing of the womb. In letting them do so there is no injury being 
caused to him, It is said that he is not to prevent them from visiting her or 
speaking to her, but he may prevent them from staying on and constant 
presence, because their prolonged stay and speech is detrimental. It is also 
said that he is not to prevent her from going out to visit her parents nor to 
Prevent them from visiting her each Friday. In the case of other persons, 
the number is linked to one Year. 
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If the husband disappears and he has wealth that is ; 

of another, who acknowledges it as well as the marria = POSSsession 
qadi is to award maintenance from this wealth for the ie tk, the 
ing husband, the minor children and his parents. Likewise hs me Miss. 
knowledge of the gādī even though the man (in possess; ees 
The reason is that when he acknowledged the existence Fa i 

well as the deposit, he acknowledged that she is entitled to ie ā 
she has a right to take from the wealth of her husband with ai Bris 
sent. The acknowledgement of the person in possession i rpm ey 
against him (the husband), especially in this case. If he denies dies 
two facts, the testimony of the woman will not be admissible a ste ote; 
(the custodian), because the custodian is not a party in the tri vē an 
lishing the relationship of marriage against him nor is the mite iii 
in proving the rights of the person missing. If this ( marriage) is = ‘i 
lished in his case, the proof will also operate against the missing ska 
Likewise if the wealth in his possession is held by way of nidiiobah The 
same response is given in the case of a debt. All this applies if the wealth 
is of a type that can be claimed through her right, like dinars, dirhams 
food or clothing that is suitable for her right. If, however, the wealth is of 
another species, maintenance is not to be awarded as for that he will need 
to sell the goods, and the wealth of the missing person cannot be sold by 
agreement. In fact, according to Abu Hanifah (God bless him) it cannot 
be sold even in the case of one present, therefore, the same applies to one 
absent. As for the two jurists, the reason is that he adjudicates against the 
person present when he is denying it, but he cannot adjudicate against a 
person absent for he does not know whether he is denying it. 


nies jt, 


| He said: He is to take a surety from her for the amount paid, in the 
interest of the person absent, because it is possible that she has already 
taken the maintenance or her husband has divorced her and her waiting 
period is over. He (the Author) distinguished between this case and the 
case of the inheritance when it is divided between the heirs in the presence 
of witnesses (confirming them as heirs) and they have not said that they 
know of another heir. In such a case a surety is not obtained according 0 
Abu Hanifah (God bless him). The reason is that in this case the person 
for whom surety is taken is unknown, while in this case he is known, an 
it is the husband. She is also required to take the oath by Allah for what 
she is paid to preserve the interest of the missing person. 
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He said: He (the gādī)is not to award from the wealth of the missing 
erson, except to these persons. The distinction is that the maintenance 
of these persons becomes due prior to the award by the qadi, therefore, 
they have the right to take prior to adjudication by the gādī. lt is as if 
the award of the gādī is additional support for them. As for other near 
relatives, their maintenance becomes due through the award of the qadt 
as it is. a matter that is subject to ijtikād, and passing a judgement against 
a person who is absent ts not permitted. 


If the gādī is not aware of her being his wife, when the person hold- 
ing the wealth does not acknowledge it either, and she brings witnesses to 
prove she is his wife, or if he has not left any wealth and she brings wit- 
nesses to prove marriage so that the gādī may award maintenance against 
the missing person and direct her to raise a loan for the purpose, then 
the gādī is not to adjudicate all this, because it amounts to adjudicating 
against a missing person. Zufar (God bless him) said that he is to adju- 
dicate this matter as it is for the preservation of her interest, while there 
is no injury in this to the interest of the missing person. If he were to 
reappear and affirm what she has claimed, she will have taken her right. 
If he denies it, he will be made to take the oath, and if he refuses he will 
be affirming her claim. If she were to bring witnesses, her right would be 
established, but if she is unable to do so the surety or the woman will be 
held liable. Today, the gadis act upon this. The gādī awards maintenance 
against the missing person due to the need of the people, and this is a 
matter that is subject to ijtihād. On this issue there are other opinions too 
that have been withdrawn, therefore, these are not mentioned. 


76.2 DIvORCEES, WIDOWS AND OTHER CASES 


If a man divorces his wife, then she has maintenance and residence 
during her waiting period whether the divorce is revocable or irrevo- 
cable, Al-Shāfi'ī (God bless him) said that there is no maintenance for 
the woman separated irrevocably, unless she is pregnant, As for the one 
whose divorce is revocable, her nikal still continues, especially in our 
view, for it is lawful for him to have sexual intercourse with her. As for one 
whose divorce is irrevocable, the reasoning underlying his view is based 
upon what is reported from Fatimah bint Qays, who said, “My husband 
divorced me thrice, and the Messenger of Allah (God bless him and grant 
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him peace) did not award me residence or maintenance”? F 
has no rights of ownership with respect to her, and maintenan urther, 
upon ownership. It is for this reason that maintenance js not kd ba 
for the woman whose husband has died due to the lack of k ata 
This is distinguished from the case where she is pregnant, be nership 
we have identified through the text, which in the words of ace tha 
is, “And if they are pregnant, then spend (your substance) on a Pale 
they deliver their burden.”" Our argument is that maintenance js N i ak 
confinement to the house, as we have mentioned, and sabien a 
sists with respect to the main purpose of nikah, which is roat a 
the waiting period is obligatory for the preservation of progeny, it | $: A 
the obligation of maintenance due to which she has residence Kia A 
basis of consensus (ijmā'). It is as if she has become pregnant TR 
dition of Fatimah bint Qays was rejected by ‘Umar (God be pleased sh 
him). Thus, he said: “We will not cast aside the Book of our Lord Binet 
Sunnah of our Prophet for the statement of a woman about whom % 
do not know whether she is telling the truth or is lying, has retained it a 
memory or forgotten. I heard the Messenger of Allah (God bless him and 
grant him peace) saying, ‘For the woman divorced thrice is maintenance 
and residence as long as she is in her waiting period” ”* Her tradition was 
also rejected by Zayd ibn Thabit, Usāmah ibn Zayd, Jabir and ‘A’ishah 
(God be pleased with them all), 
__ There is no maintenance for the woman whose husband has died, 
The reason is that her confinement is not due to the right of the husband 
rather it is due to the right of the law (shar'), and her staying confined is 
worship on her part, Do you not see that identification of the vacation of 
the womb is not taken into account in this so that taking note of men- 
ee 1s not stipulated in her case. Accordingly, maintenance is not 
ae reel. kris A thant maintenance becomes due in phases, 
reālās eddie tau ip after death, thus, it cannot be imposed on the 
he a cūka is that occurs due to an offensive act of 
thant tia hata y Or Kissing the son of the husband (stepson); 
intenance for her. The reason is that she has confined 
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herself without lawful right, and it is as if she has become rebellious. 
This is distinguished from the case of dower after consummation of mar- 
riage, because submission is found through intercourse m lieu of un te 
it is also distinguished from the case where separation has occurred on 
account of her, but without an offence, like the option of emancipation 
or the option of puberty as well as separation due to lack of proportional 
status. The reason is that in such a case she has confined herself due toa 
right, and such a case does not extinguish maintenance, like the situation 
where she keeps herself confined for obtaining her dower. 

If he divorces her thrice and then, God forbid, she becomes an apos- 
tate, her maintenance is extinguished, but if she lets the son of her 
husband have physical access to her, she is entitled to maintenance. The 
meaning here is that she lets him have access to her after divorce, because 
separation occurs due to the three repudiations. Apostasy and and phys- 
‘cal involvement have no operation in this case, except that the apostate 
female is kept in confinement till she repents. There is no maintenance 
for one confined, and one who has physical contact is not kept in con- 
finement. It is for these reasons that the distinction is found. 


76.3 MAINTENANCE OF MINOR CHILDREN 


The maintenance of minor children is the liability of the father and no 
one else participates in this with him, just like no one else participates 
with him in the maintenance of the wife. This is due to the words of the 
Exalted, “But he (the father of the child) shall bear the cost of their food 
and clothing on equitable terms.” The mawlūd lahū is the father. 

If the child is breast-fed, then the mother is not obliged to breast-feed 
him, due to what we elaborated that adequate subsistence is the liability 
of the father. The wages of breast-feeding are like maintenance. Further, 
the reason is that she is probably not able to do so due to an inability 
found in her, therefore, compelling her to do so has no meaning. It is 
said in the interpretation of the words of the Exalted, “No mother shall 
be treated unfairly on account of her child," that she is obliged to do so 
despite her reluctance. This is what we have mentioned as an elaboration 
of the rule, which means that if someone is found who will breast-feed 
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the child. If, however, no one is found to feed the child th 
be compelled to feed the child for the survival of the child i tēlā IS t 
and its loss 


He said: The father is to hire the woman who wi 
the mother is. As for the hiring by the Tu a = the chil 
his duty. His statement “where the mother is” means ; f cause 
bringing up the child is her responsibility. ate ka 
If he hires her to feed his child when she is his wif 
undergoing the waiting period on account of him, then is One who jg 
The reason is that feeding is her moral obligation Allāh tē IS NOL Valid 
said, “The mothers shall give suck to their offsprin ys =f Exalted, has 
an excuse due to the possibility of her inability. If a u Pis she offers 
wages, her ability to do so becomes apparent when Šī ertakes it for 
upon her. Thus, taking wages for such an act is not a P1 obligatory 
of a woman undergoing the waiting period after a revocable di = ve 
is the position according to a unanimous narration (Šim gu orce, this 
because the marriage subsists. Likewise there is one narration Keane 
ne oe separated irrevocably, In another narration it is said that hin 
ēka valid, because the marriage stands dissolved. The reasoning of a 
R we ver k that the marriage subsists for purposes of some ahkām,” 
It he hires er when she is still married to him or is in the walle 
ae remy feeding a child of his from another woman, it is valid, sti: 
Ke part of her duties. If her waiting period is over and then he hires 
di » that is, for the feeding of his child it is valid, because the marriage is 
ssolved in all respects and she is now like a stranger. 
PE theta kak “I will not hire her (the mother)” and brings 
EFTE. ej] ut then the mother agrees on similar wages or without 
sta ar enna īs rs a greater right to feed the child. The reason is thal 
iaket kā Šās the child and the welfare of the child requires that 
fhe’ father isnot : ja nursing). If, however, she demands higher wages, 
father. It is this “Aa £ compelled to hire her, in order to avoid loss to the 
mother shall het at si been indicated by the words of the Exalted, “No 
account of his Enis unfair ly on account of her child, nor the father on 
hero child,” that is, by making it binding upon him to accep! 
n wages higher than those of a stranger. 
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The maintenance of a minor is obligatory upon the father even if 
he differs from him with respect to religion just like the maintenance of 
the wife is obligatory upon the husband even if she professes a different 
faith. As for the child, it is due to the unqualified meaning of what we 
have recited. Further, he is a part of him and is like himself in meaning. 
As for the wife, the basis is that the cause is the valid contract of marriage 
and because maintenance isin lieu of confinement, which has been estab- 
lished through the valid contract. The contract between a Muslim man 
and an unbelieving woman is valid giving rise to confinement, therefore, 


maintenance becomes obligatory. 

In all the cases that we have mentioned, 
upon the father where the minor does not h 
however, he does have wealth then the rule is t 
human being is from his own wealth whether he is a minor or a major. 


maintenance is obligatory 
ave wealth of his own. If, 
hat the maintenance of a 


76.4 MAINTENANCE FOR PARENTS AND GRANDPARENTS 


A man is under an obligation to spend on his parents, his grandfathers 
and grandmothers, if they are poor, even if they profess a different faith. 
As for the parents, it is based upon the words of the Exalted, “Bear them 
company in this life with justice (and consideration).”” The verse was 
revealed in the case of unbelieving parents, It is not part of justice and 
fairness to live enjoying the blessings of Allah and to leave them to die of 
hunger. Likewise for the grandfathers and grandmothers for they too are 
like fathers and mothers. It is for this reason that the grandfather stands in 
the place of the father at the latter's death. Further, they were the cause of 
his life and that gives rise to their survival with the same status as parents. 
Poverty is stipulated, however, as the possession of wealth lends greater 
priority to the obligation of maintenance from their own wealth as com- 
pared to its obligation from the wealth of another. Maintenance is not 
prevented due to a difference in religion on the basis of what we have 
recited. 

Maintenance does not become obligatory with a difference in reli- 
gion, except for the wife, parents, grandfathers, grandmothers, children 
and grandchildren. As for the mother it is due to what we have recited 
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and that it is obligatory due to a valid contract that le 
ment as a duty that has a purpose. All this is not rel 
religion. As for the others, because being a part is e 
part of a man is like the man himself, just as it does no 
on himself due to his unbelief, it does not prevent the 
part. The exception is that if they are the enemy, 
obligatory on a Muslim even when they have come over ance is no} 
(aman). The reason is that we have been prohibited t ēd sale-custo) 
who fight with us due to our din. one rand ta those 
The Christian is under no obligation to 
Muslim brother, likewise a Muslim is 
maintenance for his Christian brother. The reason is that mai 
is linked to inheritance by the text as distinguished from aan 
through ownership for it is annulled due to kinship and ie ieee 
hibited degree of marriage on the basis of a tradition.* Farthe, ri ta 
gives rise to a bond that is further strengthened with the similar "ai 
gion, The continued ownership (of relatives) is stronger in Sargs a a 
bonds of the womb than the non-payment of maintenance Rey 
we have adopted for what is stronger the true underlying sētās iris 
and in the case of the lesser case the “llah that strengthens, It is fi thi 
reason that the distinction is made. | ij 
Kalena aon with the child in the provision of mainte- 
bike ahs prng | E reason is that they have priority in the wealth 
HET Se asis < a text, while they do not have such priorityin 
Bārdas tea gt an also because the child is the closest person to 
obligation M rst from whom their maintenance is claimed. The 
ails equally upon the males and females according to the most 


authentic narration (zah; oe 
n (zāhir al-riwā oy EET x 
includes both. ' yah), which is correct as the meaning 


Maintenance is due for each rel 


ads to her conf 
ated to a com Ne. 
Stablished riga 
t Prevent sp endin, 
Mainten 


z ance of |: 
their mainten of his 


provide maintenance for his 
under no obligation to Provide 


marriage if such relative i aļi ue within the prohibited degree of 
Is a major male who j 1s a poor minor, or is a poor major woman oF 
reason is that maintai ts poor and has a chronic illness or is blind. The 
of close relatives ca eR ee bond of the womb is obligatory in the case 
is that they be j h = distant relatives, and the distinguishing factor 

? dein the prohibited degree of marriage. Allah, the Exalted, 
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has said, “An heir shall be chargeable in the same way.” In the recitation 
of ‘Abd Allah ibn Mas'ūd (God be pleased with him), ‘An heir within 
the prohibited degree of marriage shall be chargeable in the same way. 
Thereafter, it is necessary that attributes like need, minority, and being a 
female be found. Chronic illness and blindness are signs of need due to 
the existence of the inability. One who is able to earn is well off due to 
his earning as distinguished from the parents as the labour of earning 1S 
linked with them. The child is commanded to eliminate injury to them, 
therefore, maintenance is made obligatory despite their ability to earn. 


The share of maintenance is in proportion to the share of inheritance 
and the person will be compelled to pay it. The reason is that mentioning 
the heir in the text is an indication for considering the (share in) inher- 
‘tance. Further, liability is in proportion to revenue, while compelling ts 
for the satisfaction of the right of one to whom it is due. 


The maintenance of a major daughter and a son, who is chronically 
ill, is upon the parents in thirds: on the father is two-thirds and on the 
mother one-third. The reason is that inheritance is due to them in this 
proportion. This feeble servant says: This is what is related through the 
narration of al-Khassaf and al-Hasan (God bless them). In the Zahir al- 
Riwayah the entire liability is that of the father due to the words of the 
Exalted, “But he (the father of the child) shall bear the cost of their food 
and clothing on equitable terms”'* Here the chronically ill is like a minor 
child. The distinction on the basis of the first narration is that the author- 
ity of wilayah and the burden of support are gathered in the father so 
much so that he is liable for his sadagat al-fitr (amount due on id al-fitr), 
therefore, maintenance is also made specific to him. The major child is 
not like them due to the lack of wilayah in his case, therefore, the mother 
participates in this with him. For persons other than the father, the ratio 
of inheritance is taken into account, so that the maintenance of the minor 
is upon the mother and the grandfather in thirds, while the maintenance 
of the brother in financial straits is upon various sisters who are well off in 
fifths in accordance with inheritance, except that what is considered is the 
eligibility for inheritance on the whole and not its actual disbursement. 
Thus, if the person in financial straits has a maternal uncle and the son of 
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a paternal uncle, his maintenance is upon the maternal unc} 
inheritance goes to the son of the paternal uncle, 


Their maintenance (close relatives) is not due when there PER 
ence of faith, due to the annulment of the legal capacity for inhe differ. 
as that must be taken into account, critance 


Maintenance is not obligatory on the poor man, because it i 
obligatory for strengthening the bonds of the womb and he is entith re 
himself so how can the obligation be demanded from him? This: ni Ke 
guished from the maintenance of the wife and his minor child di EA 
made it binding upon himself by going ahead with the contract ba, 
interests are not secured without it, and in such a case difficult Nees 
cial straits do not operate. Thereafter, financial ease is determined on 72 
basis of the nisab, according to what is narrated from Abū Yasuf (G 4 
bless him). According to Muhammad (God bless him) itis determina’ 
what is in excess Of maintenance for himself and his family for a nant 
or by what is surplus over this through his permanent and daily earning 
The reason is that what is taken into account in the case of the rights of 
individuals is the ability and not the nisāb, as that is for financial ease. The 
fatwa today is on the first view where the nisab is the nisāb that prevents 
sadagah (payment of zakāt). 

If the missing son has wealth, the maintenance for the parents is to 
be awarded from it, and we have already elaborated the reasoning under- 
lying this. 


Č, while his 


If his father sells his goods to recover his maintenance, it is permit- 
ted, according to Abū Hanīfah (God bless him), and this is based upon 
istihsān. If he sells his immovable property, it is not permitted. In the 
opinion of the two jurists, it is not permitted to sell such property, and 
this is based upon qiyas, The reason is that he has no authority (wilāyah) 
over him as it was terminated on the son’s attaining puberty, therefore, he 
does not possess such authority even during his presence. Consequently, 
he does not possess the authority to sell for any kind of debt except that 
of maintenance. Likewise, the mother does not possess such authority. 
According to Abu Hanifah (God bless him), the father has the author- 
ity to preserve his son’s wealth when he is missing. Do you not see that 
the wasī has such authority, therefore, the father has greater priority for 
such authority due to the bond of affection. The sale of movable property 
falls within the authority of preservation, but immovable property is not 
like this as it stands protected on its own, This is distinguished from the 
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case of relatives other than the father, for they have no authority at all 
to undertake transactions for him during his minority nor do they have 
authority of preservation after his majority. If the sale by the father is 
permitted and the price is of a species that is suitable for his right, which 
is his maintenance, he has a right to recover it from the price. It 15 Just 
like selling the movable and immovable property for the minor, which Is 
permitted due to complete wilayah, and then recovering his maintenance 
from it as it is a species compatible with his right. 


If the parents hold wealth belonging to the missing son and they 
spend on themselves from it, they are not to be held liable for com- 
pensation, because they have satisfied their claim as their maintenance 
becomes obligatory prior to adjudication, as has preceded. They have 
taken a species compatible with their right. 


If a stranger holds his wealth and he pays their maintenance with- 
out the permission of the gādī, he is held liable. The reason is that he 
has undertaken a transaction in the wealth of another without author- 
ity, because he is a deputy merely for safe-custody of the wealth. This is 
distinguished from the case where the gādī orders him to do so, as his 
directive is binding due to his general authority. When he is held liable, 
he cannot have recourse to the person who took possession of the wealth, 
as he came to own it through damān and it is as if he made a donation. 


Where the gadi makes an award of maintenance for the child, par- 
ents, and the next of kin, and a certain period passes over such award, 
it lapses. The reason is that the maintenance of these persons becomes 
obligatory to meet a need and is not due when financial ease exists, and 
such ease is found with the passage of time, This is distinguished from 
the maintenance of the wife, when the gādī makes an award, because that 
is obligatory even with financial ease, and is not extinguished with the 
attainment of financial ease in the past days. 


The exception is where the gādī has allowed (the relatives) to raise a 
loan in the person’s name, The reason is that the gādī has general author- 
ity and his order becomes the order of the missing person, thus, the debt 
becomes his liability that does not lapse with the passage of time. Allah, 
the Exalted, knows what is correct. 
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76.5 MAINTENANCE FOR SLAVES 


The master is under an obligation to spend for the maintenance g fhi 
slave woman and male slave, due to the words of the Prophet (God 
him and grant him peace) about slaves, “They are your brothers ti 
Allāh, the Exalted, has made to fall under your authority. Feed em 
of what you eat and clothe them out of what you wear, and do ane kt 
ment the servants of Allah.” at 

If he refuses to do so and they have a means of earning, they should 
earn and spend on themselves, because in this is the securing of the inter- 
ests of both sides, as it will keep the owned slave alive and remain within 
the ownership of the master. 

If they do not have a means of earning like a slave who is chronically 
ill or a slave girl whose services are usually not let out on hire then the 
master will be compelled to sell them. The reason is that they are eligi- 
ble for maintenance, and in their sale is the satisfaction of their right as 
well as the survival of the right of the master by substitution (the price), 
This is distinguished from the maintenance of the wife as that becomes a 
debt that can be delayed. The maintenance of the slaves does not become 
a debt, and is annulled. It is also distinguished from the remaining ani- 
mal species, because they are not eligible for maintenance, therefore, the 
owner cannot be compelled to spend on them, except that he has been 
ordered to do so with respect to what is between him and Allah, the 


Exalted. The reason is that the Prophet (God bless him and grant him 
and this occurs by not 


peace) has prohibited the tormenting of animals, 
spending on them. He also forbade the wasting of wealth, and by not 
arrated from Abū Yusuf 


spending leads to the wasting of animals. It isn 
(God bless him) that the owner is to be compelled, however, the correc 


view is the one we have stated. Allah knows best. 
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Chapter 77 


The Legal Status of Emancipation 


Emancipation is a transaction that is recommended. The Prophet (God 
bless him and grant him peace) said, “If any Muslim emancipates a 
believer, Allah will protect from the Fire each limb of his for each limb of 
the person set free.”' It is for this reason that they deemed recommended 
that a man emancipate a male slave, and a woman set free a female slave 
so that the comparison of limb for limb may be realised. 


The Author (God be pleased with him) said: Emancipation is valid on 
the part of a freeman, who is major and sane, with respect to his own- 
ership. Freedom is stipulated, because emancipation is not valid except 
where ownership is found, and owned slaves cannot own. Majority is 
stipulated, because a minor does not possess legal capacity for the trans- 
action as it amounts to a manifest loss, and for this reason the wali does 
not have such authority over him. Sanity is stipulated as the insane per- 
son does not have legal capacity. Accordingly, if a person who has attained 
puberty were to say, “I emancipated him when I was a minor,’ his state- 
ment will be followed. Likewise if a person who emancipated were to say, 
“I emancipated him when I was insane,” where his insanity was manifest, 
and factors existed that negated the likelihood of emancipation. Similarly, 
if a minor were to say, “Every slave that I own will be free when 1 attain 
puberty,” it is not valid, because he does not have the capacity to issue 
a binding statement. It is essential that the slave be in the ownership of 
the emancipating person, thus, if he were to emancipate another persons 
slave such emancipation will not be executed, due to the words of the 
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Prophet (God bless him and grant him peace), "There is no aa 
tion where one does not own a human being”? ncipa. 
Ifa person says to his male slave or to his female slave, "You are frea» 

: ai i 
or "You are emancipated,” or "You are liberated” or “You are ral 
or “I have set you free,” or “I have emancipated you,” then he has ie 
cipated the slave whether or not he had intended emancipation Th : 
reason is that these words are explicit in the meaning of emancipation e 
they are employed in the law and in practice for the purpose. Accordingly 
the need for intention is eliminated. These forms even when they sh 
meant as reports are employed for the creation of rights in legal transac- 
tions on the basis of need, as is the case in divorce, sale and other Matters. 

If he says that he meant thereby a false report or meant that he js 
released from work, he is to be deemed truthful morally (not legally), as 
such meaning is probable but he is not deemed truthful legally, becayse 
the intention opposes the apparent meaning. 

If he were to say to him, “O Freeman,” or “O Emancipated One.” the 
slave is emancipated. The reason is that it amounts to calling someone 
by a name that is explicit as it amounts to summoning the person called 
with the specific description mentioned. This is the actual application, 
It requires the realisation of the attribute in him and is established from 
his side. By proving it he requires its verification, and we shall repeat this 
in what follows, God, the Exalted, willing. The exception is where he has 
named him Freeman and then calls him by that name, because the pur- 
pose is naming with his proper name, which 1s the title he has given him. 
If he calls him in Persian saying, “O Azad,” where he has given him the 
name Hurr, the jurists maintain that he stands emancipated. Likewise, the 
opposite, because it does not amount to calling him by his proper name, 
thus, it will be considered to mean a report about an attribute (freedom). 

Likewise if he says, “Your head is free,” “Your face is free,’ “Your neck 
is free,” or “Your body is free,” or he says to his female slave, “Your vagina 
is free.” The reason is that these words are employed to express the mean- 
ing of the entire body, and the discussion has preceded in the Book of 
Divorce. 

If he associates emancipation with an undivided part (percentage), 
it applies to that part (and thereafter extends to the whole), and the dis- 
agreement about this will be coming up God, the Exalted, willing. If 


*It has been recorded by Abū Dāwūd and al-Tirmidhī. Al-Zayla’i, vol. 3, 278: 


Boox IX: EMANCIPATION Al-Hidayah 107 
pook LS: Eee a a O OO 


however, he associates it with a specific limb, which does not imply the 
entire body, like the hand or foot, emancipation does not take place in our 
view, with which al-Shafi' disagrees, and the discussion has preceded in 
the Book of Divorce where we elaborated it. 

if he were to say, “I do not own you,” intending emancipation 
thereby, the slave is emancipated, but if he did not intend it he is not 
emancipated. The reason is that it is probable that he intended, “I do not 
own you for | have sold you,” or he intended, “I do not own you for 1 
have emancipated you.’ One of these cannot be identified except through 
intention, 

He (God be pleased with him) said: The same applies to kinyat with 
respect to emancipation. The examples are like his saying, “You have 
moved out of my ownership,” “I have no hold over you,” "1 have no claim 
of slavery over you,” and “I have moved out of your way,” for this implies 
the negation of a hold over him. Moving out of ownership or moving out 
of the way are probable in the same way for sale and kitabah as they are 
for emancipation, therefore, intention is necessary. Likewise his saying to 
his female slave, “I have let you go,” because it is the same as saying, "1 
have moved out of your way,” and this is narrated from Abū Yusuf (God 
bless him) as distinguished from the words, "1 have divorced you,” which 
we will explain in what follows God, the Exalted, willing. 

If he were to say, “I have no authority over you,’ intending emanci- 
pation thereby, the slave is not emancipated. The reason is that the word 
sultan (authority) is an expression for control, and the ruler has been 
called sultan due to his control over the kingdom. Ownership remains 
even with loss of control as in the case of the mukatab slave. This is dis- 
tinguished from the words “I have no hold over you,” because its negation 
in absolute terms is through the negation of ownership. The reason is that 
the master has a hold over the mukatab, therefore, it implies emancipa- 
tton. 

If the master says, "This is my son,” and persists in this, the slave is 
emancipated, The meaning of this issue is that if one like him (of his age) 
gives birth to one like him (of his age), but if he does not, then the issue 
is discussed (by al-Oudūrī) after this. Thereafter, if the slave does not 
have a known ancestry, his paternity will be attributed to him, because 
the authority of claiming on the basis of ownership is established and the 
slave is in need of paternity, therefore, his paternity is attributed to him. 
Accordingly, his emancipation is established for he is linking paternity 
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to the time of conception. If the slave has a well known 
paternity is not established due to the impossibility of this bein 

but he is emancipated by acting on the statement in its figurative āķi true, 
due to the difficulty of acting upon the actual meaning. The selēnu, 
figurative use will be mentioned by us God, the Exalted, Willing aor 


Parentage his 


If he says, “He is my client (mawla),” or "O my client” th 
emancipated, As for the first, the term mawld even though jt 
the meanings of “helper,” “paternal uncle's son,” “authorities in 
“superior and subordinate in emancipation” yet the subordinate is iden- 
tifed here and becomes like a proper name for him. The reason is that 
the master is usually not given help by his owned slaves, and the pater- 
nity of the slave is well known, therefore, the first meaning is eliminated 
The second and the third are a type of figurative use when the statement 
requires actual application. Attributing the meaning to the slave negates 
his being the emancipator, therefore, the meaning of the subordinate 
mawlā is identified and linked to an explicit meaning. Likewise if he says 
to his female slave, “She is my client,” on the basis of what we have said. 
If he says that 1 intended thereby mawlā with respect to religion or that 
he made a false statement, his statement will be deemed truthful for what 
is between him and Allah the Exalted. He will not be deemed truthful for 
purposes of adjudication as it opposes the apparent meaning. As for the 
second, when the subordinate was identified as the intended meaning it 
became attached to the explicit meaning, and calling by an explicit word 
leads to emancipation, as if he had said, “O Freeman” or “O Liberated 
Man” Likewise, calling with this word. Zufar (God bless him) said that 
he is not set free through the second meaning as he intended respect like 
saying “O my master” or “O my owner.” We would say that the statement 
is used in its actual meaning and it has become possible to act upon it in 
distinction from what he has said, because there is nothing in it that 1s 
specific to emancipation and is, therefore, mere respect. 


If he were to say, "O my son” or “O my brother,” the slave is not 
emancipated. The reason is that a call is to alert the one called, except 
that when it is through an attribute that is possible for the one calling t0 
affirm on his part, it will be for the affirmation of that attribute in the 
one called, so that he can be made to come with that specific attribute, 
as was the case with the statement, “O Aurr,’ as we elaborated. When 
the call is made through an attribute that is not possible for the cal er 
to affirm from his side, it is merely a name without the affirmation 0 
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that attribute in that person due to the obstacle in the way. Sonship is 
not established by calling him so, for if he was created with the sperm of 
another he cannot be his son through such a call, therefore, it is merely 
for identification through a name. It is narrated from Abu Hanifah ( God 
bless him) through an isolated report that the addressee is set free with 
these statements, but the reliance ts on the authentic narration. 


If he says, “O son,” the slave is not emancipated, because the truth 
is as he has stated that the slave is the son of his father. Likewise, if he 
says, "O small son” or "O small daughter? The reason is that this is 
the diminutive form of son and daughter without attributing them to 
himself, and the matter is as he has stated. 


If he says about a male slave, who cannot be born of him, “This is 
my son,” he is emancipated according to Aba Hanifah (God bless him). 
The two jurists said that he is not emancipated and that is the opinion 
of al-Shāfi'ī (God bless him) as well. These jurists argue that this state- 
ment is meaningless in its true application, therefore, it is to be rejected 
and deemed redundant. It is like his saying, “I set you free prior to my 
being created, or your being created.” According to Abū Hanifah (God 
bless him), though this statement in its actual application cannot be given 
meaning, it can be given meaning in its figurative sense, because it is a 
report about his freedom from the time he came to own him. The rea- 
son is that sonship in the case of slaves is a cause for their freedom either 
by way of consensus or due to the bond of kinship. Using the cause and 
thereby intending the effect in the figurative sense is permitted in usage. 
Further, freedom coexists with (is dependent upon) sonship in the case of 
slaves. Expressing a similarity through a dependent attribute is one way 
of intending the figurative meaning, as has been known, therefore, it is 
to be construed in such meaning in order to avoid redundancy. This is 
different from the case that the jurists have presented as there is no possi- 
bility of the figurative meaning in that, therefore, rejection is determined. 
This is distinguished from the case where he says, “I cut you hands,” but 
the man takes out both hands and displays them as being sound, then this 
cannot be construed in the figurative sense with respect to an acknowl- 
edgement for paying compensation and undertaking it as an obligation, 
even though cutting of the hands is the cause for the obligation of pay- 
ing Wealth, as cutting by mistake is the cause for the obligation of specific 
damages called arsh. This opposes the meaning of wealth in the ungual- 
ified sense in its description insofar as it is imposed upon the ‘agilah to 
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be paid within a period of two years. Establishing all this is Not nec: 
without actual cutting of the hands. Cutting is not the cause ene 
be established. As for freedom, it does not differ in essence and in :, 41 


dini 
rule, therefore, it is possible to deem it the figurative meaning ts legaj 


If he were to say, “This is my father,” or “This is my mother” 
a person of this age cannot be born to them, then it is the Opposi sī 
what we have elaborated. If he were to say about a minor boy, “This ti M 
grandfather,” it is said that it is governed by the same disagreement KE 
it is also said that he is not emancipated by consensus, because this stat 
ment does not affect ownership except through a link, which is the fathe, i 
and this is not established in his statement. Accordingly, it is not Sosik 
to deem a figurative meaning with respect to emancipation. This is distin- 
guished from paternity and sonship, because they have a direct bearin 
on ownership without an intervening cause. If he were to say, “This js 
my brother,” the slave is not to be emancipated according to the Zahir 
al-Riwāyah. According to Abū Hanifah (God bless him), he stands eman- 
cipated. The reasoning of both narrations we have already explained, |f 
he were to say to his male slave, “This is my daughter,” it is said that it 
is governed by the same disagreement, while it is also said that it is gov- 
erned by consensus as the person pointed to is not of the same gender as 
the one named, therefore, the hukm is related to the one named, and she 


is non-existent, therefore, is not taken into account. We have established 
all this in the Book of Nikah. 


If he says to his slave girl, “You are divorced” or “You are irrevaca- 
bly separated,” or “Put on a veil,” and he intends emancipation thereby, 
she is not emancipated. Al-Shāfi'ī (God bless him) said that if he intends 
that then she stands emancipated. Likewise on the same disagreement 
are interpreted all the explicit words as well as figurative meanings (in 
marriage as well as emancipation), according to what their Masha’ikh 
(jurists) (God bless them) have said. Al-Shāfi'ī (God bless him) argues 
that he intended what his words probably imply, because in both types 
of ownership (marriage and slave) there is some compatibility, because 
both types are ownership of something that can be taken into possession. 
As for milk yamin, it is obvious and likewise ow nership arising from mar- 
riage with respect to the hukm of an ‘ayn. Consequently, perpetuity isa 
condition for it and limitation by time annuls it. Both statements operate 
to extinguish what is his right, which is ownership. It is for this reason 
that making it contingent through a condition is valid, As for the ahkam, 
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have been established due to a prior cause and that is his being a sub- 
ne th legal capacity. It is for this reason that the words emancipation 
zt ka Hae may be used figuratively for divorce. Likewise its opposite. 
psn SP view, he has intended something that his statement does not 
4 probable meaning. The reason is that emancipation is a term 
that established greater strength, while divorce removes a restriction. The 

on is that a slave is associated with inanimate things and with eman- 
En tion he is revived with ability. The married woman is not like this for 
nE reai possesses ability, but the restriction of marriage is an obstacle. 
This obstacle is removed through divorce and the power reappears. There 
iş no ambiguity that the first has greater strength, and that the ownership 
of the right hand is superior to the ownership through marriages there: 
fore, its extinction has greater strength too. A word is suitably used in its 
figurative sense for what is lesser in reality, and not for what is superior 
to it, Consequently, it will be prevented in what is disputed and will be 
permitted in what is its opposite. | 

If he says to his slave, “You are like a freeman,’ the slave is not eman- 
cipated. The reason is that the term “like” (mithl) is used for participation 
in some of the attributes in practice, therefore, a doubt is created with 
respect to freedom. 

If he were to say, “You are nothing but a freeman,’ the slave stands 
emancipated, because an exception for a negative meaning establishes the 
positive meaning with emphasis, as is the case with the kalimat shahadah 
(There is no God, but God). 

If he says, “Your head is the head of a freeman,” he is not eman- 
cipated, because it is a comparison by eliminating the letter used for 
comparison.’ If he says, “Your head is a free head,” the slave is eman- 
cipated. The reason is that this establishes freedom in his being, because 
the head is an expression for the entire body. 


imply as 


77.1 SLAVE RELATIVES 


Ifa person comes to own a relative in the prohibited degree of marriage, 
the slave is emancipated on his account. This is a report’ related from 
the Prophet (God bless him and grant him peace), “Whoever comes to 


ae ee 
"That is, the character kaf, to say ka-ra's. 
"It is related by al-Nasā'ī in his Surian. Al-Zayla’i, vol. 3, 278. 
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owna relative in the prohibited degree that relative is emanci ; 
tradition in its generality includes each relative PENG S > This 
for marriage whether it is by birth or otherwise. Al-Shage Prohibited 
him) opposes us in those who are not related by birth. He Ets (God bless 
proof of emancipation without the consent of the owner tat that the 
giyās or it does not require it. Brotherhood and what resembles int é 
than kinship by birth (that is, between parents and children) He 1s lesser 
prevents linking with them or reasoning leading to it. It js for tee 4 
that mukātabah within a mukatabah is not allowed for o gti 


z ; ; ther tha 
related by kinship of birth,* when it i n those 
ret y p rth,’ when it is not disallowed for those related by 


We rely on what we have related and also on the argument that h 
come to own a relative whose relationship is effective in prohibitin me 
riage, therefore, such relative is emancipated on his account. In ies 
is effective in reality and kinship by birth is to be rejected (for tb m 
pose), because it is this for which the strengthening of the bond has Āā 
made obligatory and its severing is prohibited so much so that ria 
nance becomes obligatory and nikah prohibited. There is no difference 
if the owner is a Muslim or an unbeliever in the dar al-Islam due to the 
generality of the underlying cause ('illah), The mukatab when he buys his 
brother or other such relative, the relative does not become a mukatab as 
he does not have complete ownership that can enable him to emancipate 
him, and the obligation is linked with the ability to undertake the act, 
This is distinguished from kinship by birth, because emancipation (of 
the entire family) is one of the purposes of kitabah. Accordingly, the sale 
of such a relative is prohibited and the slave is set free in order to realise 
the purposes of the contract. It is narrated from Abū Hanifah (God bless 
him) that even the brother will be part of the mukatabah. This is the view 
of the two jurists as well. Accordingly, we are obliged to prevent sale. This 
is distinguished from the case where he comes to own the daughter of 
his paternal uncle when she is also his sister through radā" (foster-sister), 
because the prohibition is not established through kinship. A minor is 
deemed eligible for such emancipation and likewise an insane person 50 
that a close relative is emancipated on their account when they come to 


Sa eS eo 
i 5 ki related by the compilers of the four Sunan. Al-Zayla‘i, vol. 3, 279. 
S means that if a mukātab slave who is paying in instalments for his freedom 
comes to own his father, the father is also treated as part of the mukatabah. This does 
not apply if he comes to own his brother. 
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own him, because here the right of the individual is involved and this 
resembles maintenance. 

If a person emancipates a slave for the sake of Allah, or for Satan, 
or for an idol, the slave stands emancipated, due to the issuance of the 
essential element (rukn) of emancipation from one who has the legal 
city to do so with respect to the subject-matter. The words for near- 
ness, “for the sake of” with respect to the first case (where it is for Allah) 
is an excess and its absence with respect to the other two cases does not 
cause any disturbance. 

Emancipation by one coerced to do so or one in a state of intoxica- 
tion takes effect, due to the issuance of the essential element from one 
with legal capacity with respect to the subject-matter (slave) as is the case 
in divorce, and we have elaborated this earlier. 

If he makes emancipation contingent upon ownership or another 
condition, it is valid as in the case of divorce. As for ownership, there 
is a disagreement with al-Shafi'l (God bless him), and we elaborated this 
in the Book of Divorce. As for making it contingent with a condition, the 
reason is that it amounts to relinquishment (isqat), therefore, associating 
it with a condition is valid as distinguished from other types of owner- 
ship, as has been known within its own discussion. 

If the slave of an enemy moves over to our territory as a Muslim, he 
stands emancipated. This is based upon the words of the Prophet (God 
bless him and grant him peace) about the slaves of Taif when they crossed 
over to him as Muslims, "They are the emancipated slaves of Allāh.” 
Further, he has preserved himself in a state when he was a Muslim, and 
slavery cannot be imposed on a Muslim as a new imposition. 

If a person emancipates a pregnant woman, the foetus is emanci- 
pated with her, as it is linked to her. If he emancipates the foetus exclu- 
sively, it stands emancipated without the mother. The reason is that there 
is no intended legal basis for her emancipation due to the absence of asso- 
ciation with her nor with the foetus as a consequence for it amounts to 
inverting the object of emancipation. Thereafter the emancipation of the 
foetus is valid, but its sale and gift is not valid, but none of these is a 
condition for emancipation, therefore, they are distinguished. 

If a person emancipates a foetus in lieu of wealth, it is valid, but the 
wealth is not due, because there is no basis for obligating the payment of 


capa 
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“It is recorded by Abū Dāwūd in the chapter on jihad. Al-Zayla’i, vol. 3, 280. 
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wealth for the foetus, due to the lack of authority over it 
basis for making it binding for the mother with respect to 
existence is separate from her. Further, stipulating a coy 
emancipation on someone other than the one being ema 
valid, as has preceded in the discussion of khul‘, The exi 
nancy at the time of emancipation will be known when 
the child in a period that is less than six months from th 
cipation, as that is the minimum period of gestation. 

The child of a slave woman from her master is a free 
been created from his sperm, therefore, it is emancipate 
This is the basic rule and there is nothing conflicting w 
of a slave girl belongs to the master. 

The child of a slave woman from her husband belon 
due to its inclination towards the mother on the basis Tei 
to the mingling of his sperm with hers where mutual exclusion js realis d 
while the husband has consented to this, as distinguished from the si 
of the one deceived for in that case the father has not consented. 

The child of a freewoman is a freeman under all circumstances, 
because inclination towards her is greater, therefore, he follows her with 
respect to the attribute of freedom just as he follows her in ownership, 
slavery, tadbir (freedom after death), being the child of the slave mother, 
as well as kitabah. Allah, the Exalted, knows best. 


> DOT js 
4 bein 
nter-value p 
NCipāted iş not 
stence of Dren. 
kā bring ri 
€ time of eman. 


person, as it has 
ith it, as the child 


Chapter 78 


Partial Emancipation 


If the master emancipates part of his slave that part stands emanci- 
pated, and he works for the rest of the value for his master, according 
to Abū Hanifah (God bless him). The two jurists said that the slave is 
fully emancipated. The basis is that emancipation can be split into parts 
in his view and emancipation can thus be confined to the part that 1s 
emancipated. According to the two jurists emancipation cannot be split 
into parts, and this is also the view of al-Shafi‘i (God bless him). Accord- 
ingly, associating emancipation with part of the slave is like associating it 
with the whole, therefore, the slave is emancipated as a whole. The two 
jurists argue that emancipation is the establishing of freedom, which is a 
legal power, and it is established by negating its opposite, which is slav- 
ery and that is a legal deficiency. In their view, all this cannot be split 
into parts and is like divorce, pardon in the case of gisās, and declaring 
a slave woman to be an umm al-walad. According to Abū Hanifah (God 
bless him) emancipation is the establishing of the attribute of freedom by 
eliminating ownership or it is the elimination of ownership itself, because 
ownership is his right, while slavery is the right of the law (shar') or it is 
a public right. The authority for transaction is whatever falls under the 
authority of the person undertaking the transaction and this is restricted 
to the extinction of his right and nothing more. The basic rule is that 
a transaction is restricted to the object to which it is associated, while 
extension beyond that takes place due to necessity and in the absence of 
divisibility. Ownership, however, is divisible as in the case of sale and gift. 
Accordingly, emancipation in this case will follow this rule. 

Earning becomes obligatory as the value of the remaining part of the 
ownership is in control of the slave. According to Abu Hanifah (God bless 
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him), the slave on whom earning becomes obligatory has 
mukatab slave, because attributing emancipation to a part ives r 
the affirmation of ownership in the whole (for purposes A i tise 
tion), but the continuance of ownership in part of the slave pies aniciba. 
Consequently, we have acted upon both evidences by granting is this, 
status of the mukātab, for he has the possession and not the Sy the 
and earning has become like the counter-value of kitābah. The cack 
the right to demand earning from him and he has the option to ik r has 
pate him (completely), because the mukatab is eligible for emanci or 
except that in this case if he is unable to pay he does not revert to Ris 
The reason is that it is an extinction of a right that is not in Aa ; 
anyone, therefore, it does not accept rescission, as distinguished fr woy x 
case where kitābah is intended ab initio, as that is a contract that acce : 
iqālah (negotiated settlement) as well as rescission. In divorce and ae 
from gisās there is no middle ground, therefore, we have affirmed it for 
the whole giving preference to the prohibited over the permitted, Istīlād 
is divisible in his view, thus, where the owner makes a mudabbarah and 
umm walad up to the extent of his share, it will be restricted to that share 
alone. In the case of a (jointly owned) slave girl, when he guarantees the 
share of his co-owner by rendering his ownership fasid through istilad, he 
comes to own her fully through the guarantee and istilad is completed, 
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Where the slave is owned by two co-owners and one of them eman- 
cipates his share, the slave is emancipated as a whole. If the emancipator 
is enjoying financial ease, the co-owner has the option to either eman- 
cipate the slave to the extent of his share or to hold his co-owner liable 
for the value of his share or even to hold the slave liable for earning and 
paying his share. Where he holds the co-owner liable, he has recourse to 
the slave, and the wala’ belongs to the emancipator. If he sets him free or 
asks him to earn his share, then the wala’ belongs to both. If the eman- 
cipator is in a difficult financial position, the co-owner has the option 
to emancipate the slave or to ask him to earn his share, and the wala’ 
is shared by them in both cases. This is the position according to Abi 
Hanifah (God bless him). The two jurists maintain that he has no choice 
in the case of financial ease except to hold the emancipator liable for his 
share and in the case of financial difficulty to ask the slave to earn his 
share. Further, the emancipator does not have recourse to the slave for 
the amount, and the wala’ belongs to the emancipator. 
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This issue’ is structured upon two principles. The first is the divis- 
ibility and non-divisibility of emancipation, as we have explained. The 
cond is that the financial ease of the emancipator does not prevent the 
imposition of earning on the slave according to Abū Hanīfah (God bless 
him), while it does prevent it according to the twa jurists. The two jurists 
argue, with respect to the second principle, on the basis of the words of 
the Prophet (God bless him and grant him peace) about a person eman- 
cipating his slave that if he is well off, he is to be held liable for the share 
of the partner, but if he is poor the slave is to earn his share.” Thus, he 
divided the liabilities, and division negates participation. According to 
Aba Hanifah (God bless him), he locked up the value of the partner 
within the slave, therefore, he has the right to hold him liable. It is just 
like the blowing wind casting the dress of a person into the dye prepared 
by another thereby colouring the dress; the owner of the dress is liable for 
paying the cost of the dye whether he is in financial difficulties or is well 
off, as we have said. Likewise here, except that the slave is poor, therefore, 
he is asked to earn. Thereafter, the financial ease that is stipulated is that 
of adequacy, that is, he should own wealth that is sufficient to pay for the 
share of the co-owner. It is not the financial ease of the wealthy, because 
with adequate ease a balance is maintained between the two sides by the 
realisation of what the emancipator intended with respect to nearness to 
Allah and the delivery of the share to the one who remained silent. 
‘Thereafter the legal reasoning for deriving the rule (takhrij) emerg- 
ing from the view of the two jurists is obvious, which is that the absence 
of recourse to the slave by the emancipator for the amount for which he 
has been made liable is due to the absence of imposing earning on the 
slave in the state of financial ease where the wala’ goes to the emanci- 
pator, as emancipation is entirely on his part due to its indivisibility. As 
for the takhrij on the basis of his (Abū Hanifah’s) opinion, the option of 
emancipation is due to the continuation of his ownership in the slave, as 
emancipation is divisible in his view. The imposition of liability on the 
emancipator is that of an offender for he has rendered vitiated the co- 
owner's share in the slave insofar as it prevents his sale, gift and so on, 
that is, transactions other than emancipation and its consequences along 
with requiring him to work, as we have elaborated. The emancipator has 


‘That is, recourse by the emancipator to the slave for the value of the remaining 
ownership and not having recourse to him on the provision of security. 
“It is recorded by all the six sound compilations. Al-Zayla'ī, vol. 3, 282. 
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recourse to the slave for the payment he guaranteed, because |, 

to stand in the place of the one remaining silent through the S "O meg 
of surety. The co-owner had the right to recover the amount b ‘Vision 
him earn; likewise the emancipator. The reason is that he came aking 
him indirectly by the payment of the amount due, It is now as ; Fh 0 OW 

him solely and he has emancipated a part of the slave, therefore K Ng 
the option to emancipate the remaining part or if he likes to ais ki has 
earn the value. The walā' belongs to the emancipator on the basis res a 
reasoning. The reason is that emancipation is entirely on his Part j i 
far as he came to own him entirely on the payment of the amount ra 
In the case of financial difficulty of the emancipator if he likes he z 
emancipate him (entirely) due to the continuation of his ownership a 
if he likes he asks him to work as we have elaborated. Wala’ belongs 

the emancipator in both cases, because emancipation is on his Dar, re 
person (slave) obliged to work does not have recourse to the emancipa. 
tor for what he has paid on the basis of a consensus among our jurists 
because he has worked for release from his bondage and he is not payin A 
a debt on account of the emancipator, for he does not owe anything ay 
to his financial hardship. This is different from the pledged slave if he is 
emancipated by the pledgor who is in difficult straits, because he is work- 
ing for the release of bondage or for a debt that is due from the pledyor, 
therefore, he has recourse to him. 


The opinion of al-Shāfi'ī (God bless him) in the case of financial 
difficulties is like the opinion of the two jurists. In the case of financial 
difficulties, he said the share of the co-owner stays within his ownership 
and he may sell it or gift it, The reason is that there is no basis for making 
the co-owner liable due to his financial hardship, nor is there a basis for 
making the slave earn its value for the slave is not an offender and he has 
not consented to this. Further, there is no basis for emancipating the slave 
completely due to the injury being caused to the silent co-owner, there- 
fore, what stands determined is what we determined. We said that earning 
is a means for it does not need an offence to be justified, rather earning is 
based on the arresting of value within the slave, Thus, the power arising 
from ownership and the negative deficiency cannot both be combined in 
one person. 


If each co-owner furnishes testimony against his co-owner about 
emancipation, the slave will work for both for their shares whether they 
are in financial ease or difficulty, according to Abū Hanifah (God bless 


pee 
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ewise, if one of them is enjoying financial ease, while the other 

him): Like neil hardship. The reason is that each one of them believes 

| pirkts has emancipated his share, therefore, he has become 

y with his belief, according to Abū Hanīfah 


-tib in conformit g t | 
im). Conseguently, it has become prohibited for him to 


(God pen ead he acknowledges this with respect to himself, there- 
ented from keeping him in bondage and he makes him 
n is that we are sure about the right to make him earn 
he is lying or is truthful for he is either his mukatab or his slave. 
dingly, they make him work and this does not differ with finan- 
ee e or difficulty, because his right in both situations is in one of 
ae ae s. The financial ease of the emancipator does not prevent the 
wa i of earning, in Abū Hanifah’s view. Making the co-owner 
a bis as become difficult due to the denial of the co-owner, thus, the 
ane option is implemented, which is the requirement of earning. Wala’ 
raaa to both of them for each one of them claims that the share of the 
co-owner has been emancipated against his right, due to emancipation 
on his part, thus, the wala’ belongs to him, and he says: “My share has 
n emancipated th rough earning, therefore, wala’ belongs to me. 
Aba Yasuf and Muhammad (God bless him) said that if both are 
enjoying financial ease there is no requirement of work for the slave. The 
-eason is that each one of them absolved him of earning through his claim 
of emancipation against his co-owner, because the financial ease of the 
emancipator prevents earning in the opinion of the two jurists. The claim 
is not established due to the denial of the other, however, being absolved 
of earning is established by his acknowledgement against himself. 

If they are in financial difficulties, he is to work for both, because 
each one of them claims that he is required to work for him whether he 
is lying or is truthful, as we have elaborated, for the emancipator is in 
financial straits, 

If one of them is enjoying financial ease while the other is facing 
financial constraints, he is to work for the one who is enjoying finan- 
cial ease, The reason is that he is not claiming compensation from his 
co-owner due to his financial difficulty; he merely demands earning from 
the slave, therefore, the slave is not absolved from earning. He is not to 
earn for the one who is in a difficult financial situation. The reason ts 
that he claims compensation from his co-owner due to his financial ease, 
therefore, he is absolving the slave from earning. Wala’ is suspended in 


earn. The reaso 


whether 
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all this, according to the two jurists, because each one Of them : 
ring it to his co-owner, while he claims to be absolved of amp LS transfe, 
remain suspended until they agree about emancipation by S thus, it iş t 
he Of th 
e 


If one of the co-owners says, “If so and so does not e 
tomorrow, then this slave is a freeman.” The other ir this ho F 
he enters this house, he is free.” The next day passes tā Says, «y 
known whether or not the person entered the house, Sank It is ng) 
slave stands emancipated, and he works for them for the oth “half of the 
is the rule according to Abu Hanīfah and Abū Yūsuf (God bl At This 
Muhammad (God bless him) said that he is to work for his Pis them). 
The reason is that by the extinction of the reguirement of KIT ii 
son against whom judgement has to be given becomes unknowr x 
award cannot be made against an unknown person. It is as jf h 
another, “You have a claim of one thousand dirhams against “sa pr: 
In such a case, no ruling can be issued against either one of them ed + 
uncertainty, Likewise here. The two jurists argue that we are certain x : 
the extinction of one-half of the earning. The reason is that one By 
here is certainly breaking his vow, and with certainty about the Roi 
tion of one-half. How then can a ruling be given about the obligation or 
the entire amount? Uncertainty is removed through spreading and distri 
bution (of the liability), as in the case where a person emancipates one vē 
his two slaves without identifying one specific slave or by identifying him 
but forgetting which one and dying before recalling or elaborating, The 
derivation of rules in this is based upon the issue whether or not financial 
ease prevents the requirement of earning, and this is in accordance with 
the disagreement that has preceded, 

If they take the oath (as in the previous issue) about two slaves, 
each one owned by them separately, none of them will be emancipated, 
The reason is that the person against whom the ruling with respect to 
emancipation is to be given is unknown. Likewise, the subject-matter of 
emancipation is unknown. Uncertainty, therefore, becomes intense and 
prevents judgement, In the case of a single slave, the person in whose 
favour the judgement is to be rendered and the subject-matter of the 
judgement is known, thus, the known part dominates the unknown part, 

If two persons buy the son of one of them, the share of the father 
stands emancipated. The reason is that he has come to own a part of his 
relative and such purchase amounts to emancipation, as has preceded. 
No compensation is imposed on him (for the share of the co-owner), 


per- 
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not the other was aware that he was his relative. The same 
ey come to inherit him, and the co-owner has the option to 
pate his share or to require the slave to earn the value. This 
: the rule according to Abū Hanīfah (God bless him). The two jurists said 
Ate the case of purchase the father pays one-half of the value if he is 
ws va financial ease. If he is in financial difficulties, the son works for 
Lies value for the co-owner of his father. The same disagreement gov- 
wi cases where they come to own him through a gift, charity or bequest. 
In accordance with this reasoning, if two persons buy him, when one 
of them has taken an oath that he will emancipate him if he comes to 

in him, the two jurists maintain that the father has 


own one-half share in th 
f his co-owner through emancipation, because buy- 


annulled the share o | on, 
elative amounts to emancipation. This becomes similar to the case 


ing at 
two strangers come to own the slave and one of them emancipates 


here 
his share. According to Abu Hanifah (God bless him), he has consented 


to the vitiation of his share, therefore, he cannot ask him for compensa- 
tion. It is as if he had expressly asked him to emancipate his share, and 
the evidence of this is that he participated with him in something that 
becomes the underlying cause of emancipation, which is purchase. The 
reason is that purchase of a close relative is his emancipation to the extent 
that he becomes free of the liability of expiation through it, in our view. 
According to the apparent meaning of the opinion of the two jurists, the 
payment of the value is compensation for wasting his share, and it differs 
in the case of financial ease and difficulty, while it is extinguished due to 
consent. The rule does not differ with knowledge or lack of it, which is 
an authentic narration (zāhir al-riwayah) from Abū Hanifah (God bless 
him). The reason is that the rule revolves around the cause; it is as if he 
says to another, “Eat this food,” when the food is owned by the one giving 
the order, but the one giving the order is not aware of this. 


whether OT 
applies if the) 
either emana 


If a stranger begins first and purchases one-half of the slave, after 
which the father comes and purchases the other half, and he is well off, 
then the stranger possesses the option; if he likes he can hold the father 
liable for compensation. The reason is that he did not consent to the viti- 
ation of his share. If he likes, he can make the son work for the value of 
his half, for his share stands arrested within the slave. This is the view 
according to Abū Hanifah (God bless him). The reason is that the finan- 
cial ease of the emancipator does not prevent the requirement of work, in 
his view. The two jurists said that he has no option, and he is to hold the 
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father liable for half the slave's value. The reason is that finane; 

the emancipator prevents the requirement of work in their Kā Ease of 


If a person buys one-half of his son, while he is enjoyin 
ease, there is no liability for him (of paying for the other half) finan cig 
to Aba Hanifah (God bless him). The two jurists said that he *COtding 
he is enjoying financial ease. This means that he buys taal, eet 
person who owns the entire slave. Thus, the seller will have ds prom d 
compensation in his view. We have already stated the under] = aim of 
reasoning. yng lega 
If a slave is owned by three persons, and one of the CO-OWNETS en: 
ing financial ease declares that he will be free after his death, th mont 
another co-owner, also enjoying financial ease, emancipates him ane 
which they agree upon liabilities, then the one remaining silent ha = 
right to make the mudabbir liable for one-third of the value of the shos 
slave, but he does not make the emancipator liable, while the iudal 
has the right to make the emancipator liable up to one-third of the val j 
of the mudabbar slave (that is, one-third of two-thirds of the whol n 
and he does not hold him liable for the one-third that he paid. This i 
the position according to Abū Hanifah (God bless him). The two jurists 
said that the entire slave now belongs to the one who made hima mud. 
abbar initially, and he is liable to his two co-owners for two-thirds of the 
value of the slave irrespective of his being financially sound or in difficult 
straits. The basis for this issue is that tadbir is divisible according to Abū 
Hanifah (God bless him) with the two jurists disagreeing as is the case 
with emancipation, The reason is that tadbir is an offshoot of emancipa- 
tion and will be analysed accordingly. As it is divisible in his view, it will 
be restricted to the share of the mudabbir, but he has vitiated the shares 
of the two other co-owners. Thus, each one of the two has an option to 
either to adopt tadbir for his share, to emancipate, to adopt mukatabah, 
to hold the mudabbir liable for compensation, to make the slave work for 
compensation, or to leave him in that state, The reason is that the shares 
of each of the two co-owners continue to be owned by them having been 
vitiated through the vitiation of their co-owner insofar as the means of 
benefiting from him through sale or gift have been blocked for them, a 
already explained. If one of these two opts for emancipation, his right 1s 
rune with respect to the slave, and he loses his other options. This 
8 S rise to two causes of liability for the co-owner who is silent: tadbir 
y the mudabbir and emancipation by the emancipator, He has the right, 
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r, to hold the mudabbir liable so that the compensation becomes 
ape tion as a counter-value,’ as that is the primary form of com- 
compen? ven been deemed so for usurpation according to 

ensatio™ le. This is possible in the case of tadbir, because it is possible 
us eee from one ownership to another at the time of tadbir, but it 
< STREET in the case of emancipation for at that time he is either a 
ga ora freeman, subject to the disagreement between the two prin- 
i Further, rescission reguires the consent of the mukātab so that it 
stāva t transfer. For these reasons he is to hold the mudabbir liable. 
ot ze the mudabbir has the right to hold the emancipator liable for 
z i of the value in the state of tadbir, because he caused vitiation of his 
share as a mudabbir. Compensation is estimated according to the value of 
the destroyed thing, and the value of the mudabbar is two-thirds of the 
value of the entire slave according to what they (the jurists) say. He is not 
to hold him liable for his value for compensation from the perspective of 
the silent co-owner, because the ownership is established after reliance on 
tadbīr. It is established at the time of compensation and not at the time 
of tadbir, therefore, it is not applicable to the hability of the emancipator. 
Wala’ will be shared between the mudabbir and the emancipator on the 
basis of thirds, with two-thirds going to the mudabbir and one-third to 
the emancipator, because the slave has been emancipated through their 
ownership in this ratio, As tadbir is not divisible in the opinion of the 
two jurists, the entire slave will belong to the mudabbir. He has vitiated 
the shares of the two co-owners, as we elaborated, therefore, he will com- 
pensate them. This rule does not differ on the basis of financial ease and 
hardship, for it is compensation in lieu of transfer of ownership, thus, it 
resembles the case of the umm walad, and is distinguished from eman- 
cipation for that is compensation arising from an offence (of vitiation). 
Wala’ in this case belongs entirely to the mudabbir, which is obvious. 

If a slave girl is owned by two men where one of them thinks that 
she is the umm walad of the other, but the other denies this, then she 
is to remain suspended from service for one day and the next day she 
is to serve the one who denied, according to Abū Hanifah (God bless 
him). The two jurists said that the one who denies, if he likes, may make 
her work for half her value, and thereafter she becomes free with no 
hold over her. The two jurists argue that when his co-owner does not 


and it has e 





‘And not compensation resulting from an offence. 
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confirm his claim, the acknowledgement reverts to the one 
the claim, It is as if he has himself made her an umm 
becomes like one where the buyer makes a claim that 
cipated the slave prior to the sale as in this case he (t 
deemed to have emancipated her. Likewise here. This 
him, but the share of the one denying remains under 
ship. Thus, she can move towards freedom through earning, as in ho 
ofa Christian slave mother when she converts to Islam. Ac cordin the Cage 
Hanifah (God bless him) had his claim been affirmed, the ae to Abt 
would have been for the one denying (in reality), but if it ee ten 
denier would have half of the service, thus, what is certain is estating S 
which is one-half. There is no service for the co-owner who testifie hed 
is there the option of earning, because he extinguished all th; 
his claim of istilad and compensation. An acknowledgement 
umm walad includes the acknowledgement of paternity; it is a Presum 

tion that is not rebuttable, therefore, it is not possible to consider the i 
acknowledging as one who has declared her his umm walad 4 e 


walad. TI ide 
the Seller F Cage 


^ 


he buyer) jāt 
Prevents 
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If an umm walad is owned by two men, and one of them emancipates 
her, while he is in a sound financial condition, there is no liability for 
compensation on him, according to Abū Hanifah (God bless him). The 
two jurists said that he is liable for one-half of her value, The reason is 
that in his view the umm walad does not have a marketable value, while 
she does have a marketable value in their opinion. On this rule, a number 
of issues are structured and these we have recorded in Kifayat al-Muntahj. 


The reasoning of the two jurists is that she is being utilised for sex, 
hiring and service. This is an evidence of her having a marketable value 
By the prevention of her sale, her marketable value is not extinguished, as 
in the case of the mudabbar slave. Do you not see that a Christian umm 
walad, when she converts to Islam, is obliged to earn her value, and this 
is a sign of her having a marketable value, except that her value is one- 
third of the value of a regular slave, as the jurists have said, due to the 
loss of the benefit of sale and working after death (of the master), This is 
distinguished from the case of the mudabbar, because what is lost is the 
benefit of sale, but earning and service still continue. 


‘This is a response to the above assertion of the two jurists, “It is as if he has himself 
made her an umm walad” 


ae 
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According to Abū Hanifah (God bless him), marketable value is based 
: e of ownership, and she is in possession for procreation and 
fi Mei a marketable value. Possession for marketability is sec- 
aie it is for this reason that she does not work for repaying a debt, 
aero heir, as distinguished from the case of the tnudabbar. The rea- 
ae his distinction is that the cause (which is freedom) has been 
weber for her in her current state, and this is the relationship between 
ee the master through the child, as has been known about the pro- 
rk of marriage, except that its operation has not been given effect 
ms Kane to ownership due to the necessity of benefiting from her. 
The cause, therefore, operates to extinguish her marketability. In the case 
of the mudabbar the cause comes into effect after death (of the master), 
d the prevention of sale in his case is for the realisation of this pur- 
x se, therefore, the two are distinguished. In the case of the Christian 
can walad we have ruled about her becoming a mukatab slave in order 
to avoid injury to both sides. The counter-value of mukatabah does not 
necessitate the existence of marketability. 


on the 


Chapter 79 


Emancipating One of Several Slaves 


If a person has three slaves, and when two of them come to him he says, 
“One of you is a freeman.” Thereafter one departs, and another enters, 
and then he says, “One of you is a freeman.” He dies following this with- 
out elaborating. The slave who faced the statement twice will be free to 
the extent of three-fourths, while the two other slaves will be free to the 
extent of one-half of each. This is the view according to Abū Hanifah 
and Abū Yusuf (God bless them). Muhammad (God bless him) said the 
same except for the third slave who he said would be free to the extent of 
one-fourth. The first statement applies to the one who went out and to 
the one who remained, who heard the statement twice, thus, the eman- 
cipation from slavery applies equally to both due to their equality with 
respect to slavery. Both are, therefore, entitled to one-half emancipation. 
The slave who stayed back derived another fourth from the second state- 
ment, because the second statement applies to him and to the one who 
entered later, and he is the one whom he (Imam Muhammad) called “the 
other” in the Book, therefore, it will be distributed in halves among them. 
The first, however, who stayed behind, became entitled to one-half of 
freedom with the first statement, thus, the entitlement with respect to 
the second statement will be spread over his two halves (one free and 
the other in bondage). The half that applies to the half freed due to the 
first statement becomes redundant, while the second half that applies to 
the unoccupied part will apply and he will be free to the extent of one- 
fourth. This completes three-fourths for him. The reason is that if the 
master had intended thereby the slave staying behind, he would be free to 
the extent of one-half and had he intended the one entering later, this half 
would not be emancipated. Consequently, the halves are spread out and 
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he is emancipated up to one-fourth by the second stateme 

extent of one-half by the first. As for the slave entering Me ah and to the 
(God bless him) says that when the statement applies to hi wna mag 
one staying behind, and when the one staying behind iin and to the 
from it, the one entering later should derive the same. The tý One-founy 
that it does apply to both, but the issue is of spreading the paris 
reduces it to one-fourth for the one staying on due to his = Whi 
to one-half through the first statement, as we have mentioned tītlēme 
entering later was not entitled to any emancipation prior to ts The one 
be given one-half. 1550 he wil 


He (Muhammad) said: If the statements made by him w 

ing terminal illness, one-third of this (wealth) will be distribu, ci dur. 
commentary of this statement 15 that the emancipated shares M kus 
gathered together, and these are seven according to the two juri > A pa 
reason is that we take the lowest denominator for each slave to be i bi 
our need for working on the basis of three over four (the largest fact x) 
We therefore say: The one who stayed back is emancipated to the a 
of three shares, while the other two are emancipated to the extent a 
shares. The emancipated shares, thus, come to seven. Emancipation hee 
ing terminal illness is a bequest and its implementation is up to MERR 
of the subject-matter. It is, therefore, necessary to make the share of th 

heirs double of this. Accordingly, each slave will be analysed into i 
shares with the entire wealth coming to twenty-one shares. The one who 
stayed back will be emancipated up to three shares and he is made to earn 
the remaining four. From the other two slaves, two shares each are to be 
emancipated and they earn the remaining five shares. When you ponder 
over this and make the addition it all adds up to one-third plus two: 
thirds. According to Muhammad (God bless him), each slave is analysed 
into six shares, for the one entering later is given one share in his view. 
This reduces the emancipated shares by one share and the entire wealth 
comes to eighteen shares. The remaining derivation is according to what 

has preceded. 


Had this happened in the case of divorce, where the marriage had 
ot far consummated with any of them, with the husband dying prior 
ati kere one-fourth of the dower of the one who went oul 
eight from Cee three-eighths from the one who stayed and one- 
exclusivel e dower of the one who entered later. It is said that this is 

vely the view of Muhammad (God bless him), while the two jurists 
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that one-fourth will be extinguished. It is also said that it is the 
jurists as well. We have mentioned the difference and all 
(the commentary of) al-Ziyadat. 

if a man says to his two slaves, “One of you is free.” Thereafter he 
them or one of them dies, or if he said to him (one of them), 
fter my death,” the (remaining) slave stands emancipated. 
The reason is that the slave is no longer the subject-matter of emancl- 
pation due to death and for emancipation by this man due to his sale, 
and also for emancipation from each perspective for purposes of tadbīr. 
Accordingly, the remaining slave will be identified for emancipation. Fur- 
ther, through sale he intended to obtain the price and through tadbir the 
derivation of benefit up to his death. Both purposes negate emancipation 
that has been made an obligation, therefore, the remaining slave is identi- 
fied by implication. Likewise if he declares one of two female slaves as an 
umm walad. In this case, there is no difference between valid and irregu- 
lar sales with or without possession, nor is there a a difference between an 
unqualified sale or one that grants an option to one of the parties to the 
contract. This is due to the absolute nature of the statement in the Book. 
The meaning ofall this is in what we said (with respect to the purposes), 
Making an offer for sale is linked directly to the sale according to a narra- 
tion preserved from Abū Yūsuf (God bless him). Gift with delivery, and 
donation with delivery have the same status as sale, because it amounts 


to transferring of title, 

The same applies if he says to his two wives, “You are divorced” and 
then one of them dies, due to what we said. Likewise, if he has intercourse 
with one of them, on the basis of our elaboration. 

If he says to his two slave girls, “One of you is free,” but thereafter 
has intercourse with one of them, the other is not emancipated, accord- 
ing to Abū Hanifah (God bless him). The two jurists said that she is 
emancipated. The reason is that intercourse is not permitted except on 
the basis of ownership and one of them is a freewoman. By undertaking 
intercourse he seeks to maintain ownership with the slave woman that he 
slept with, therefore, the other stands identified due to the elimination of 
ownership due to emancipation, as is the case with divorce. The Imam 
(God bless him) argues that ownership subsists in the case of the slave 
woman with whom he had intercourse, because emancipation pertains 
to an unknown person, while she is ascertained, therefore, having inter- 
course with her is permitted. This does not amount to an elaboration 


maintain 
its sub-issues 1N 


sells one of 
“you are free a 
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of the statement (of emancipation) he made. Accordingly, hav; 
course with either is permitted in his view, except that he dig i È Inter. 
fatwa on this basis.’ Thereafter it is said that emancipation js ša 
nated prior to an elaboration, because it is linked to it. In the i 
is said that it is eliminated with respect to one unknown an 
dent through his acceptance, while intercourse is only pos 
one identified. This is distinguished from divorce, because the p 
purpose of marriage is procreation, The intention to procreate Aes 
intercourse indicates the continuation of ownership in the eck "ough 
whom he is cohabiting in order to preserve the interests of the chia ith 
for the slave woman, the purpose of intercourse with her is the sati re. 
tion of carnal desire without procreation, therefore, it does not aie g 
the continuation of ownership. būs 
Ifa person says to his slave girl, "If the first child you give birth to; 
boy, then you are free,” but she gives birth to a boy and a girl, and it is x: 
known who was born first, then one-half of the mother is emancipated 
and one-half of the girl, but the boy remains a slave. Each one of them 
(the mother and daughter) will be emancipated in one situation, which 
is where the woman has given birth to the boy first; she is emancipated 
due to the stipulation, while the girl is free as she follows the mother, and 
the mother is a freewoman when she gave birth to her. They will remain 
in bondage in another situation, which is where she gives birth to the girl 
first, and this due to the absence of fulfilment of the condition, Thus (in 
this situation), one-half of each one of them (mother and daughter) is 
emancipated. The boy, however, remains in bondage in both situations, 
therefore, he remains a slave. If the mother claims that it was the boy who 
was born first, whereas the master denies this, while the girl is a minor, 
then the acceptable statement is that of the master along with his oath 
as he is denying the occurrence of the condition of the emancipation, If 
he takes the oath, none of them will be emancipated, but if he refuses to 
take the oath, the mother and the girl will be emancipated, because the 
claim of the mother pertains to the freedom of the minor girl and this 
is taken into account being a pure benefit, Consequently, the refusal is 
taken into account for purpose of their freedom, and we declare them 
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= = oe the imam is saying that the statement made by the person in this issue ts 
ēgally admissible for purposes of emancipation. Further, the act of intercourse 1$ 


not li i ; : 
linked or cannot be linked with this statement, and cannot act as an elaboration © 
the statement. 
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he girl is a major and she does not claim anything, and the mat- 
free. i " me (where she claims that the boy was born first), the mother 
iet ancipated due to the refusal of the master to take the oath, but 
= cause the claim of the mother is not effective in determin- 

ights of a major girl. The validity of the refusal depends upon the 
a gt TAA it does not apply to the status of the girl. If the major girl 
am j imant about the precedence of the boy’s birth and the mother 
is the C Lies the freedom of the girl is established through refusal of 
ata to take oath, but not that of the mother, due to what we said. 
īri “ministerin of the oath is on the basis of knowledge, in the situa- 
X ‘a have mentioned, because it is an oath about the act of another, 
and dizeugh this explanation the situations we mentioned in Kifāyat al- 


Muntahi become known. 


If two men testify against a man that he emancipated one of his 
two slaves, then the testimony is void according to Abū Hanīfah (God 
bless him), unless it pertains to a bequest, on the basis of istihsan, which 
he mentioned in the Book of Emancipation. If two men testify that he 
divorced one of his two wives, the testimony is acceptable and the hus- 
band will be compelled to divorce one of them, This is based on con- 
sensus (ijma‘). Abū Yūsuf and Muhammad (God bless them) said that 
the position of the testimony in emancipation is the same as this (that is 
divorce). The rule in this is that testimony about emancipation of a male 
slave is not acceptable without a claim being lodged by the slave, accard- 
ing to Abū Hanifah (God bless him), while it is acceptable according 
to the two jurists. Testimony about the emancipation of a slave woman 
and the divorce of a married woman is acceptable without a claim by 
agreement, and the issue is well known. Insofar as the claim of the male 
slave is a condition according to the Imam, it is not realised in the issue 
stated in the Book. The reason is that the claim of an unknown per- 
son cannot be the basis of adjudication, therefore, the testimony ts not 
accepted, According to the two jurists, it is not a condition so the testi- 
mony is accepted even though the claim is non-existent. As for divorce, 
the absence of a claim does not give rise to vitiation of the testimony, as 
it is not a condition for it. If the two men testify that he emancipated one 
of his two slave women, the testimony is not acceptable according to Abū 
Hanifah (God bless him), even though a claim is not a condition for it. 
The reason is that the claim is not stipulated as it includes the prohibition 
of sex, therefore, it is similar to divorce. Ambiguous emancipation does 
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not give rise to the prohibition of sex, in his view, as 
thus, it amounts to testimony about the emancipati We Rave Menti, 
slaves. All this applies if the two render testimon eee of one Of two a 
one of his two slaves while he was in sound healt Out his emancipa < 
If, however, they testify that he emancipated in ting 
while he was in a terminal illness, or they testify to KS his tw slay 
in sound health or during terminal illness, and th is declar ing tādi, 
šits ? € render; lī 
mony is during his terminal illness or after his death ; Ng of testi 
the basis of istthsan, because tadbīr when it occurs it a accepted 
a bequest. Likewise, emancipation during terminal il occurs by wa of 
bequest, The litigant in a bequest is the legator, and Fst amounts to , 
he also has representatives and these are the was or the É is known, and 
is that emancipation pronounced during terminal illness kri The Teason 
between the two slaves, therefore, each one of them is a oo distribute 
If the two persons testify after his death that he said in Sued te "gant 
one of them was free, then it is said that it is not to be accept tae a 
not amount to a beguest, while it is also said that it is to be ane 
emanicipation stands distributed between both. Allah knows wae = 


Chapter 80 


Oath of Emancipation 


If a person says, “If I enter the house then all the slaves that I own that 
day are free.” He does not have slaves, but if he buys them and then 
enters the house they stand emancipated. The reason is that his saying, 
“that day,” means “the day I enter,” except that he extinguished the act 
through the syntax so that what is taken into account is the existence 
of ownership at the time of entry. Likewise, if on the day of the oath 
there was in his ownership a slave who remained in his ownership till he 
entered, he too will be emancipated, due to what we have said. 

If he had not said in his oath the words “that day,” they would not 
be emancipated. The reason is that his saying, “all the slaves that | own, 
applies to the present and the conseguence is the freedom of the slaves 
owned at present, except that when the condition is inserted into the 
conseguence, it is delayed till the time of the fulfilment of the condition, 
therefore, the slave is emancipated if he remains in his ownership up to 
the time of entry. This statement, however, does not include the slaves 
who were bought after the oath. 

If a person says, “All the male slaves I own are free” then if he has a 
slave woman who is pregnant and gives birth to a male, he is not eman- 
cipated, This is the case if she gives birth to the child within six months 
or more. The reason is that the statement is for the present, and there isa 
probability of the conception taking place at the time of the oath due to 
the passage of the minimum period after it. The same applies if she gives 
birth to the child in less than six months, because the statement includes 
owned slaves in absolute terms, and the foetus ts owned too following 
the mother, though not as the intended purpose. The reason is that he is 
like a limb in some respects and the term owned slaves includes life and 
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not limbs. Accordingly, the master does not have the right to seli 

tus independently. This feeble servant says: The effect of the the 
with the words “male” is that had he said, “all the slaves owned "Kāti, 
would have included the pregnant woman and consequently the Y me”; 


i fo 
Ifhe were to say, “Each slave that I own is free day after lites 
w 


he says, “Each slave that I have, is free day after tomorrow.” and h 
slaves, but he buys another one, thereafter, on the day after As e has 
the slaves that he owned at the time of the oath are emancipate ri 
reason is that his words, “I own,’ apply to the present in reality lik The 
saying, “I own so and so,’ and he means thereby at present. Dievis, his 
a statement is employed without context and for the future by Pk, 
it with the literal forms used for the future. The unqualified a Kā 
applies to the present, thus, the conseguence is the freedom of the tā 
at present in association with the day after tomorrow, therefore, it da 
not include the slave he bought after the oath. 


If he says, "Each slave that I own,” or says, “Each slave that I have, is 
free after my death,” and he has slaves, but he buys another slave, then 
the one who was in his ownership at the time of the oath will be a mud. 
abbar, but the one bought later is not a mudabbar and when he dies he 
is emancipated from a third of his estate. Abū Yūsuf (God bless him) 
said in al-Nawadir that the one in his ownership on the day of the oath is 
emancipated, but the one acquired after his oath is not emancipated. On 
the same lines if he says, “Each slave that I have, when I die he is free” then 
he argues that the statement is applied in reality to the present, in accor- 
dance with our elaboration. consequently, those whom he will own in the 
future are not emancipated, therefore, the first becomes a mudabbar, but 
not the other. The two jurists (Abū Hanīfah and Muhammad) maintain 
that this statement gives rise to emancipation and bequest and he will 
be accommodated within one-third of the estate. In bequests the state is 
awaited and the present circumstances are taken into account. Is it not 
noticed that he participates in the bequest on the basis of wealth that is 
acquired by the master after making the bequest, and in a bequest for the 
children of so and so is the participation of children who are born after 
the making of the bequest. The obligation is valid when it is associated 
with ownership or with its cause. Insofar as it gives rise to emancipa- 
tion, it includes the owned slave taking into account the present situation, 
thus, he becomes a mudabbar so that his sale is not valid. Insofar as it 
is a bequest, it includes the slave he buys taking into account the state 
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! ed, and this is the state of death. Prior to death, the state of 
hat ie f | wnership is merely the awaited future, therefore, it does 
acquisition pia the meaning of the statement, At the time of death, it 
not on ay “Bach slave that I have or each slave that | own 1s free. 
ot rei t from his saying “after tomorrow,’ in accordance with 
Tie pean The reason is that it is a single transaction, which 1s 
aaia = ene emancipation, and it does not include a bequest. The 
the obin: that of waiting for the future, thus, they are distinguished. 
pene id that “you have combined the present and the future, 
ieteikti "ould say, “Yes, but due to two separate causes: the obliga- 
rear AIS and bequest.” This, however, is not permitted due 
tion O 


to a single cause. 





Chapter 81 


Emancipation Through Ju ‘alah 


If a person offers to free his slave in lieu of wealth, and the slave accepts 
this, he stands emancipated. This is like his saying, “You are a freeman 
on one thousand dirhams of for one thousand dirhams.” He is emanci- 
pated due to his acceptance, because it is an exchange of wealth for what 
is not wealth, for the slave does not own himself. The legal position of 
exchange of counter-values is the following of legal effects immediately 
upon the acceptance of the counter-value, as in a sale. Accordingly, if he 
accepts he becomes a freeman, and what he has stipulated becomes a debt 
for him so that providing surety for it is valid. This is different from a 
counter-value in the contract of kitabah, because that is established with a 
negating factor, which ts the existence of bondage, as has been explained, 
The unqualified use of the term wealth (mal) includes its various types 
like cash, goods, and animals without identifying the animals. The rea- 
son is that it is an exchange of wealth with what is not wealth, therefore, it 
resembles marriage, divorce, and settlement (sulh) for intentional homi- 
cide, The same applies to food and things measured and weighed when 


their species are known. It is not affected by uncertainty of description, 
because it is trivial. 


If he makes his emancipation contingent on the payment of wealth, 
it is valid and the slave becomes an authorised slave (authorised to earn 
independently). This is like his saying, “If you pay me one thousand 
dirhams you are a freeman.” The meaning of the words “it is valid,” means 
that he will be emancipated on payment of wealth without becoming a 
mukatab, because the statement is explicit in making emancipation con- 
tingent upon payment, even though there is found in it a meaning of 
compensation in the final analysis, as we shall elaborate, God, the Exalted, 
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willing. He becomes an authorised slave for the master pro 
earn by demanding payment from him, The Meaning jg pled hi to 
begging, therefore, it amounts to permission for him by im x and pay 

If he presents wealth for payment, the qadi is to compel Pia 

it and declare the slave emancipated. The meaning of Ai to accep 
and in all claims is that the claimant comes into possession Pelling here 
surrender of the wealth.’ Zufar (God bless him) said tha 4 the mer 
be compelled to accept it (this way), and this is analogy as 1S Not to 
action based on oath, for it is emancipation made contingent, a trans. 
fulfilment of a condition on the basis of a statement. Conse ni ka 
does not depend upon the acceptance of the slave (for it js tā enti 
emancipation) nor does it accept rescission, and there is no Per K 
in furthering the conditions of an oath. The reason is that ti a 
entitlement prior to the coming into existence of the condition Th 7 
distinguished from kitābah as that is a commutative contract ‘A tic 
giving a counter-value is obligatory. We argue that it is a contingent of 
taking into account the statement, while it is a commutative contract tak. 
ing into account the purpose. The reason is that he has made it contingent 
only to urge the slave on to pay the wealth. The slave in return acquires 
the dignity of freedom, while the master gets wealth in lieu of it as is 
the case in kitābak. It is for this reason that the compensation In case 
of divorce is given through a similar form so that it becomes irrevoca. 
ble. Accordingly, we have deemed it a condition from the start by acting 
upon the form and for repelling injury to the master, so that he is not 
prevented from selling him and the slave does not become entitled to his 
earnings. Further, the emancipation does not travel down to the child 
born prior to payment. We have deemed it a counter-value in the final 
analysis, at the time of payment, to repel injury to the slave so that the 
master is compelled to accept payment. It is this on which issues of figh 
turn and rules are derived, and its precedent is a gift with the stipulation 
of compensation. If he makes part payment, the master is compelled to 
accept it, however, he is not emancipated until the entire amount is paid, 
because the condition has not been fulfilled. It is as if he (the master) 
has reduced part of the payment and paid the rest. Thereafter, if he pays 
one thousand that he earned the master has recourse to him (for anothet 
thousand) and he is emancipated on the basis of that amount. If he earns 
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't after the stipulation, the master does not have recourse to him, because 
5 can authorised slave appointed by him for the purpose of payment. 
iezi the word “pay” within his statement “if you pay” is confined to 
the session as it is the granting of an option, but in his statement when 
you pay” is not confined to it, because the word “when” here is used in 
the meaning of “whenever.” 


If a person says to his slave, “You are free after my death for one 
thousand dirhams,” then acceptance is (exercised) after death, due to the 
association of the offer with the time after death. It is as if he said, You 
are free tomorrow for one thousand dirhams.’ This is different from his 
statement, “You are a mudabbar for one thousand dirhams, insofar as 
acceptance has to be immediate, because the offer of tadbīr is immediate, 
except that the payment of wealth does not become obligatory due to the 
existence of slavery. The later jurists said that he is not to be emancipated 
on this account in the issue stated in the Book even if he accepts after 
the death of the master, unless the heir emancipates him. The reason is 
that a dead person does not have the legal capacity to emancipate. This is 
correct. 


He said: If a person emancipates his slave in lieu of service for four 
years and the slave accepts, he is emancipated. He then dies immedi- 
ately thereafter. According to Abū Hanifah and Abū Yūsuf (God bless 
them), he is liable for his value. Muhammad (God bless him) said that 
he is liable for the four year value of his services. As for emancipa- 
tion, the reason is that he deemed service for a determined period to be 
the counter-value, therefore, emancipation is associated with acceptance, 
which is found and service for four years becomes binding upon him 
as it is a valid counter-value. It is as if he emancipated him for a thou- 
sand dirhams, Thereafter if the slave dies then the disputed issue is based 
upon another disputed case, which is that if he sells the same slave for a 
fernale slave after which the female slave is claimed by a third party or dies 
(prior to delivery), the master has the right of recourse to the slave for the 
slave's value, according to the two jurists, and for the value of the slave girl 
according to him (Muhammad). This issue is well known and the reason 
for basing the current issue on it is that just like delivery of the slave girl 
has become obstructed due to death or a third-party claim, obtaining the 
services for four years is also obstructed with the death of the slave and 


likewise the death of the master, therefore, it becomes a precedent for this 
Case. 
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If a person says to another, “Emancipat 
sand on the condition that you give her A bi terra; an for a thoy 
emancipates her, but she refuses to marry him, th Ķinas and the ma 
is valid and the one making the request is not liable Šu emancipa 
reason is that if a person says to another, “Emancipate oot 
thousand dirhams to be paid by me,” and he does that Mocs Slave for 0 
bility for payment and the emancipation is on acco en thereis no i 
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Era ve. g unto a- 
This is distinguished from the case where a man sa fthe one Or 
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your wife for one thousand dirhams to be paid bērns w y Divorce 
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then in this case one thousand dirhams are due does that 


from th 
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the order, because stipulation of a counter-value for a et Bin 
er i 


the case of divorce, but in emancipation it is not valid. We h S Valid in 
this earlier. A ave recorded 


If he says, “Emancipate your female slav 
/ e on m 
thousand dirhams,’ while the issue is the same, vii Wiccan One 
are divided over her value and her reasonable dower. What Saka 
to the value is to be paid by the one ordering, is allocated 


i ; and what is allo 
dower is deemed void. The reason is that when he said, “On E à a 
it includes purchase by legal requirement as is known. When rhs eth 
e 


case, then the one thousand is compensation for purchase of the s] 

for marital benefits through nikah, therefore, it is divided over th arth 
part that represents what has been delivered to him, which is “4 ae 
becomes due, but what has not been delivered to him becomes 2 sulle 
which is the benefits of marriage, In the case where she marries bine 
not mentioned (in al-Jami‘ al-Saghir. The response is that what is alo 
cated to her value is dropped in the first case (where he did not say “on 
my account”), but it belongs to the master in the second case. What is 
allocated to her reasonable dower becomes her dower in both cases. 


Chapter 82 


Emancipation Upon Death of Owner ( Tadbir ) 


If the master says to his owned slave, “When I die you are free,” or “You 
are free when I turn my back (die)” or “You are a mudabbar, or “I have 
made you a mudabbar,” then he becomes a mudabbar. The reason is that 
all these expressions are explicit for purposes of tadbir for they establish 
emancipation upon death. 

Thereafter it is not permitted to sell this slave nor gift him nor trans- 
fer him from his ownership, except for freedom, as is the case with 
kitābah. Al-Shāfiī (God bless him) said that it is permitted, because it is 
emancipation made contingent upon the fulfilment of a condition, there- 
fore, sale and gift are not prevented due to it, as in all contingent stipu- 
lations, and also in the case of the restricted mudabbar, because tadbir is 
a bequest and it does not prevent all this. We rely upon the words of the 
Prophet (God bless him and grant him peace), “The mudabbar is not to 
be sold, nor gifted, nor inherited, and he is free from the third.”’ The rea- 
son is that it is the cause of freedom, because freedom is established with 
death and there is no other cause besides it. Thereafter deeming it a cause 
in the present is better, due to its existence in the present, and treating it as 
absent after death, because what happens after death is the extinction of 
the legal capacity to undertake transactions, thus, it is not proper to delay 
the causation till the time of extinction of legal capacity. This is distin- 
guished from all other contingent transactions,* because the obstacle for 
the causation subsists prior to the fulfilment of the condition. The reason 
is that it is an oath and the oath is an obstacle, while prevention is the 
purpose (of this oath). Further, it is contrary to the occurrence of divorce 


‘It is recorded by al-Dār'gutnī. Al-Žayla'ī, vol. 3, 284. 
*Al-Shafi'i claims that there is no distinction. 
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and emancipation, as it is possible to delay the Causat 
up to the time of the occurrence due to the existence 
the time. The transactions are, thus, distinguished. In 
is a bequest of succession like inheritance, and declari 
is not permitted.’ This is what sale and things similar 

He said: The master has the right to utilise his Services ort 
out on hire, and if it is a slave woman he has the righ f 
her and he also has the right to give her away in ma 
because his ownership in the slave is established for h 
derives the authority for these transactions. 

When the master dies, the slave is emancipated from one thi 
his wealth, on the basis of the tradition wè have narrated rd of 
; + V" rated. The reago 
is that tadbir is a bequest as it is an act of donation associated with T 
time of death. The act is not given legal effects at once, therefore, it e 
executed frorn a third (of the estate), thus, if he does not have sical 
other than the slave, the slave is to earn the other two-thirds, If there js 
a debt claim against the master, then he works for his entire value due to 
the precedence that a debt has over a bequest. It is not possible to reject 
the emancipation, therefore, returning the value becomes obligatory, 

The child of a mudabbarah is deemed a mudabbar. The consensus of 
the Companions (God be pleased with them) is recorded on this, 

If he qualifies tadbir with a stipulation, like his saying, “If I die from 
this illness of mine, or from my journey, or such and such illness” then 
he is not a mudabbir and his sale is permitted. The reason is thai the 
cause has not come into operation at present due its vacillation because 
of the stipulation, as distinguished from the unqualified mudabbar as his 
emancipation is related to death in the absolute meaning, which is bound 
to come into existence. 

If the master dies in the manner stipulated and mentioned, he is 
emancipated just like a mudabbar is emancipated, which means from 
a third. The reason is that the legal effects of tadbir come into being in 
the last of the segments of his life for the realisation of this qualification. 
Accordingly, it is taken into account from a third. Among the qualifica- 
tions is his saying, “If I die within a year or in ten years,” as distinguished 
from his saying, “One hundred years," for no one usually lives that long. 
The reason is that the shorter period is bound to come. 
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"Response to al-Shafi'i, who permits sale or gift of a mudabbar. 


Chapter 83 


Emancipating the Slave Mother 


[f a slave woman gives birth to the child of her master she becomes his 
umm walad. It is not permitted to sell her or to transfer her ownership. 
This is based upon the saying of the Prophet (God bless him and grant 
him peace), "Her child has emancipated her.” He (God bless him and 
grant him peace) elaborated her emancipation with which some of the 
legal implications were established, which include the prohibition of sale. 
The reason is that physical participation has resulted between the two 
cohabiting persons through the child, because fluids of the two mixed 
together so that it is not possible to distinguish between them, as was 
known in the discussion of prohibition for purposes of marriage. Total 
participation, however, remains in the legal sense not in reality. This 
results in the weakening of the cause (of emancipation) and it is delayed 
and made legally obligatory after death. The remaining physical partici- 
pation in the legal sense is in consideration of paternity that is found from 
the side of men. Likewise freedom is established in their favour and not in 
favour of women. Thus, if a freewoman comes to own her husband, when 
she has given birth to his child, the slave whom she has come to own is 
not emancipated due to her death. The proof of delayed emancipation 
establishes the right to freedom immediately, therefore, it prevents the 
validity of sale or moving her out of his ownership other than freedom in 
the present, and it gives rise to her freedom after his death. Likewise if she 
was owned in part by him, because istilad is not divisible; it is a sub-rule 
of paternity, therefore, it will be analysed on the basis of the governing 
principle, 


‘It ls recorded by Ibn Majah in his Sunan. Al-Zaylaī, vol. 3, 287: 
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He said: He has the right to have intercourse with 
services, make her work for wages and to give her awa 
reason is that he continues to own her, therefore, 
abbarah, 

The paternity of her child is not established unless 
it. Al-Shāfi'ī (God bless him) said that the Paternity of the ch: 
him is established even if he does not claim it legally. The = child fro 
if paternity can be established through contract, it ule that 
established through intercourse, and that birth is more likel eee 
Our argument is that having intercourse with the slave fee g ugh it 
satisfaction of carnal desire, and not procreation for which an IS for the 
exists (as birth is not desired). It is, therefore, necessar t preventi 
for the same legal grounds as is done for milk yamin wil Kk 

ps paige i ithout interco 
zs F igre se from the contract of marriage, because a nae 
esir i i r 
= g as the primary purpose, therefore, there is no need for filing a 

If she brings for i i i 

is established en T The ah ey eas adi 

i : . after acknowledge. 
ment by him about the paternity of the first child. The reason | ba 
through the first claim it is determined that the purpose is to jā > 
children with her. She now becomes someone with legal access for iad 
intercourse like a woman with whom marriage is contracted. If, fe 
he denies the paternity (of the later child) it stands negated through his 
declaration, because the physical relationship here is weak insofar as he 
possesses the right to transfer it through marriage to another. This is dis- 
tinguished from the lawfully wedded wife as paternity cannot be negated 
by his denial, except through li'ān because of the strength of the marital 
bond, and he does not possess the right to annul it by giving her away 
in marriage. This situation that we have mentioned is on the basis of the 
legal rule. As for the moral rule (between him and his Creator), if he has 
had intercourse with her and has given her protection’ and has not been 
ejaculating outside the vagina, it is binding on him to acknowledge the 
child and file a claim for it, because it is obvious that it is his child. If he 
has ejaculated outside or has not been protecting her, it is permitted that 
he deny the paternity of the child, because one obvious state is opposed 
by another. This is how it has been transmitted from Abu Hanifah (God 
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"That is, he has not permitted her to go out and so on, 
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im). There are two other narrations about it from Abū Yusuf (God 
bless hm ac well as from Muhammad (God bless him), and we have 

$ him) as A A 
bless ned both in Kifayat al-Muntahī. 
nA ives her away in marriage, and she brings forth a child, the 

| if galt same status as the mother, because the right to freedom 

child n to the child as in tadbir. Do you not see that the child of a 
passes boars is free, while the child of a slave woman is a slave. 
ērā is established through the father. The reason is that the 

‘cht of legal access for cohabitation belongs to him, even if the marriage 
ša regular, because irregularity in this case is linked to validity in con- 
a . with the legal rules. If the master claims it as his child, paternity 
tags tablished through him, because the child’s paternity is already 
s “plished from another. The child, however, stands emancipated and 
Se ities becomes his umm walad due to his acknowledgement. 
7 When the master dies, the umm walad will be emancipated from his 
entire estate (not a third), This is based on the tradition of Sa'īd ibn al- 
Musayyab (God be pleased with him) "that the Prophet (God bless him 
and grant him peace) ordered that the ummahat al-awlad be emancipated 
and not sold in lieu of a debt, and that they should not be emancipated 
from a third.” The reason is that the need for offspring is primary, there- 
fore, she will have priority over the rights of the heirs and debts like 
burial, as distinguished from tadbir, because that is a bequest and that 
is over and above the primary needs. 

There is no labour for her in lieu of a debt of the master owed to 
the creditors, due to what we have related. The reason is that she is 
not marketable wealth, therefore, her compensation cannot be paid as 
a consequence of abduction, according to Abū Hanifah (God bless him). 
Accordingly, the right of the creditors is not linked to her as in the case of 
gisās and as distinguished from the mudabbar for he is marketable wealth. 

Ifa Christian umm walad (owned by a Dhimmi) converts to Islam, 
then she is obliged to work for her value, and she has the status of the 
mukatabah, who is not emancipated until she pays the earned value. 
Zufar (God bless him) said that she is to be emancipated at once and the 
earned value is treated as a debt to be paid by her. The same disagreement 
applies to the case where Islam is offered to the master and he refuses 


| ‘It is gharīb, but there are other traditions like it recorded by al-Dār'gutnī. Al-Zayla'ī, 
VOL. 3, 288. 
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to convert. In such a case if the umm walad converts she y; 

the same status. Zufar (God bless him) maintains PN e wil] remain 
dation from her after she has converted is obligatory TeMovin a 
place through sale or emancipation. Sale becomes ae this Can H 
emancipation is selected. We maintain that the welfare re there, 
affirmed by considering her a mukatabah, as this removes s both Sides i 
her by her becoming free immediately, while injury to th p iliatiop for 
her compulsion to work for acquiring the dignity of freed himmj With 
Dhimmi will obtain the counter-value of his ownershi ea thus, the 
cipated, while she is insolvent, she will be reluctant ee ry IS eman. 
walad owned by a Dhimmi is marketable according to een um 
fore, he is to be left to his rules, but even if shē is not a dea there. 
she is protected, which gives rise to the liability for So le wealth 
the case with a joint claim of gisās where one of the heirs has tte ta 
offender and the rest are entitled to financial compensation mi kj the 
ter dies, she is emancipated without the obligation of cainin x me 
she is his umm walad. If she is unable to pay du ring his ifn hea 
not revert to slavery. The reason is that if she does revert she eau 


mukatabah due to the existence of the obligating ca 
Islam of her child). gating cause (for the sake of 
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If a man has children through marriage with a slave girl of another 
and thereafter comes to own her, she becomes his umm walad. Al-Shafi; 
(God bless him) said that she does not become his umm walad. Ifa man 
has a child through a slave girl that he owns after which she is claimed by 
a third party following which he comes to own her again, even then she 
will be his umm walad, in our view. He has two views on this, and the 
child is of a person deceived. He (al-Shafi‘i) argues that she conceived a 
slave, therefore, she cannot be his urm walad; it is as if she conceived as 
a result of zinā and then the zani comes to own her. The reason is that 
becoming an umm walad depends upon conceiving a free child, for he is 
part of the mother in that state, and a part is not incompatible with the 
whole, In our view, the cause is being a part (of the master), as we have 
mentioned earlier, and such participation is established between them 
with reference to a single child being attributed completely to both. As 
paternity has been established participation is also established through 
this connection. This is distinguished from zinā, because in that there is 
no paternity for the child that is attributed to the fornicating father, bu! 
the child is emancipated if such a father comes to own him, for he is pa 


ge 


- — 


F him in reality without a legal connection. A parallel case īs that of a 
3 son who buys his brother, who was born as a result of zinā, and who is 
> emancipated. The reason is that he is attributed to him through the 
"ļationship with the father, and that is not established.* 
[fa man has intercourse with a slave girl owned by his son, and she 
ives birth to a child, after which he claims it as his own, the paternity is 
established, while the woman becomes his umm walad. He is liable for 
her value, but is liable neither for ‘ugr nor for the value of the child. We 
have mentioned the issue along with its evidences in the Book of Nikah 
within this book. He is not liable for the value of the child as it was con- 
ceived in a state of freedom, due to the association of ownership with him 
prior to intercourse causing birth. If the father’s father had intercourse, 
while the father was alive, paternity is not established. The reason is that 
the grandfather does not have wilayah while the father is still alive. If the 
father is dead, it is established for the grandfather just as it is established 
for the father, because of the emergence of his legal authority (wilayah) 
after the loss of the father. The kufr (Unbelief) of the father or his enslave- 
ment is the same as his death for it cuts off legal authority. 
if a slave girl is owned jointly by two co-owners and she gives birth 
to a child with one of them claiming it as his own, paternity is estab- 
lished for him. The reason is that when paternity is established for his half 
claim it is established for the remaining due to necessity, as paternity can- 
not be divided for its cause cannot be divided, which is conception. The 
reason is that one child cannot be conceived from two different sperms. 
She becomes his umm walad, because producing a child is not divisi- 
ble according to the two jurists. According to Aba Hanifah (God bless 
him) she becomes an umm walad to the extent of his share, thereafter he 
comes to acquire the share of his co-owner as that can be owned and he 
is liable for half her value. The reason is that he comes to own the share 
of his co-owner insofar as he is completely responsible for the birth. He 
is liable to one-half of her ‘ugr (compensation for unlawful intercourse), 
because he had intercourse with a jointly owned slave woman. The own- 
ership is established legally due to the birth and leads consequentially to 
the ownership of the share of his companion. This is distinguished from 
the case of the father who causes birth through the slave girl of his son, 





‘The slave is his brother through his father. If he was his brother through his mother, 
he would be emancipated. Al-‘Ayni, vol. 6, 103. 
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because the ownership in that case is established upon the con: 
birth, therefore, it is established prior to it, thus, he had interc NAition of 
one in his ownership, He is not liable for the value of Ta aa With 
paternity was established by relying upon the time of c oncepti beca 
the conception did not take place through the ownership of his ai thus 
"Wn 


If both claim ownership at once, paternity is established ¢ 

This means that ifshe became pregnant within their Ownership A; th, 
(God bless him) said that recourse is to be had to physiognom; "Shāfs 
reason is that the establishing of paternity for two persons x ISts, The 
despite our knowledge that the creation of a child from two iy 's 
sperms is not possible, therefore, we acted upon physical Tešētīkja 
The Prophet (God bless him and grant him peace), was happy kika. 
statement of the physiognomist in the case of Usamah (God be ple 5 
with him)” We rely on the letter of “Umar (God be pleased with ās 
written to Shurayh in this case: “It has become ambiguous then “Va 
ambiguous for both, and if it is obvious, it is obvious for both, He S 
the child of both men: he will inherit from them and they will inh 
from him, however, he will belong to the one who outlives the other” 4 
similar decision is reported from ‘Ali (God bless him).” The reason is that 
both are equal in establishing their entitlement, therefore, they are equal 
in paternity. Even though paternity is not divisible, yet divisible rules are 
related to it, thus, whatever accepts divisibility is established as a right for 
both, and what does not accept divisibility is established for each one of 
them completely as if the other does not exist. The exception is where 
one of the co-owners is the father of the other co-owner or one of them 
is a Muslim and the other is a Dhimmi, due to the existence of a basis for 
preference, which is Islam, while in the case of the father it is his wealth on 
the basis of his right in the share of his son. The happiness of the Prophet 
(God bless him and grant him peace) in what is related was due to the 
reason that the unbelievers used to doubt the paternity of Usama (God 
be pleased with him), and the statement of the physiognomist put an end 
to this dispute, therefore, he was happy about it. 


SS m S 
l z has been recorded by the six Imams in their sound compilations, Al-Zayla'i, vol. 
„290. 
K. is recorded by ‘Abd al-Razzāg. Al-Zayla'T, vol, 3, 291. 
lt is recorded by ‘Abd al-Razzāg. Al-Zayla'ī, vol. 3, 291. 
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e woman will become an umm walad for both, due to the 
aces of the claim of both with respect to their share in the child, thus, 

para i s in her render her a joint umm walad following her child. 

herein e liable for one-half of the ‘uqr, paid to each other from the 
poron n the other. The child will inherit from both of them the 


jaim e upo | 
wits a full son, because each person has acknowledged his full 
erie inheritance, and it works as a proof against him. They inherit 
rg 


him the inheritance of a single father, due to their equality with 
Aa: to paternity, as if both had furnished the same testimony. 
OT ia SES has intercourse with the female slave of his mukatab 
and she gives birth to a child with the master claiming it as his own, 
nity will be established if the mukatab deems him truthful. It 15 
d from Abu Yusuf (God bless him) that he did not take into account 
f the mukatab on the analogy of the father claiming 
the child of the slave girl of his son. The legal reasoning underlying the 
authentic narration, which is the distinction (between the two cases with 
respect TO confirmation), is that the master does not possess the right to 
undertake transactions in the mukatab’s earning and cannot transfer it 
whereas the father does possess the right to transfer it, therefore, confir- 
mation by the son is of no account. 

He said: He is liable for the 'ugr paid to her, because ownership does 
not precede intercourse. The reason is that whatever right of ownership 
he possesses is sufficient for the validity of birth, as we will mention, He 
is also liable for the value of her child. The reason is that he is within 
the meaning of a child born of deception insofar as he relies upon the 
evidence that the child is his due to his doing, and he does not agree to 
its enslavement, thus, it will be free on payment of its value with pater- 
nity attributed to him. The slave girl does not become his umm walad, 
because he does not own her in reality as in the case of the child born of 
deception. 

If the mukatab does not confirm his claim about paternity, it is not 
established. In accordance with our elaboration that his confirmation is 
essential. If he comes to own her one day, his paternity will be estab- 
lished, due to the existence of the cause that gives rise to it along with the 
extinction of the right of the mukatab, which is the obstacle, Allah, the 
Exalted, knows best. 
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Chapter 84 


The Legal Status of Vows/Oaths 


He said: Oaths are of three kinds: yamin ghamūs,' yamin mun ‘agidah 
and yanin laghw. Ghamis is an oath based on a past event by which 
falsehood is intended. Through this oath, the one who takes it commits 
a sin. This is based on the words of the Prophet (God bless him and grant 
him peace), “One who make false oath, will be thrust by Allah into the 
fire.” 

There is no expiation for such an oath, except repentance and the 
seeking of Allah’s forgiveness. Al-Shāfi'ī (God bless him) said that there 
is expiation in it, for expiation has been stipulated for the removal of 
sin and for violating the sanctity of the name of Allah, the Exalted. Such 
violation has been established by the use of the name of Allah for a false- 
hood. Thus, it resembles the yamin ma'gūdah in form. We rely on the 
argument that it is a pure kabirah (grave sin), while expiation is an act of 
worship that is rendered with fasting and for which forming and inten- 
tion is stipulated, therefore, a grave sin is not to be linked to expiation. 
This is distinguished from the ma‘qudah for that is permitted, and though 
even there is an element of sin in it, the sin is subsequent to the oath and is 
linked to a new exercise of the will (for breaking the oath). The sin in the 
ghamus oath is directly associated with a grave sin, therefore, it prevents 
its linkage with expiation. 

The mun ‘agidah is an oath taken to undertake or not to undertake 
an act in the future. If he breaks such an oath he is liable for expiation. 
This is due to the words of the Exalted, “Allah will not call you to account 


‘Yamin ghamūs in simple terms is swearing to cover up falsehood. 
*It is gharib in this version. The meaning, however, is recorded in other traditions 
reported by al-Tabarani and others. Al-Zayla'ī, vol. 3, 292. 
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ere ee hs, but He will call you to acc 
ee $s S ijai 3 what we have letonii Sunt for YOur 
deliberate oat m hw is an oath taken about a past fact under 
Toe 4 erin’ but the truth is different from it. This is 
Pēr which we hope that Allah will not hold accountable the Person 
making it. Such a null oath is like a person eae By Allāh it was Zayd” 
„nd he believes that it was Zayd, but it was actually Amr. The lega] basis 
of this are the words of the Exalted, Allah will not call you to account 
for thoughtlessness in your oaths, but for e intention in your h sé, 
and He is Oft-Forgiving; Most Forbearing. He (Muhammad (God bles. 
him)) has, however, associated it with hope due to the disagreement 
its interpretation. 
sg te ti rie persons making a vow intentionally, under coercion or 
out of forgetfulness are all equal, so that expiation becomes obligator 
(for its violation). This is based upon the words of the Prophet (God bless 
him and grant him peace), “Three things if intended serio usly are taken 
seriously and if said in jest are still taken seriously: marriage, divorce and 
yamin.”> Al-Shāfi ī (God bless him) opposes us in this.° We will elaborate 
the distinction under the topic of coercion, Allah, the Exalted, willing. 
If the person undertakes the act mentioned in the oath (thus vip. 
lating it) under coercion or out of forgetfulness, it is the same (as if the 
violating act was intended), The reason is that a real act is not made non- 
existent due to coercion, and the bringing about of the (violating) act isa 
condition. Likewise if he brings about the (violating) act in a fit of faint- 
ing or insanity, because of the fulfilment of the condition (of violation) 
in reality, If the rationale behind the rule (of expiation) is the removal of 
blame, then the legal rule turns upon its evidence, which is its violation, 
and not on actual blame.’ Allah, the Exalted, knows what is correct. 


the belief 
the Oath 


4Qur'an 5:89 

*Ourān 2: 225 

"The Author uses the word yamin in the tradition, while other jurists use the word 
atāg instead. All these are gharib. The tradition recorded by Abū Dawud uses the word 
raj ah (retraction), Al-Zayla'ī, vol. 3, 293, 

‘He relies on the tradition that says that the Pen (of liability) has been lifted in the 
case of forgetfulness, insanity and minority. 

“For there is no blame for one under a fit of fainting or of insanity. 
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Chapter 85 


Valid and Invalid Vows/Oaths 


He said: An oath is taken in the name of Allāh, or in another name from 
among the names of Allah, the Exalted, like al-Rahman or al-Rahīm, or 
by mentioning one of His attributes that are used for oaths in practice, 
like the Might of Allah, His Majesty or His Greatness. The reason is that 
vow by naming the attributes is known in practice, and the meaning of 
the oath reflects the power that is obtained, for he believes in the Glory of 
Allah and His attributes, therefore, the mentioning of Allah’s name and 
His attributes is suitable for urging him to act or to prevent him from 
doing so. 

Except that if he uses the words “By the knowledge of Allah,” then 
this will not amount to a vow, because these words are not used in prac- 
tice, The reason is that he uses them and means thereby what is known. 
It is said: "O Lord, forgive us what is in Your knowledge of our sins,” that 
is, what exists in Your knowledge. 

If he says, “By the wrath of Allah and His displeasure,” then he has 
not made a vow. Likewise “By His mercy,” because a vow with the use 
of these words is not known in practice. Further, by His mercy is some- 
times meant its effect, like rain or heaven, while wrath and displeasure 
are intended to mean punishment. 
| If a person uses words meant for someone other than Allah, like , 
“Prophet” or “ka‘bah,” he has not made a vow, due to the words of the 
Prophet (God bless him and grant him peace), "When one of you makes 
a VOW, he should make it in the name of Allah or abstain from making 
It, Likewise if he makes a vow by naming the Qur’an, because this is not 
done in practice. The Author (God be pleased with him) said; This means 
that he says, "Wa-al-Nabī, wa-al-Qur’an.” If, however, he says, “I am free 
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of the tita eee by this word is known in practice, In the opi | 
| jurists, he intends thereby obedience to Allāh and ob diene 
is one of His rights, therefore, it is not a vow in the iris nf Vēja 
tēti ikh : wee have said that if he says, “wa-al-haqqi,” it pia ia 
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If hesays, “I swear,” “I swear by Allah,” “I vow,” “I vow in the name of 
Allah,” “I bear witness,” or “I bear witness by Allah,” then he has made 
an oath. The reason is that these words are used for making vows, and 
this form is for the present, but it is employed for the future through 
the accompanying evidences, therefore, he is deemed to make a vow in 
the present. Further, bearing witness is an oath. Allah, the Exalted, has 


said, “When the Hypocrites come to thee, they say, ‘We bear witness that 
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Joes not ned M ty of it being a promise or an oath in the name of 
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que to than Allah. EIN | 
one other si, “Sawgand mikhuram ba-khuda’i,” it amounts to 


me r 
pear ne is that it is for the present. If he says, “Sawgand khu- 
an oat. The tt d that it does not amount to an oath. If he says in Farsi, 
rams then it mei ba-talaq zanam (I swear by the divorce of my wife), 
sawgand kat unt to an oath, because it is not well known. 
te: ‘amrullahi wa-aymullahi (1 swear by God), 


a his statement la- 4 
Likew!® a lies that Allah remains, while aymullah means 


ah im 
beara is the plural of yamin. It is also said that it means 
ear by Allah), The word aym is a link like the character waw, 
with both is well known. So also if he says, “The covenant 
ah and His compact.” The reason is that compact is an oath. Allah, 

an ited, has said, “Fulfil the Covenant of Allah,”* The term mīthāg 
ne sm is an expression used to mean ‘ahd (covenant). 
utt if he says I am obliged by a nadhr (vow of consecration) or 
nadhrullāh. This is based upon the words of the Prophet (God bless him 
and grant him peace), “One who makes a vow of consecration (nadhr) 
without naming the object, is liable for the expiation of an oath,’ 

if he says, “If 1 do such and such thing then I will be Jew or a Chris- 
tian Or an unbeliever,” then it amounts to an oath, The reason is that 
when he deemed the condition a sign of unbelief, he believed that it was 
obligatory to prevent its occurrence, The statement by its creating an obli- 
gation of avoiding it without the condition makes it an oath, just as you 
would say in the prohibition of the permitted.* If he says this about an 
act that he committed in the past then it will amount to a yamin ghamiis, 
and he will not fall into unbelief taking into account its operation in the 


aymunt 
wallāhi (1 SW 
and an oath 


*Qur'an 63:1 

1Our'ān 58 : 16, 

*Qur'in 16:91 

The tradition is recorded by Abū Dāwūd and Ibn Mājah. Al-Zayla'ī, vol. 3, 294. 

‘Like saying, "Each permitted thing is forbidden for me.” This will be considered an 
oath, Al-‘Ayni, vol. 6, 131. 
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85.1 KAFFĀRAH (EXPIATION) 


Expiation for an oath is the emancipation ofa slave, with the same types 
deserving reward as they do in the case of zihār, and if he likes he can 
clothe ten needy persons with one dress for each person or what is more 
than that. The shortest dress is one in which prayer can be offered. If he 
likes he can feed ten needy persons like the feeding in the expiātion of 
zihār. The legal basis for this are the words ofthe Exalted, "The expiation 
for it is the feeding of ten indigent persons on a scale of the average for 
the food of your families; or clothe them; or give a slave his freedom, If 
that is beyond your means, fast for three days.”* The word “aw (or)" in 
the verse is for choice, thus, the obligation is for one of the three things 
mentioned, 

He said: If he is not able to undertake any one of the three things, 
he should fast for three consecutive days. Al-Shāfi'ī (God bless him) said 
that he is to be given a choice (in the days) due to the unqualified meaning 
of the text, We rely on the recitation of Ibn Mas‘ud ( God be pleased with 
him), “The fasting of three consecutive days,” and this is like a mashhur 
tradition. Thereafter, the elaboration of the shortest length of the clothing 


"Zina and sariqah do not admit of abrogation. Al-'Aynī, vol. 6, 133. 
"Qur'an 5: 89. 
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jue is © AA precedes stievi datos xt ewarded for expiation on 
val. expiation Pre id that he is to ber ‘cing of the cause, 
jf his €XP bless him) said t nt to the arising O ee: 
-cq (God id it subseque ing an injury. 
K] 1 al . bd n a 
a | wealth ie? dā it resembles expiation after EA FA is NO 
> ; €, 
H O is for covering up the ate an obstacle and 
gue en yamin is not the cause for 1 
We af Further, 
re. 


inj t leads to 
istingui from injury for tha 
offence A ad to the rule, as distinguished 
e 
does not 


et ack from 
he rule ak IIS ij to the needy person is not taken b 
sha fits incidence as charity. A a debe lag 
ager on who makes a vow to comm deerksnpreaey 
He said: A vaigā pray, or will not speak with rutks y A 
saying hat Ku it is necessary that he considers i Pec ninth? 
will kill a SE and is to offer ge gramme pas as eet P rētas 
peepee d bless him and grant hi } Da farre 
of the Prophet ue d then deems another act better t an , sea 
aktrise d thereafter offer expiation for his vow. Tra 
mit the better act an | Aan aE eet vas a : i ; 
mn a a Viae arian ek mn laka 
abe NASA mel factor, as opposed to this, for committing 
and there is no compelling s 


to BY users 1S € 


Atti treme 
pē the requiz® 
meer | 


ate liever makes a vow and then violates his vow in R ms a 
on mies kkā to Islām, there is no violation for sk K 
seine tha he does not possess the legal capacity for a Sa $ kt 
mate rahe Cle of Allah, and with his unbelief he anne ki i 
nke he is not eligible for expiation for that is an act of worship. 


"sā" if it is not a dress of the 
"That is if it reaches the value of one-half sa‘ of wheat even if it is 
minimum required length. 


ith him). Al-Zayla‘t, 
"Mis recorded by Muslim from Abū Hurayrah (God be pleased with him) 
vol. 3, 206, 
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If a person prohibits for himself SEX LNS 0, 
ep 


not become prohibite : 
Gil Gow hitiE 1 ip he is under an obligation, if OSsesseg itd 
hre Rad enilatian a panon, Al-Shafi'l (God ble wd akes fri 
inverting what is lawful Bacio prohibiting ie him) said ch) 
PER MJ shire cca a ore, a lawful act, which j Permitted ią in 
that’ his statement lētāk i transaction that is sn the yamin, ç 
is possible for establishin ķi the proof of prohibition awful, We es 
establishing of the et kās p e external to ir i Operation 
e vow, thus, ading to | 


tion. Thereafter ifh | 

ecommits an j resuting in j 

those that he Ay: act, partially or NS Prohi 
. Ši com Ohib; 
prohibited, he violates the oath and bē fromamo,. 
EXPlation þ b 
“Come. 
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obligatory. This i 
is the meaning of ite e, 
prohibition when establi 8 of making it lawful 
ished affects ea mentioned 
ch of its consti t bec 
tītuent. auge 


If a person id 
2 says, Each lawful thing j . 
applies to eating and drinking Sole it howe for me” 
other thi aedi ; ss he has fi ib 
jēla vēja Qiyas dictates that he violates the ath tes ae 
cane V fits aha because he has pansies moment he com 
ch is breathing and so a ed a permissi i 
> on. This h sa) Missible av 
him). 15 the opinion € act, 
a ). The reasoning underlying istihsan is ik i of Zufar (God bless 
application is rejected 4 g it to the most general meaning Wh ty and 
> cted, the statement appli i - When such 
theithi Sf whati applies to eating and drink; c 
ri FF 4 at is customary, as the statement is čūla pio: in 
the basis kka The statement does not include his : if ‘n practice 
Sea ies due to the non-consideration of aa €, Except on 
< rk he intends it, it amounts to ila’, and the ii mia general 
k ay Uh eating and drinking. All this is the response will not move 
bless th entic narration (zalur al-riwayah). Our Macha'ikh jurists a A 
‘ss them, said that a divorce occ rists), G 
eed = a a divorce occurs through it without 2 pastā 
view. Lik ši fe erance of its usage for this, and the fatwa issued o bis 
. - Ww S s x V Le <= ar ii $ - M d . ` n g 
būstē salā a eat feces Halal is harām for me,” and this on he 
r „They differed about the statement (in Farsi), * = 
take in tay - - rr atement (in Farsi), ‘An thi 1 
be sauju er ee is prohibited for me,” as to whether aenea oe 
ated for this. The more authentic view is ‘ 
oe ic view is that wit] avait? 
il ʻe ithout int 
is to be deemed divorce on the basis of what is customary tākā 


then i 


ion for 


If a perso i 
a adi S makes a vow of consecration (nadhr) in absolute terms, 
er an obligation to fulfil it. This is based on the words of the 
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), “Ifa person makes a vow 
fulfil what he names." 
and the condi- 


o the absolute 
ended on a condition 1s one 
It is narrated from Abu 
pinion and said: If he 


an obligation to per- 
I own,’ it is to 


d grant him peace 
the object, he should 
ation to a condition, 


the vow itself,” due t 


bless him an 
names 


of ie links the vow of consecr 

a found, then he must fulfil 
tion ! F the tradition, because what is suspe 
erms” es immediate performance in his view. 
he withdrew that o 


hat 1 ad bless him) that 
such thing then I am under 


Han wf I do such and enh 
:: or to fast for a year or give in charity what wn 
=i compensated through expiation for the vow. This is also the 
i uhammad (God bless him). He also moves out of the under- 
view > fulfilling what he mentioned in the vow. This is the case when 1! 
takin’ gh that he does not desire in itself? for it contains the meaning 
pe ee in it in the sense of yamin. It is on the face of it a VOW of 
i O Gi therefore, he is given a choice between choosing any of the 
ee on that he likes. This is distinguished from the case where it is 
Ae "dition that he desires for itself, like saying, “If Allāh gives health to 
ge 7” because i this there is an absence of the meaning of a yamin, 
ention. This detail is correct. 
If a person makes a vow and says, "If Allah wills,” linking it 
with his VOW, then there is no violation of the vow. This is based on the 


words of the Prophet (God bless him and grant him peace), “If a person 
< “If Allah wills,” then he is absolved of his vow." 


es a vow and says, 
however, be linked with the vow, because after having made the 


atement it is followed by retraction and there is no retraction 
alted, knows best. 


my sick 


that is; PTĒV 
He said: 


mak 
It must, 


complete st 
ina VOW, Allah, the Ex 
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li i T1 vie re ` " ; 1 
It is ghari, however, there are other traditions about the fulfilment of nadhr thal 
have been recorded by ab Bukhari. Al-Zayla'’l, vol. 3, 300 
\2 oc y i ` mi 
He cannot opt for expiation due to the absolute me 


M-Aynī, vol, 6, 143. 


Like drinking khamr. 
MI is gharth i T 
is ghart in these words. There are, however, other traditions recorded by the 


Au the fi 
thors of the four Sunan that convey the same meaning. Al-Zaylail, vol. 3, 301 


aning of the above tradition. 


chapter 8° 


vows About Entering Houses and Residing There 


n makes a vow that he will not enter a room, but then enters 

Ka‘bah, or a mosque, Or a church or a synagogue, then he has not 

s d his oath. The reason is that rooms are those that are built for 

gt? the night there, and these structures are not built for this pur- 
Sp 


ose. | 
i Likewise if he is on the entrance of the room or under the awning 


over the main door, due to what we have mentioned. The awning is usu- 
ally over the side street. It is said that if the entrance is such that he will 
be inside the room if the door is closed and it has a roof over it, then he 
has violated his vow, because this is a place where one usually sleeps. 


If he enters the ledge, he has violated his oath. The reason is that it 
' built for sleeping in sometimes, therefore, it becomes like the winter 
and summer enclosures. It is said that this is the case when the ledge has 
enclosing walls for their ledges were made like this. It is also said that the 
response is meant for the unqualified meaning, and this is correct. 


Ifa person makes a vow that he will not enter a house, and he enters a 
house that is in ruins, he does not violate his oath. If, however, he makes 
a vow that he will not enter a particular house and he enters is after it is 
razed to the ground and has become an open space, he violates his oath. 
The reason is that the term dar is used for the courtyard of the house both 
by Arabs and non-Arabs. It is said: dar ‘amirah and dar ghamirah (for 
builtand unbuilt houses). The poetry of the Arabs supports this meaning 
(of courtyard). The structure is an additional description for it (in the 


vow); except that it is redundant where the structure is present, but taken 
into account where it is absent. 
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If he makes a vow that he will not enter this parc: 
turns into ruins and then another is built there, h Particular dar 
he enters it, on the basis of what we have said b € violates his Yo, ad i 
on after its collapse. "O EKause the name ft a 
If the lot is turned into a mosgue or a bath a 
and he enters it, he does not violate his vow iie. 4 garden or a r 
longer a dār due to the imposition of another p aoe is that į is $ 
enters it after the razing of the bath or other Res ON 1t. Likewise fh 
not revert to the name of dar. ucture, because it R S 
Ifhe makes a vow that he will not enter this ki 
does so when it is demolished and the lot has beco 
does not violate his vow, because of the removal a paar: 
it, as it cannot be used for spending the night. If th meee 
and the roof is missing he will violate his oath as za per 
there, while the roofis an additional attribute for it Ēka A a 
room is built there, he does not violate his oath u ó A 
is that the name did not survive after it was TOREA 
FA ki a person makes a vow that he will not enter this particular dā 
ys on its roof, he violates his vow. The reason is that th es 
of the dar. Do you not see that a person in itikāf does n e tāda a 
if he goes to the roof of the mosque, therefore, it is said hat Wate i 
violate his vow, and this is the view preferred by the fagih Aba icin za 

He said: Likewise if he comes into the entrance of the h i van 
should be understood in terms of the detail given earlier, id" 

If he stands in the window of the house so that if it is closed he wi 
not be inside, he does not violate his vow. The reason is that the ang 
for enclosing the house, therefore, what is within it is not outside +g 

ouse. 

If a person makes a vow that he will not enter this particular house 
and he is inside the house, he will not violate his vow by getting u 
but he will by moving out and reentering, on the basis of istihsāt. iyi 
dictates that he has violated his vow, because staying on is assigned the 
rule of commencement. The reasoning underlying istihsān is that entry 
does not have the meaning of staying on, because il is separate entry from 
outside into the house. 

If he makes a vow that he will never wear this particular dress when 
he is wearing it, and he takes it off at once, he does not violate his vow. 
Likewise if he makes a vow that he will not ride this particular animal, 


Particular room and h 
e 


pace, he 
om from 
standin 

be speny 
f another 
ntry. The reason 
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he does not violate his 


that he will not reside in this partic- 
and begins to vacate it immediately. 
his vow due to the existence 
made for its 


„cit, and then dismounts at once, 


.. riding +? 
he !5 5 -f he makes a VOW 
milar!Y» n he is living in it, at 
said that he violates ‘to 
far : nifitis partial. We argue that a yamīt IS j 
= dition C period of its realisation 15 exempted. 
the dress for some time, he violates his vow. 
e presumed to exist til] a similar act is 
duration is fixed for them. It 1s said, I 
' as distinguished from entry for it 
> in order to indicate duration 
he is to be deemed 


- ayes to Weak 
al] these acts ar 
e reason ou not see that a cure 
gertaken: © and “I wore it for a day, as < 
rode for 2 T continued to enter for a year 
«not said» if he resolves a pure initial wearing, 
l his statement probably implies this. os l 
erson makes a VOW that he will not reside in this par- 

and he then moves out without returning; while his assets 
ticular hont i till inside, he has violated his vow. Lhe reason is that 
| ai th his assets and his family still in it, 
ating in the market will say, "1 


he will deemed to 
d courtyard have the same sta- 


ording to custom, thus, a person oper 
ace 


I P AAJ T} i 


ing assets and family according to what is narrated from Abū 
because according to custom he is not counted a 
h he has moved, as distinguished from the first 
(of the house), A village has the same status as the city (for this a 
pose) according to the sound response. Thereafter, Abū Hanīfah (Go 
bless him) said that it is necessary that he move all his assets, because 
their remaining behind leads to violation of the vow. The reason is that 
residence is established by all these things, and such residence remains as 
longas any part of these remains behind. Abū Yūsuf ( God bless him) said 
that the major portion is taken into account, because moving everything 
may sometimes be difficult, Muhammad (God bless him) said that things 
that constitute his kadkhudhā 'ī (Farsi: family and servants) are taken into 
account, because what is beyond this is not part of his residence. The 
jurists said that this is the best view and most compassionate for the peo- 
ple, It is necessary that he move to another house without delay so that 
the vow is completed. If he moves out to the street or to the mosque, they 
say it is not completed. The dalīl (evidence) in al-Ziyādāt is that a person 
who moves from a city with his family is deemed to be the resident of that 


tus as ā 
on mov 3 
vino (God bless him) 


resident of a city from whic 


case 
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land for purposes of prayer until 
Likewise here. Allah knows best. 
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chapter 87 


tering and Leaving Buildings, and Other 
En 


Matter S 


son makes a vow that he will not leave the mosque, but 
Sars meone who carries him out, then he has violated his 

etch vis that the act of the person ordered is attributed to the 
Mein hes rie briek, It is as if he mounted an animal and moved out, 
one giving 3 out under duress he has not violated his vow, because 
IED der transferred to him due to the absence of an order. If he is 
ose ‘th his consent, but not his order, he does not violate his 


ied out WI V . Į 
carried ing to the authentic narration, because transferring of the 


accord 
= him is through a command and not mere consent. 
ac 


if he makes a vow that he will not leave his house except for a funeral, 
and then he goes out for a funeral, but thereafter he attends to another 
need (while he is out), he does not violate his vow by doing so. The rea- 
son is that the present going out is exempted and going to a place after 
that does not amount to going out. 

lf he makes a vow that he will not go out to Makkah after which he 
goes out intending to go there, but turns back, he has violated his vow, 
as he has gone out with the intention of going to Makkah, which is the 
condition, because exit means moving from within and going out. 

lfhe makes a vow that he will not visit Makkah, he will not violate his 
vow unless he enters Makkah. The reason is that this is an expression for 
reaching. Allah, the Exalted, has said, “So come, both of you, to Pharaoh, 
and say;” If he makes a vow that he will not go to it, then it is said that 


He said: 
he then 


'Qur'dn 26 : 16 


16> 
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this is in the meaning of visiting, while it is Said th 
at it 


which is correct as it is an expression for leaving. is like Boin 
If he makes a vow that he will certainly visit B b Ou, 
do so till he dies, then he has violated his vo “srah, but he 


life for it was possible to fulfil it prior to this Win the last Moment * Not 
lt he says to another, “I will certainly ake O Ž his 
to,’ then this is to be construed to mean ability ow if 
not normal ability. It has been elaborated in iP ys «IP ect to 
(Muhammad) said: If he is not unwell, or the ies ab Sagh 
him, or some other event has not taken p Kid 
apes! kedas him, he has violated his v 
of gadā” (that is, if destined i 
and Allah, the Exalted. This is so ae the rr tter is between pt 
EE Ka | 18 SO as the reality of abilit Een him 
e act. The unqualified term includes the safety of limb 7 accOmpanie 
ness of means that are so in practice. Thus, an tī s and the sound, 
term will be interpreted in this meaning. Intendin ee Use of the 
morally correct as well, for he intended the t ae Meaning is 
used. Thereafter it is said that the statement is Words 
as well, as we have elaborated, but it is also sa (gādā? 
goes against the apparent meaning. nd as i 


If a person makes a vow that his wife wi 
permission, and he permits her once and che poe oe at his 
out another time without his permission, he has eneit, on she goes 
situation it is necessary to take permission for going out = ni In this 
reason is that the exempted exit is linked with BAAR tek The 
beyond that is covered by general prohibition. If he Kesis kis ti 5 
just once, he is to be deemed truthful morally, but not PE ANE 

' e it 


probably includes this meaning, nevertheless it go i 
Ka goes against the apparent 


Ma 
health = 


p r, Ww 
n has not here he 


lace that depri, er eeven 
Prives hi; ted 
ow. If he intendeg him 


rue meaning of the 
sound in the sense p 
id that it is not soy 


If he says (in the previous statement), “Unless 1 permit you,” and 
then permits her once and she goes out, but thereafter goes AEE 
without his permission, he has not violated his vow. The reason n 
this phrase is for a limited meaning, therefore, the oath terminates with 
it (permission). It 1s as if he said, “Till such time that I permit you” 

If the wife of a person intends to go out, but he says to her, “If you 
go out you are divorced,” after which she sits down for a while, and 
then goes out, then he has not violated his vow. Likewise where a per- 
son decides to beat his slave, and another person says to him, “If you beat 
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n. He holds back for a while after which he 


i ema = x 
ve isa fre wr. Itwas Abū Hanifah 


hen MY” X; e of vow is known as a yamin fa 


oe i nk alone who gave expression to it. The ponte gm 
Go ess hi! ractice the intention of the person making the 1 Lats 
s i that : to prevent the beating and going out, and (stateme 

ti 
ows as ae on Sit down and have lunch with me,” and the 
faman i ART my slave is a freeman,” after which he goes 
sd at d his vow, The reason 


e lunch, he has not violate | 
exis x made in response to the invitation, copter it 
; d for that invitation and applied to the lunch to which e 
the case where he says, “If I have 
therefore, it will 


er say” 
oth 4 returns to 


iS 
will be conS* 
` ited. 
as invi 5 , 
-htodays 251" thus 
lun das. an indepen 


" pagent vows not to ride an animal of such and such person, but 
Ifap 


. 1. an animal belonging to the authorised slave (of such person), 
< this man is indebted, he has not broken his vow, accord- 
whether O° HET (God bless him), He does not violate his vow when 
ng to AP ceeds assets even when he included the animal owned by his 
ue PAE intention as this person does not have any ownership in the 
os if Kanaet the debt does not exceed the assets or he does not have 
soy then he does not break his vow as long he does not include 
a av animal in his intention as his ownership in the slave subsists, 
sp it is customary to attribute ownership to the slave, therefore, 
itis done legally as well. The Prophet (God bless him and grant him 

eace) said, “If a person buys a slave and he has wealth, then it belongs to 
the buyer. Consequently, attributing ownership to the master becomes 
doubtful, therefore, it is necessary to stipulate intention. Abū Yūsuf (God 
bless him) said that in all these situations he breaks his vow if he had such 
intention due to the ambiguity in attributing ownership. Muhammad 
(God bless him) said that he breaks his vow even if he did not have such 
intention taking into account the reality of the ownership. The reason is 


that a debt does not eliminate ownership in the option of the two jurists. 


rue | 
This is distinguished from 
he has gone beyond the response, 


dent statement. 


"It is recorded by all the six sound compilations. Al-Zayla't, vol. 3, 304. 


chapter 8° 


vows About Eating and Drinking 
0 


i erson makes a vow not to eat of a particular date palm, 
e said: If a P ent applies to its fruit. The reason is that he associated his 
en his F akins that is not eaten, therefore, it is construed to apply 
vow with som out of it, that is, its fruit, because the tree is the cause for 
to what dē gk it is the figurative meaning that is suitably used for it, 
ie K condition is that the fruit is not altered into something new 
ae? does not break his vow by using mead, vinegar and what is 
sO 
airē makes a vow that he will not eat these unripe dates, but he eats 
ree when they ripen, he will not be breaking his vow, Likewise if he 
; that he will not eat from these ripe dates or drink this milk and the 
fi es turn into dry dates, the milk into thick paste, he will not violate his 
vow. The reason is that the qualities of being unripe and ripe are the basis 
of the vow, likewise its existence as milk, therefore, it will be restricted to 
them. The reason 1s that milk is consumable, therefore, the vow will not 
be interpreted to apply to what is extracted from it. This is distinguished 
from the case where he vows that he will not speak to this minor or this 
young man, but he does speak to him after he grows old (he will break his 
vow), because cutting off relations with a Muslim by ceasing to speak to 
him is prohibited according to the shari‘ah, therefore, the cause will not 
be deemed a cause according to the shari‘ah. 
If he vows not to eat the meat of this very young lamb, but he eats 
of it when it becomes a ram, he will be breaking his vow, because the 
attribute of being small is not the basis of the vow. The reason is that the 


prohibition of what is prohibited is greater than the prohibition of ram 
meat. 
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He said: If a person vows not to eat unri 
he has not broken his vow, because they are 


If a person vows not to eat unripe or ripe dat 
neither unripe dates nor ripe dates, but then ARS 
coloured) dates, he breaks his vow according to Ab 
him). The two jurists said that he does not break 
dates, that is, by saying ripe and eating partially 
ing unripe and eating partially unripe dates. The reas CS and fy 
unripe dates are called ripe and partially ripe dates are SREE 
It is as if the vow was about buying such dates. He 4: 
bless him)) argues that partially unripe dates are those C; 
unripe part at the tail, while partially ripe dates ; Vitas have a a 

z y npe dates are thos Smal] 
opposite, thus, one who eats them has caten unripe and n that are the 
cach ofthese is intended for consumption, as distin kans pe 
as that applies generally and the partially follows he Fl x oi 

If he makes a vow not to buy ripe dates, but he buys $ dt 
in which there are ripe dates, he has not broken his as unch Ofd 
that purchase applies to the whole and the predominant | ae ti 
vow pertained to eating, he would have broken his oath ie 
applies gradually to small parts, therefore, the dates in th pease: 
intended. It becomes as if he vowed not to buy barley or meh oat 
it, and he buys wheat in which their are grains of barley and | k ra 
it, he breaks the vow with respect to eating but not buying $ 
of what we said. Á 
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On the basis 

He said: If a person makes a vow that he will not eat meat, b 
eats fish meat, he does not break his vow. Analogy dictates that 4 on 
break it, because it has been called meat in the Qur'an, The en 
istihsdn is that this use of the term is figurative as lahm is produce iF sf 
blood and there is no blood in them due to their existence in ind W 
he consumes swine flesh or human flesh, he breaks his vow, PR 4 
is lahm in reality except that it is forbidden, and an oath is constitut 
validly for avoiding something that 1s prohibited. Likewise if he dušas 
liver or tripe. The reason is that it is la/i in reality and grows through 
blood. Further, it is used in the place of meat. It is said that he will not 
break his vow as in our custon) it is not treated as meat. 

He said: If he makes a yow that he will not eat or buy fat, he will 
not break his vow except in the case of fat around the stomach (of the 
animal), according to Abu Hanifah (God bless him). The two jurists said 


not unripe, S Ting date 
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t from the animal's bac f 
i hich melts over fire. The Imam argues 
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h -y Do you not see that it grows through blo ks his 
(0 t . reality. DO Y + Consequently, he brea 
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Oy iris M for deriving streng but he does not violate 
as meat 0" t to a vow about meat, ka d 
ed ase”. with respec It is said that this 15 base 
b | t -ip a vow about selling meat. it 1s apply in any 
ae say cr age, but in Farsi the word peh does not apply 
i ‘c languen © 
? he back of the animal. 

w that he will not buy; 
: ts it, 
ail of a sheep, OF ea 
dis not used as a substitute for S 
s ; i 
pecauls® vow not to eat from a particular lot of ch = oat 

a ma 
If bē ne rant until he chews the wheat. If he vite ee ra KG 
not break ce will not break his vow, according to Al Bie ven if he 
this wheat, DE iurists said that he will break his vow € - 
him). The two / «it falls within its comprehende 
pless ^! ade of the wheat, because it falls eae fod 
eats pread S ractice. According to Abū Hanīfah (God bless him 4 sini 
meaning šā it reality In use for it is boiled and roasted and chewe a 4 
an indepē? ; overns the figurative customary meaning ON the basts O 
(his meaning Ja by him if he chews it, he breaks his vow according to 
a = erre als 7 » ff g ive 
(he rule JK + and this is correct due to the generality of the goti 
ak a will not put a foot in the house © 


the ep as if he says that he 
"ing, Itis just as tt ne says Oe : 5 Pia 
Siae he = this (general meaning) towards which the opinion points 


and so. lt i J 
¢ axe that he will break his vow if he eats its bread. 
whe l 
he will not eat of this flour, but he eats of its 


he makes a VOW that | 
b a he breaks his vow, because the flour itself cannot be eaten, there- 
r , 


fore, it applies to what is derived from it. If he swallows the flour as it is, 
he will not break his oath, which is correct, as it gives way to the figurative 


meaning: 

ifhe makes a vow not to eat bread, then his vow will apply to what the 
residents of the city, according to their custom, consider eating bread. 
This is bread made of wheat and barely as that is what is customary in 
most lands. If he eats bread of gatā'if (triangular doughnuts made in 
butter), he does not break his vow, as they are included in the meaning 
of bread in its broad meaning, unless he included them in his intention, 
for his statement probably implies this. Likewise if he eats rice bread in 
Iraq, he will not violate his vow, because it is not part of their practice, 


it due to th 7 


or not eat, meat OF fat, but 


he does not break his vow> 


wit ! akes a vo 
meat or fat. 


mak 
Ka sthe fatt 
then itis a third type an 


A ae 
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Sak: Yowsi¢, 
é X T aae A 
but if he was in Tabirsistan or another lan du 


} d whe ee 
he will violate it. SENI consumed as 
If he makes a vow that he will not e 


meat and not to eggplant or 

meaning it abplles 15 AGA seat kr aust 15 that in its Un PPly ty 
all things that can b he tpiph and ther gree Hi teu 

ngs that can be roasted like eggs and other thi 5 intenti 

meaning of his statement is given effect, 7765 50 that the āga 
! IF he vows not to eat cooked food, then this appli l 
is cooked. This is based upon istihsan keeping here IES to meat at 
account. The reason is that giving it a very general Sis practice into 
therefore, it will be applied to what is specific and sīkais 15 difficule 
food cooked in water. The exception is where he includ Own, Which ig 
in his intention for it amounts to going to extremes re] h ES other thin 
curry/gravy of this meat even then he will be violatin hi dk ; 
it contains constituents of meat, it is called cooked ae ` NOW insofar as 


If a person makes a vow that he will not ea 
will be applied to those that are buried in Se recs pare as y 
market. These are called yuknas. In al-Jami‘ al-Saghir the oe inite 
that if a person vows that he will not eat a head ( skull) it vite iş 
to heads of cows and goats, according to Abū Hanifah (God i applied 
Abū Yūsuf and Muhammad (God bless them) said that it a i a 
to sheep. This is a difference of periods and times, and fare, at 
practice in his times was for the two types, while in their period Pei 
to sheep alone. In our times, the fatwa is to be issued in accorda Pp ted 
practice, as is mentioned in al-Mukhtasar. athi 

He said: If a person makes a vow that he will not eat fakihah (fruit) 
but he eats grapes or pomegranates or moist dates or cucumbers he 
does not violate his vow., If he eats apples or melon or apricots, he oe 
violate it. This is the view according to Aba Hanifah (God bless him) 
Abu Yusuf and Muhammad (God bless them) said that he does violate 
it by also eating grapes, moist dates and pomegranates, The basis is that 
the term fakihah is applied to what is enjoyed before a meal and after it, 
that is, it is consumed in excess of the normal meal by way of appetis- 
ers. In this dry and fresh things are equal after having enjoyed them in 
the usual manner, thus, by having dried melon, he does not violate his 
vow. This meaning is present in an apple and its species, therefore, he 
violates his vow by eating them. The meaning is not found in a water- 
melon and cucumber, as these are more like vegetables with respect to 


breag 
at grilled food it wi 
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umption, thus, he does not break his vow with them. In the 
sal d ET: moist dates and pomegranates, the two jurists say that the 
apes, 


al enjoyment is present in them as these are the most 
meant fruits and enjoyed more than other fruits. Abū Hanifah (God 
sought after that these are things that provide nutrition and are used 
ess him anid leads to deficiency in the meaning of enjoyment through 
medicines ne’s need for survival. Consequently, the dried fruits from 
Rē used as condiments or basic food. 

‘d: Ifa person makes a vow that he will not eat idam (anything 
He sal bread)’ then each thing that alters the colour of bread is idām, 
{ar eat is not idarn, while salt is idam. This is the view accord- 
put roaste arifa and Abū Yūsuf (God bless them). Muhammad (God 
ing tO Ab said that each thing usually eaten with bread is idām. This is 
pips” pa ation from Abu Yusuf (God bless him). The reason (accord- 
also 4 Muitas) is that the term idam is from muwadamah, which 
ing tO mpatibility. Each thing that is eaten with bread is compatible 

EREA ke meat and eggs and the like. The two jurists argue that idām 
wie ; aes that is eaten as a secondary item, and the meaning of being 
ae r a mixed form is found in reality in these, and when con- 
<a cadependéntly the meaning is found in the legal sense. Complete 
pak atibility depends upon absorption as well. Vinegar and other liq- 
ere not eaten alone but are drunk, while salt is not eaten separately 
in practice as it dissolves, therefore, it is secondary, This is different from 
meat and other similar things for these are eaten separately. The excep- 
tion is where he includes them in his intention insofar as this would be an 
extreme case. Grapes and melon are not idam, which is the correct view 
(out of different views). 

If a person vows not to have ghada’ (breakfast/lunch), then ghadā” 
is between the morning prayer up to zuhr prayers, while ‘asha’ (din- 
ner/supper) is between the zuhr prayer up to midnight. The reason ts 
that the meal after the declining of the sun is ‘asha’. It is for this reason 
that the zuhr prayer is referred to in a tradition as one of the two prayers 
of ‘isha’, Suhūr is between midnight and the rising of the sun. As it is 
derived from the word sahr and is applied to what is close to it. There- 
after ghada’ and ‘asha’ are meals that are intended to satisfy appetite. The 


case of 8 of addition 


means © 


Oe, 
‘The word idam has a very wide meaning. It includes things like vinegar, oil, honey, 
butter, milk, salt and curry. 
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practice of the residents of each land is taken into 

it is stipulated that the meal satisfy at least etal eit lor them 

If a person says, “If I wear, eat or drink, then the *PP tite "Vu 
then adds, “I meant some things and not others” S slave is free» 
truthful legally or otherwise. The reason is that ig tē to be deg è 
association with the expression, when a dress or oth intention jg , jā 
tioned. A thing implied has no generality, er things are not 5 


l ce therefore, an ; 
it specific becomes redundant. If he says, "an Intention m i 


“IfI w 
drink a beverage (liquid),” he is not to be dd), a dress or eg food k: 


, oe truth a bi 
alone. The reason 1s that it is an indefinite noun used s ad udicati 
therefore, it becomes general and the restrictive j ora Conditi 


s : : ntentio i 
It, except that it goes against the apparent meaning, thy : "Pērātes g 
deemed true for adjudication. ILL not be 


If he makes a vow that he will not dri 
| , rink from + S 
River, but he drinks its water in a utensil, he has Ee es (Tigris) 
until he sips water from the river, i 


ken his 
according to Abū R Vow, 
him). The two jurists said that if he ū Hanīfah (God bless 


| drinks from it with th 
sil he has broken his vow as that is the commonly dis, orate 


The Imam argues that the word min is used for divisibility Eper 
meaning here is in sipping and this is the usage. Accordingly, he bre 
, e 


his vow on the basis of consensus, and transferring the meaning to; 
figurative sense is prevented even if it is well known. Jia 


If he says that he will not drink of the water of the 
drinks from its water with thè help of a utensil, he breaks his vow, The 
reason is that even after scooping up the water it remains attributed to 


the river, and that is the condition. It is as if he has drunk from a canal 
that has been taken out from the river. 


Tigris, but then 


If a person says, “If I do not drink today the water that is in this jar, 
then my wife is divorced,” but there is no water in the jar, then he does 
not violate the vow. If there is water in the jar, but is spilt prior to the 
arrival of the night, he does not violate his vow. This is the view accord- 
ing to Abū Hanifah and Muhammad (God bless them). Abū Yūsuf (God 
bless him) says that he breaks his vow in both cases, that is, after the 
day is over. On the same disagreement is analysed the case where the vow 
is sworn in the name of Allāh, the Exalted. The basis is that a condi- 
tion of the vow becoming effective and its continuance is the concept of 
completion in the opinion of the two jurists, with Abu Yusuf (God bless 
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oreng The reason is that a yamin is formulated for comple- 
him)? dist" e, such completion must be found in order to give effect to 
jon ! à -suf ) argues that it 15 possible to say that it is effective lead- 
| "m in a manner that affects the substitutory duty, which 
: We would say that it is necessary that the original duty be 
"a that it can operate on the substitutory duty. It is for this 
yamin ghamus does not become effective for purposes of 


ation 


: w was absolute, then in the first situation, he does not break 
ifthe Y°". of the two jurists, but according to Abū Yūsuf (God 
in the opuuon O tes ; ; 
it in OP ) he violates it immediately. In the second case he breaks his 
pless him inion of all three jurists. Abū Yusuf (God bless him) makes 
yow in ine serine the absolute and one limited by time. The reasoning 
distin e distinction is that limitation of time is to provide space, 
underlying does not become obligatory except in the last segment of the 
thus, the dinal, he does not break the vow prior to this. In the case 
ai se lute vow it is necessary to fulfil it as soon as he is free of the 
of the a penny In this case he is unable to do so, therefore, he breaks 
Eanes once. The two jurists also distinguish between the cases and 
i sieri for the distinction is that in the absolute vow he is required 
to fulfil it as soon as he ends the statement, but as the fulfilment is lost 
due to the loss of the object of the vow, he breaks his vow as if the person 
making the vow dies while the water remains. As for the vow limited by 
time, fulfilment is obligatory in the last segment of the time and at this 
time the object of completion does not remain due to the absence of its 
conception, therefore, fulfilment is no longer obligatory in it, and the vow 
is annulled, It was as if he made the vow initially in this state. 

He said: if a person makes a vow that he will rise up into the sky or to 
convert this stone into gold, his vow has become effective and he breaks 
it immediately thereafter. Zufar (God bless him) said that it does not 
become effective for it pertains to what is usually impossible, therefore, 
it is the same as what is impossible in reality. Thus, it does not become 
effective. We argue that fulfilment is possible in reality, because rising into 
the sky is possible in reality. Do you not see that the angels rise up into 
the sky, likewise a stone is turned into gold when converted by Allah, the 
Exalted, If it can be conceived it becomes effective for purposes of the 





"Because it pertains to an act in the future. 
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B 
substitutory duty. Thereafter, he bre ATs 


that is established in practice, like the pera ae the ruling of labi: 
he breaks his vow despite the possibility of life retinas row fi js 
from the issue of the jar (stated above), because hae This is dit I 
at the time of making the vow, when there is no ite ie 
In it, Can F 


conceived and thus cannot become effective, Not h 
è 


yows About Speaking 


f a person makes a vow that he will not speak with so and so, 
eaks to him in a manner that the person can hear him though 

.. asleep, he has broken his vow. The reason is that he spoke to him 
ne af yoice reached him, but he did not understand due to sleep. It is as 
and sird out to him so that he could hear him, but he did not under- 
: age to inattention. In some versions of al-Mabsut the condition is 
stan ulated that he wake him up. The majority of our Masha’ikh (jurists) 
ald this. The reason is that if he does not draw his attention it will be 
rā ‘che called out to him froma distance and he is in a situation where he 
cannot hear him. 

If he makes a vow that he will not speak to him except with his per- 
mission, and he permits him, but he is not aware of his permission till 
he speaks with him, he has broken his vow. The reason is that the term 
idhn is derived from adhan, which is a notification or it is derived “from 
falling into the ears,” and all this is not realised without hearing. Abū 
Yasuf (God bless him) said that he has not broken his vow, because per- 
mission is release, and it is complete with permission like consent. We say 
that consent is an inner act, but permission is different from this as has 
preceded. 

He said: If he makes a vow that he will not speak with him for a 
month, then the time begins from the time of the vow. The reason is 
that if he does not mention the month, the vow will become perpetual. 
The mentioning of the month is for excluding what is beyond the month. 
What remains following his vow is within it taking into account the state 
he is in (possible anger). This is distinguished from the situation where 
he says, “By Allah, I will fast for a month.” The reason is that if he does 


He said: ] 
then he sp 
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not mention the month, the vow will not become Perpetual. Mens: 
ing it will be for determining the fasts through it. As it js ind à ention, 
determination is left to him, “Hnite, the 

If a person makes a vow that he will not speak, but then he y 
Qur'an in his prayer, he does not break his vow, however, by 
outside the prayer he will break his vow. The same rule ap 
tahlil and takbīr. Analogy dictates that he breaks the vow in both ca. 
which is also the view of al-Shāfi'ī (God bless him), because reer 
is speech in reality. We argue that in prayer it is not treated as ation 
either in customary understanding or according to the shar‘ (aja 
Prophet (God bless him and grant him peace) said, “For this pray F 
ours, nothing that pertains to the spēech of humans is suitable” por of 

l £ able." It is also 
said that according to our custom he does not break the vow even whil 
reciting outside prayer for in that case he is referred to as a reciter bi 
one glorifying the greatness of Allāh. 

If he says, "The day 1 speak to so and so, my wife stands divorced” 
then the day will mean day and night. The reason is that in the term 
“day” when it is associated with an act that does not extend over time 
the intention 1s that it is unqualified. Allah, the Exalted, has said, “If amy 
do turn his back to them on such a day,” The speech is not extended 
either. If he had formed an intention that it pertains to the day alone, 
then he will be deemed truthful for adjudication. The reason is that the 
statement is used to mean this as well. It is narrated from Abū Yūsuf 
(God bless him) that he is not to be deemed truthful as it goes against the 
well known meaning. If he says, "The night I speak to him, ,..” then it 
is construed to mean night specifically. The reason is that it is the true 
meaning for the darkness of the night just as brightness is for the day 
specifically. The word night is not used in the absolute sense so as to be 
independent of time. 

Ifa person says, “If I speak with so and so, my wife is divorced, unless 
so and so comes or until so and so comes, or unless so and so gives per- 
mission or until so and so gives permission,” following which he speaks 


ECites the 
TēCitin ! 
plies to tage 


"The tradition has preceded in the topic of factors annulling prayer. Al-Zayla'ī, vol. 3, 
304. The words there were: "In this prayer of ours no part of human speech is valid for it 
is glorification, the proclamation of God’s greatness and the recitation of the Qur'an.’ It 
is recorded by Muslim in his Sahih, and other versions by al-Bukhari and al-Dār'gutni. 
A]-Zayla’T, vol. 2, 66. 
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__ orto the person's arrival and permission, then he breaks his 
yin nim P with him after his arrival and permission, he does not 
i ifhe because that is the limit, and the oath continues prior 
preak pi fs d ends after it. Thus, he does not violate the vow after 
o the limi on of the yamīn. If the person named (so and so) dies, the 
the rerminā Abū Yūsuf (God bless him) disagrees with this. The reason 
yow laps**- rohibited thing is speech, which ends with permission and 
iş that pe after death such termination cannot be conceived to exist, 
jir the yamīn lapses. According to his view such conception is not 
here’? 


dition therefore, upon the cessation of the limit the yamin becomes 
acon 


perpetual: i > 
jfa person makes a vow that he will not speak to some other person’s 


but he does not identify a specific slave in his intention, He may 
Ke he will not speak to some other person's wife, or friend. There- 
F ake other person sells his slave, or irrevocably divorces his wife or 
develops enmity with his friend, and he speaks to one of them, he has not 
broken his vow. The reason is that his vow has been made with respect 
to an act that operates on a subject-matter that is attributed to another 
persón, either to his ownership, or to his relations, and such an act is 
not found, therefore, he does not break his vow. The Author (God be 
pleased with him) said: There is agreement when the act is attributed to 
his ownership, but where it is attributed to his relations then according to 
Muhammad (God bless him) he breaks his vow, that is, in the case of the 
wife and friend. He says in al-Ziyadat that this association is merely for 
identification, because the purpose is not to speak to his wife or friend, 
therefore, the permanent association is not stipulated. Thus, the hukm 
will apply to their persons as if he had pointed towards them. The basis 
for what is mentioned here (in the matn) is the narration in al-Jāmi' al- 
Saghir, and the reasoning is that it is probable that the cessation of speech 
was intended for this man himself, therefore, he did not identify a spe- 


cific slave. Consequently, he does not break his vow after the elimination 
of such association on the basis of doubt. 


If his vow pertains to a specific slave, that is, if he says, “Such and 
ur slave; ot "Such and such wife,” or “Such and such friend,” he does 
= iet his vi in the case of the slave, but he does break his vow in the 
ie = i € and the friend. This is the opinion of Abū Hanifah and 

weak od bless them). Muhammad (God bless him) said that he 
vow with respect to the slave as well. This is the view of Zufar 
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as well (God bless him). If he makes a vow that he will Rót 
house of so and so, and that person sells it, after which he PeR enter thi 
it is governed by the same disagreement. The reasoning for hy it, 
Muhammad and Zufar (God bless them) is that attributing thi € View of 
here is for identification. Pointing out, however, is more ei, to 
it cuts of participation of other persons,’ as distinguished = here for 
ing in an unspecified way. Accordingly, pointing out is taken inte et 
and general association becomes superfluous, so the slave bēšs account 
the friend and wife. The two jurists (Abū Hanīfah and Abū Yisut like 
bless them)) argue that the reason for the vow is some vienās 1 
d rejection 


is found in the person mentioned, because avoidance an 
n for their own 


him 


these things (animals, houses and so on) is not undertake 
attributes. Likewise the slave due to his reduced status. In truth it is f 
a meaning found in one who owns them, therefore, the vow is Galis 
with the state of existence of ownership. This is distinguished fronti 
case where the reference is to an association of relationship like the fiend 
and wife for enmity may be for their own persons in which case the asso. 
ciation is for identification and the underlying reason for the vow being a 
meaning in the man is less evident here due to the lack of ascertainment, 
as distinguished from what has preceded. 

He said: If a person makes a vow that he will not speak to the owner of 
this covering (shawl), but he sells it, after which he speaks to him, he has 
broken his vow. The reason is that this association does not imply any- 
thing other than identification, because a human being does not develop 
an enmity due to a head-covering (shawl). It is as if he had pointed to the 
person himself. 

If a person says, “I will not speak with this young man,” but he speaks 
to him when he grows older, he breaks his vow. The reason is that the 
hukm is linked to the person pointed to as his attributes at the present 
time are superfluous. Further, this quality is not the basis of the vow, 
according to the explanation that has preceded earlier. 


89.1 ON DURATION 


He said: If a person makes a vow saying, “I will not speak with him fora 
time (hin); or “I will not speak with him for some time (zaman), oF I 


That is, the probability of some other slave, wife, friend or house, 


ee 


nots with him for a time Or some time,” then it is construed to 
wil x months. The reason is that the word hin is sometimes applied to 
‘od, and sometimes it means forty years. Allah, the Exalted, has 
“pas there not been over Man a long period of Time (hin),”4 which 
ean Six months (gestation),’ and Allah, the Exalted, has said, “It 
"gs forth its fruit at all times (hin). This (six months) is the middle 
sae therefore, the meaning 1s directed towards it. The reason is that a 
ee ` all period is not intended for prevention, because such prevention 
very exist under normal circumstances. A perpetual period is not usually 
may ded, because that implies forever, and had he not mentioned it, it 
pers have meant forever. Accordingly, the period we have mentioned 
" dentified Likewise the words zaman is used in the meaning of hin. 
it is said, “I have not seen you for a hin or for some time” in the same 
meaning. All this applies when he has not formed an intention. If he did 
intend something then the period is as he intended for he meant what he 
said in r eality. 

Likewise if he uses theword dahr (time), according to the two jurists. 
Abū Hanīfah (God bless him) said: Dahr, | do not know what that 
means. This disagreement lies in using it as an indefinite noun, which is 
correct. If it is made definite by the use of alif and lam (al-), then it means 
eternity according to the customary meaning. The two jurists maintain 
that the word dahr is used in the meaning of hin. It is said, “I have not 
seen you since a hin or dahr, to imply the same meaning. Abū Hanifah 
(God bless him) suspended his judgement in determining a period for it, 
because languages are not understood on the basis of analogy. Further, 
usage does not last long enough due to its changing meaning. 

If he makes a vow that he will not speak to him for days, then it will 
be construed to mean three days. The reason is that it is a plural used 
as an indefinite noun, therefore, it includes the minimum used for the 
plural and that is three. If he makes a vow that he will not speak to him 
for al-ayyam, then it is taken to mean ten days, according to Abū Hanifah 
(God bless him). The two jurists said that it will be taken to mean the 
days of the week. If he makes a vow that he will not speak to him for 
months, then it is taken to mean ten months in his view, but in their 

‘Qur'an 14:25 
ki ‘Some commentators have said it means forty years. Al-'Aynī, vol. 6, 204. But see 


ü Hanīfahrs view below, 
‘Qur'an 14: 25 


THs 


opinion it is twelve months, because the character lām is 
is previously known, and that is what we mentioned fo meant for w 
on it. According to him it is a definite plural and will z we 'ssule turns 
maximum that is included in the plural, and that is ten ah Plied to th 
same in his view for the plural “years.” According to th ` reply IS the 
will apply to his entire life, because there is no previous] z 9 Jūrists ir 
other than this. SY familiar Period 
If a person says to his slave, “If you serve 
of days, then you are free,” then “large spite ot akts li number 
Abii Hanifah (God bless him) are ten days. The reason če ca. to 
maximum implied by the word "days (al-ayyām)” The ri is IS the 
that it means seven days, because what exceeds this is EDESA T, ts Say 
that if the vow is in Farsi, it is taken to mean seven days Kong E 
i It is 


mentioned with a singular and not a plural. Allah knows what is cor 
rect, 


Chapter 9 


Vows About Emancipation and Divorce 


jfa person says to his wife, “If you give birth toa child, you are divorced,” 
d she does give birth to a dead child, then she is divorced. Likewise if 
ss sav to his slave woman, “If you give birth to a child, you are free” 
The reason is that what exists is a child born in fact, and is called by this 
game in common usage. Further, it is considered a child in the law (shar‘) 
nsofar as ‘iddah is terminated by its birth, the bleeding following birth 
is called nifās, and the mother (if she is a slave) is called an umm walad. 
Thus, the condition is complete, which is the birth of the child. 
if he says to her, “When you give birth to a child, the child is free,” 
then she gives birth to a stillborn child followed by another who is alive. 
The one alive is alone deemed free, according to Abū Hanifah (God bless 
him). The two jurists said that none of them is free, because the con- 
dition is fulfilled by the birth of the dead child, as we have explained. 
The yamīn, thus, lapses without the effect of its conseguences upon the 
subject-matter. The dead child is nota subject-matter of freedom, and the 
child is the conseguencē. Abū Hanīfah (God bless him) argues that the 
unqualified use of the term is qualified with the attribute of life, because 
the person making the vow intended the establishment of freedom as a 
consequence, which is a legal power that emerges for repelling the author- 
ity of another person. This cannot be established in a corpse, therefore, 
it is qualified with the attribute of life. It is as if he had said, “If you give 
birth to a living child, it is free.” This is distinguished from divorce and 
virpas of the mother as conseguences, because these cannot be guali- 
ed. 
When he says, "The first slave I buy is free,” then he buys a slave; 
the slave is free, because the word “first” is a term for the individual who 
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you, my slave is free, then marriage here is implied. We argy 

ership is mentioned by necessity for the validity of making i that Own. 
and it is a condition, therefore, it is limited to the extent of fede 
effective for the validity of the consequence, which is freedom. In lt is not 
of divorce, it is effective with respect to the condition and noi th ne case 
quence, Thus, if he says to her, “If I divorce you, then you Stand ‘i Ro 
thrice, then he marries her and divorces her with a single re bo tai 
she is divorced thrice. This acts as the standard for our issue tes saon, 

If a person says, “Each slave that I own is free,” then his 7 i 
al-awlād, mudabbars, and slaves are all free, due to the vnavalifed, at 
ciation with all of them, because ownership is established in sein bet 
as ownership of the corpus and possession. His mukatab slaves ae 
free unless he includes them in his intention, because he does not bate 
possession over them, therefore, he does not own their incomes nor does 
he have a right to have intercourse with his mukatabah. This is distin- 
guished from the umm al-walad and mudabbarah. Thus, the association 
is improper and niyyah is necessary. 

If a person says to his wives, “This one is divorced or this one and this 
one,” then the last one is divorced, while he has an option with respect to 
the first two. The reason is that the word “aw” is for establishing of one 
the of two things mentioned. He included her in the first two and then 
added a third to the divorced woman. The reason is that the conjunction 
is for participation in the rule, therefore, it is confined to the subject- 
matter. It is as if he said, “One out of you two is divorced and this one.” 
Likewise if he says to his slaves, “This one is free or this one and this 
one,” then the last one is emancipated, He has an option with respect to 
the first two, as we explained, Allah knows what is correct. 


Chapter 91 


Vows About Sale, Purchase and Marriage 


akes a vow that he will not buy or sell or take on hire, then 
Ifa person dertakes all this, he has not violated his vow 
appoints an agent who unde i ; : ! + 
The reason is that the contract 1s concluded by the contracting party an 
he owns the rights of performance (huquq). Accordingly, if the contract- 
ing party had made the vow, he would have violated his oath. The act 
pat is a condition is, therefore, not found, and that is the contract on 
the part of the one giving the order(principal), for what is established for 
him is the hukm of the contract. Unless, he includes this in his intention, 
for this appears extreme or the person making a vow is one in author- 
ity, who does not undertake contracts on his own, because he prevented 
himself from undertaking something that is normally done. 

Ifa person makes a vow that he will not marry, or divorce, or eman- 
cipate, but then appoints an agent to do so, he has broken his vow. The 
reason is that an agent in all this is like an emissary and a messenger. 
He does not attribute these acts to himself, but to the person giving the 
order, and the rights of performance revert to the one giving the order 
and not to him. If he says that he formed the intention of not speak- 
ing about these things, he is not to be deemed truthful for adjudication 
alone. We shall be pointing out the meaning of this in the explanation of 
the difference, God, the Exalted, willing. 

If he makes a vow that he will not beat his slave and will not slaugh- 
ter his goat, but he orders another who does it, then he has violated his 
vow. The reason is that the owner has the authority of beating his slave 
and of slaughtering his goat, therefore, he possesses the right to delegate 


= "The Hanafis make a distinction between the hukm and hugūg in the contract of 
ncy, 
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the authority to another. Further, the benefit of doin 
owner, therefore, he is deemed the direct actor as ther 
go to the person ordered. If he says, “I intended not 
acts myself,” he is to be deemed truthful for purpos 
as distinguished from what has preceded about divo 
reasoning for the distinction is that divorce is nothin 
of words that lead to the occurrence of divorce for h 
act is like expressing those words, and the word “dj a 

therefore, if he intended their expression then hei both, 
lar meaning out of a general meaning. Accordingly, he is to be ieee, 
truthful morally not legally. As for beating and slaughter, the oe 
ical acts that are recognised by their effects, and attributing bes Fi 
person ordering are by way of causation in the figurative sense pis F 
he intended to undertake the act himself, then he intend F 


ēd what i 
in fact, therefore, he is to be deemed truthful morally and legall A IS true 


8 SO reverts to th 
eare no ri S 
to undertake th at 
es of adjudicatig 

rce. The underly; = 
g but the expressio 

er, Ordering such R 


If a person makes a vow that he will not beat his child, but orders 
another person to do so and he does beat him, he has not violated his 
vow. The reason is that the benefit of beating the child will revert to the 
child, which is disciplining and refinement, therefore, his act will not be 
attributed to the person ordering. This is distinguished from the order to 
beat the slave, because the benefit of obedience through his order will go 
to the person ordering. Consequently, the act is attributed to him. 


If a person says to another, "If I sell this dress for you, then my wife 
is divorced,” after which the person who is the object of the vow conceals 
this dress within the dresses of the person making the vow, who sells 
them without knowing of such concealment, then he has not broken his 
vow. The reason is that the character lam precedes the word sale and this 
requires that it be specific to him, and this means that he sell under his 
orders, because sale accepts delegation, but this is not found here. This is 
different from the case where he says, “If I sell a dress that you own...» 
for here he will violate his vow as he will be selling a dress owned by 
him, whether or not it is under his order, and whether or not he is aware 
of it. The reason is that the character lam precedes the subject-matter 
as it is proximate to it, therefore, it requires that it be specific to him. 
This is true if the dress is owned by him. Cases parallel to this are of 
dyeing and stitching and each act that accepts delegation of authority, 45 
distinguished from eating, drinking and beating the slave, as these acts 
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wnt accept delegation, therefore, the rule will not be separate in both 
¢ rson says, “This slave is free if I sell him,” and he sells him 
dition that he has an option, the slave is emancipated, due to 

rence Of the condition, which is sale, and ownership in the slave 
the [3 es, therefore, it is converted to its consequence, which is freedom. 
oe if the buyer says, “If I buy him he is free,” and he buys him on 
Ales dition that he has an option, the slave is emancipated, as well. The 
gare is that the condition is fulfilled, and that is purchase, and owner- 
‘ace established in him. This is obvious on the basis of the rule upheld 
oe two jurists” as well as on the rule upheld by the Imam, because this 
oy ancipation depends on its condition, and what is contingent is like the 
immediate. If emancipation is given effect immediately, prior ownership 
: established for him, likewise in this case. 

If a person says, “If I do not sell this male slave or this female slave, 
then my wife is divorced,” following which he emancipates them or gives 
them the status of mudabbar, his wife is divorced, The reason is that the 
-ondition stands fulfilled, which is the absence of sale due to the loss of 
the subject-matter of sale. 

if a woman says to her husband, “What if you bring another wife?” 
and he replies, “Each wife that I have will stand divorced thrice,” then 
this wife who took the vow from him stands divorced (too) for pur- 
poses of adjudication. According to Abu Yusuf (God bless him), “This 
wife is not divorced for he excluded her through his response,” there- 
fore, the decision will be accordingly. Further, his intention is to please 
her and that is by divorcing others besides her, thus, it will be qualified 
accordingly. The reasoning underlying the authentic narration is based 
on the generality of the statement, and he went beyond the context of 
the response, therefore, the statement will be treated as an independent 
statement. Further, his purpose could have been to point to a grave action 
when she raised an objection about what the shar‘ (law) has deemed law- 
ful for him, and with such vacillation of the issue it is not suitable for 
restriction. If he intended wives other than her, then he is to be deemed 
truthful morally, but not legally, as it amounts to the restriction of the 
general meaning. Allah knows what is correct. 


ases. 
If a pë 
on the con 


"Khiyār of the buyer does not prevent the passing of title to him. 


Chapter 92 


Vows About Hajj, Prayer and Fasting 


He said: If a person, while in the Ka'bah or in another place says, “I am 
under an obligation to walk to the House of Allah, the Exalted or to the 
Ka'bah,” then he is under an obligation to perform hajj or ‘umrah on 
foot. If he likes he may ride, but then he has to offer a sacrifice (dam). 
Analogy dictates that he is not obliged to do anything, because he made 
obligatory upon himself what is not an obligatory means of seeking near- 
ness to Allah or is intended essentially. Our opinion has been transmitted 
down to us from ‘Ali (God be pleased with him). Further, the people 
were accustomed to make hajj and ‘umrah obligatory through such vows. 
Thus, it is as if he had said, “It is obligatory upon me to visit the House 
on foot.” This makes it obligatory for him to go on foot, but if he likes he 
can take a ride and make an offering, We have already mentioned this in 
the topic on religious rites. 

If he says, “It is obligatory upon me to go out or to move towards 
the House of Allah, the Exalted,” then there is no such obligation upon 
him. The reason is that acquiring the obligation to perform hajj or ‘umrah 
through such expression is not part of the common usage. 

If he says, “I am under an obligation to walk to the Haram or to 
al-Safa wa-al-Marwah,” then there is no such obligation for him. This 
is the view according to Abū Hanifah (God bless him). Abū Yūsuf and 
Muhammad (God bless them) said that because of his statement, “I am 
under an obligation to walk,” he is obliged to perform hajj or ‘umrah. If 
he had said, “Up to al-Masjid al-Haram,” then the same disagreement of 
views applies, The two jurists are of the view that the Haram is included in 
the House being adjacent to it. Likewise, al-Masjid al-Haram is included 
in the House, therefore, mentioning one amounts to mentioning the 


193 





194 Al-Hidayah Box: 

other. This is distinguished from the case where he Mentions al 
al-Marwah, because they are separated from the House. ka ‘Safa and 
the Imam, the creation of the obligation of ihram through ri to 
sions is not part of the common usage, and it is not Possible ŠĀ EXPres. 
obligation through the use of the word “walking” in its actua K 


Cate an 
therefore, the obligation is prevented. 


If a person says, “My slave is free if I do not perform this yea.» 
thereafter he says that he has performed the hajj with two Witness ns 
tifying that he offered a sacrifice this year at Kufah, then his ds ij 
not be emancipated. This is the view according to Abū Hanifah di a 
Yūsuf (God bless them). Muhammad (God bless him) said that si 
emancipated, because this testimony is about an act that is known i x 
is sacrifice. This act necessarily indicates the negation of the Sailing 
of hajj, therefore, the condition (of the vow) stands fulfilled. The 
jurists maintain that it is the negation of hajj, because the Purpose is i 
establish the negation of hajj and not the offering of the sacrifice (there- 
fore it is not admissible as testimony), because there is no demand for 
such negation (on the part of the public). It is as if they rendered testi. 
mony that he did not perform hajj this year. The utmost that can be said 
is that this negation is within the knowledge of the witnesses, but we can- 


not distinguish one form of adjudication from the other (for purposes of 
adjudication). 


If a person makes a vow that he will not fast, but he forms the inten- 
tion of a fast and fasts for a moment then breaks it, he has violated his 
vow, because fasting is abstaining from acts leading to the breaking of the 
fast with the intention of seeking nearness to Allah. 


If he makes a vow that he will not fast for one day or keep one fast, 
but fasts for a moment and then breaks it, he has not broken his vow. 
The reason is that by this is meant a complete fast that is considered so 
by the law (shar'), and this occurs by terminating it at the end of the day, 
and the day is explicitly mentioned in determining its duration. 


If he makes a vow that he will not pray, but he performs the giyām, 
rukū', then he does not break his vow. If, however, he also performs the 
prostration and then terminates it, he breaks his vow. Analogy dictates 
that he has violated his oath by commencement taking into account the 
ruling for the commencement of fasting. The basis for istihsān is that 
prayer is an expression for various elements (arkān). Thus, as long 45 he 
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poor — 
orm all of them it cannot be called prayer, This is distin- 
goes not en fasting as that consists of a single rukn, which is abstaining 
| 0 
guishe sated in the next moment. 
and is TE akes a VOW that he will not offer salat, he does not break his 
if he ne completes two rak‘ahs. The reason is that he meant by it the 
vow UP enowledged salat, and the minimum is two rak'ahs due to the 


eo ii on of offering a single (odd) rak'ah (butayra’), Allah knows best. 
probi l 


Chapter 93 


Vows About Dresses and Jewellery 


jf a person says to his wife, “If I wear cloth made of the yarn you spin, 
then it is hady,” and he then buys cotton that she spins and weaves after 
which he wears it, it 1s a hady according to Abū Hanifah (God bless him). 
The two jurists say that he is not obliged to treat it as hady, unless she 
spins yarn from the cotton owned by him on the day of the vow. The 
meaning of hady is charity that is to be given at Makkah, because it is the 
name of the charity made for it. The two jurists argue that a nadhr (vow) 
is valid in the case of a thing owned or when it is associated with the 
cause of ownership, which is not found here, The reason is that clothing 
and spinning by a woman are not causes of ownership. The imam argues 
that spinning by a woman is usually from the yarn owned by the husband, 
and it is the usual that is intended, and this is the cause of ownership. It 
is for this reason that he will break his vow if she spins from the cotton 
owned by him at the time of the vow, because cotton is not mentioned in 
the statement of the vow. 

If a person vows that he will not wear jewellery, but he wears a silver 
ring, he has not broken his vow, because it is not considered jewellery 
according to custom or law, therefore, its use is allowed for men and as 
a seal for sealing things. If it is made of gold, he has broken his vow, 
because it is jewellery, therefore, its use is not allowed for men. 


If he wears a string of pearls that are not inlaid, he does not break 
his vow according to Abū Hanifah (God be pleased with him). The two 
jurists said that he has broken his vow, because it is jewellery in reality 
insofar as even the Our'ān has called it as such. The Imam argues that it 
‘ deemed jewellery according to custom, unless it is not inlaid, and the 
basis of vows is custom. It is said that this a disagreement arising from 
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differences of time and age. The fatwā is issued accordi 
of the two jurists, because wearing pearls as jewellery b 
customary. | 

If a person vows that that he will not sleep on a bed, p 
on it when on top ofit is a blanket (girām), then he has broke cd 
because it is a constituent part of the bed, therefore, he will b < ms 
to have slept on it. If he places another bed on it and sleeps liks. 
not break his vow. The reason is that something AE pE are 
of it and the reference to the first stands terminated. 

If he makes a vow that he will not sit on the ground. b 
sits on a rug or mat, he has not broken his vow, because this c nach 
termed as sitting on the ground. This is distinguished from the C Bar 
between the ground and his body is his dress, because that is retā 
subsidiary part of him and cannot be considered a barrier. 

If he makes a vow that he will not sit on a cot, but then he sits 
cot upon which is a rug or a mat, he has broken his vow besa he D 
considered to be sitting on the cot. Sitting on a cot in practice is ki a 
this way. This is different from the situation where he places al i 
on top of it, because it is similar, and reference to the first is termi > 
Allah knows what is correct. = 
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Vows About Homicide and Causing Injury 


rson says to another, “If I strike you then my slave is free,” and he 
p" him after he is dead, then this statement will be construed “while 
tte? The reason is that striking (hitting) is a term for an act that 
x 5 fal and establishes contact with the body. Pain is not realised in 
Fr sen ofa corpse. A person who will be tormented in the grave will be 
tale to life, according to the view of most scholars. The same is the 
case with the giving of clothing, because the meaning is the passing of 
ownership when used in an unqualified sense. Clothing by way of expia- 
tion belongs to this category, and it is not realised in the case of a corpse, 
unless he intends thereby a covering. It is said that in Farsi it is construed 
to mean clothing. Likewise speech and entering upon someone. The rea- 
son is that the purpose of speech is to make the other person understand 
and death negates this. The meaning of entering upon is visiting a person 
and after death it is his grave that is visited, not the person. 

If he says, "If I give you a bath, my slave is free,” and he gives him a 
bath after his death, he has broken his vow (for by not emancipating the 
slave). The reason is that bathing means causing the water to flow and its 
purpose is purification. This stands realised in the case of a corpse. 

If a man says that he will not beat his wife, but then pulls her hair, 
tries to strangle her, or bites her, then he has broken his vow, because 
beating is a term for a painful act, and pain stands realised. It is said that 
he es not break his vow in case of play for it amounts to enjoyment and 
not deating,' 

lf a man says, “If I do not kill so and so then my wife is divorced,” 
when this so and so is dead and he is aware of it, he breaks his vow. The 


| 
That would mean that if he beats her during play he does not break his vow. 
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reason is that he formed his vow on the basis of life that 

him, and that is conceivable, therefore, the vow takes Pa renews fo 
it due to normal inability. If he is not aware of his a ect and he bre I 
break his vow. The reason is that he based his vow on rā r he does Not 
ning through him, in which case completion is not conc ve that was run. 
oar prot to the issue of the jar? along with beat The Issue 
over it. In that is i i i s 
Jaia sue there is no detail about having knowledge, whi M 


“fI do not drink from this jar, . ... As discussed earlier. 


Chapter 95 


Vows About the Demand of Dirhams 


rson says that he will definitely repay his debt soon, then it means 
less than a month. If he says after an extended period 
then it extends beyond a month. The reason is that what is less than it 
sidered a short period and what is more than that is an extended 

is said after a long period, “I have not 


Ifa pe ; 
a period that 15 


is con | i 
riod. It is for this reason that it 


seen for more than a mo nth.” 
Ifa person says, “I will pay the debt of so and so today,” then he pays 


him, but that person finds that the coins are demonetised, or counterfeit, 
or they belong to a third party, then the person making the vow has not 
broken his vow. The reason is that demonetisation is a defect, but a defect 
does not eliminate the species, therefore, if he permits repayment in such 
coins the debt will be satisfied and the condition of fulfilment of the vow 
will be found. Taking possession of coins claimed by a third party is valid, 
and returning these does not eliminate the fulfilment that is realised. 

If he finds them alloyed with copper or bronze, he breaks his vow, 
because these are not from the species of dirhams so it is not permitted 
to use them in transactions of sarf (currency transactions) and salam 
(advance payment). If he sells him a slave in lieu of the claim and the 
creditor takes possession, he has fulfilled his vow. The reason is that the 
satisfaction of the debt claim is by way of swapping. The condition was 
realised by the mere sale of the slave, but possession has been stipulated 
to affirm it. If he makes a gift of it to him, that is, of the debt claim the 
vow is not fulfilled, due to the lack of swapping, because satisfaction is 
his act, while gift is the extinction of the debt on the part of the creditor. 

If a person vows that he will not take possession of his debt claim in 
Parts (some dirhams and not others), and he takes possession of part of 
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it, he has not broken his vow until he takes possession o 
in parts. The reason is that the condition is possession of the enti 
but has been qualified by instalments. Note that he spelled soe debt, 
with respect to the debt that was identified, therefore, it 2 SS 
entire debt, and he does not break his vow before it. Ifhe taba "S10 the 
of his debt in two types of measures of weight, and is not ese 
anything but the process of weighing in between the two ae With 
does not break his vow and it is not separate possession. The sa he 
that sometimes it is usually not possible to take possession all Pee: - 
a single act, therefore, this discrepancy is exempted. EN 
If a person says, “If I have any amount except one hundred dirh 

my wife is divorced,” but he has only fifty dirhams, he does not ENRE 
vow. The reason is that the purpose of such statement in common usa S 
is to deny any amount in excess of one hundred. Further, the rekni 
of one hundred is the exemption of its constituent parts. Likewise Fhe 
says other than one hundred or besides one hundred, because all these 
are instruments of exemption. Allah knows what is correct. 


f the entire d 


Chapter 96 


scattered Issues 


if he makes a VOW that he will not do such and such act, he has to give 
+ up forever, because he negated the act in absolute terms, therefore, the 
ee became general and acted as a general negation. If he makes 
g that he will definitely do such and such act, then if he does it once 
he has fulfilled his vow, because what is binding is the commission of the 
act once without being specified. This is the situation of positive action, 
therefore, he fulfils it by commission of the act once. He will break his vow 
when he gives up hope of committing the act, and this will take place due 
to his death or by the destruction of the object of the act. 


If a ruler takes a vow from a person that he will definitely inform 
him about the entry of each mischiefmonger into the land, then this vow 
continues till the authority of such ruler exclusively. The reason is that 
the purpose is to repel his mischief or the mischief of another through 
deterrence. Consequently, there is no benefit of this after the termination 
of his authority, and such termination is through death or by his removal 
according to the authentic narration (zāhir al-riwāyah). 


If a person makes a vow that he will gift his slave to so and so, but 
that person does not accept the gift, then he has fulfilled his oath, with 
Zufār (God bless him) disagreeing. He compares it to sale, because it 15 
the passing of ownership for something similar. We maintain that it is 
à contract of donation, and is completed by action on the part of the 
donor. It is for this reason that he said in the statement that he made a 
es but the donee did not accept. Further, the purpose is the expression 
S onation and is completed through it. As for sale it is an exchange of 

“nter-values, which requires action from both sides. 
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If a person makes a vow that he will not smel] aromatic Da 
he smells rose or jasmine, he does not br eak his vow, because it an hy 
for a thing that does not have a stem, while these two have a stem, t 

If he makes a vow that he will not buy violets, and he has z 
ular intention, then it will be construed to mean its Oil, on | e a 
customary usage. It is for this reason that One who sells Such g My i 
to be a seller of violets, and purchase is based upon this as well, | ' i 
that in our usage the term is applied to its petals. If he Maker y, S 
with respect to a rose, then it will apply to its peta 
application (not figurative) is this, and usage affir 
violets usage is predominant. Allāh knows what is 
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chapter 97 


The Meaning and Proof of Hadd 


He said: Hadd literally means prevention. In this sense, the word haddad 
iş applied to mean a guard. In the shart ah (technical sense), it is a penalty 
that 1s predetermined (fixed) as a, right of Allāh. Consequently, gisas 
(retaliation) is not called hadd as it isa right of the individual, nor is 
ra'zīr called hadd as it 1s not predetermined. The primary purpose in pro- 
mulgating it as law is deterrence from acts that are harmful for subjects. 
Purification (from sin) is not the primary purpose in hadd, on the evi- 
dence that it is ordained for the unbeliever as well. 

He said: Zina (unlawful sexual intercourse) is proved through tes- 
timony and confession. The meaning here is proof presented before the 
imam (qadi). The reason is that testimony is a manifest evidence and like- 
wise confession, because the truth in it is predominant, especially when 
it concerns the proof of injury and incrimination. As arriving at certain 
knowledge is difficult, manifest evidence is deemed sufficient. 

He said: Testimony is found where four witnesses testify against a 
man or a woman that they have committed zinā. This is based on the 
words of the Exalted, “If any of your women are guilty of lewdness, take 
the evidence of four (reliable) witnesses from amongst you against them; 
and if they testify, confine them to houses until death do claim them, 
or Allah ordain for them some (other) way.” Allāh, the Exalted, has also 
said: “And those who launch a charge against chaste women, and produce 
not four witnesses (to support their allegations), flog them with eighty 
stripes; and reject their evidence ever after; for such men are wicked 
transgressors.”* The Prophet (God bless him and grant him peace) said to 

‘Qur'an 4:15 

‘Qur'an 24: 4 
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a man who had accused his wife, “Bring four (wi 


i itnes 
to the truth of your allegation.” The reason is tha ses) who wi 


four witnesses the meaning of concealment is realis 
mended, while publication is opposed to this purp 


tin the stipula SÜ 
Ose.+ STecom. 
When they (the witnesses) testify, the imām asks t 
as to what it is and how it is committed, where did Ac EM abou, zinā 
zinā, when did he commit zinā, and with whom did he tākā Co mi 
reason is that the Prophet (God bless him and grant hip tina Th 
an elaboration from Ma‘iz’ about the mode of cinan S SOugh 
the woman with whom it was committed. The reason is ns and aboy 
in such a case is obligatory, because it is possible that he = Precaution 
act, but not through the vagina even if intended, or that tas | 
the act in the dar al-harb, or he committed an act that is baro ti 
or there is a shubhah or doubt in it that is not known to him Y Ume, 
witnesses. Accordingly, an exhaustive investigation is to be nade to the 
a way for waiving the hadd. € to find 


Thus, when they have testified to this effect, and said, 
having intercourse with her through her vagina, like the koh] stick inside 
the container,” the qadi has enquired about them and they are findi 
be ‘adl, both through secret and public inquiry, he is to give a ruling C: 
the basis of their testimony. He is not to deem sufficient a public enqui 
about their adalah, and this to find a way out for waiving the penalty. The 
Prophet (God bless him and grant him peace) has said, “Waive the hudiid 
penalties as far as you can.” * This is different from all other rights accord- 
ing to Abu Hanifah (God bless him). We will elaborate the meaning of 


“We saw him 


*Al-Zayla'ī says that the tradition is gharīb with these words, however, Abū Ya'lā al- 
Mawsili has recorded a tradition in the same meaning in his Musnad, “Four witness else 
the hadd on your back.” Al-Zayla'ī then records a large number of traditions that convey 
similar meanings. Al-Zayla'ī, vol. 3, 306. 

‘The underlying hikmah mentioned by the Author is extremely important for under- 
standing the nature of the offence of zinā and how it is treated in Islamic law. In our view, 
unless the factor of concealment is appreciated, the nature of the offences of zinā and 
gadhf cannot be understood. 

*Itis recorded by Abū Dawid. Another tradition conveying a similar meaning is also 
recorded by Abū Dāwūd as well as al-Nasā'ī, Al-Zayla'ī, vol. 3, 308. 

ŠI is recorded in different versions from ‘A'ishah, ‘Ali and Abū Hurayrah, God be 
pleased with them all. The versions are recorded by al-Tirmidhi, al-Hakam, al-Dar quit! 
and Abu Ya'lā al-Mawsilī. Al-Zayla'ī, vol. 3, 309. 
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` tadālah, both public and secret, in the Book of Testimony, 

aad exalted willing: 
åh» ammād al-Shaybānī) said in al-As! that he is to restrain him 
“ged about the (moral probity of) witnesses who are making 
: sa of the offence. The Messenger of Allah (God bless him and 
all ation ae restrained a man on the basis of an accusation. This is 
grant hi debts where there is no imprisonment prior to the mani- 
different vi dalah. The distinction will be made evident for you, Allah, 


tation OF”. 
a exalted, wiling: 


g|-Oudūrī) said: Confession is where a major and sane person 

He (a the commission of zina. He does this four times in four 
confesses tO ssions, with the gādī rejecting his confession each time he 
(different) C ority and sanity have been stipulated, because the state- 
makes 7 ot adi and insane are not considered (are inadmissible), 
are not liable for hadd. The stipulation of four (confes- 
ey is our view. According to al-Shāfi ī a single confession is sufficient, 
sjons) 15 logy of the remaining rights. The reason is that it (a single con- 
on the une! ests the truth, and the repetition of the confession does not 
repam the manifestation of the truth, as distinguished from increase in 


the number of witnesses (to four), 


ments 0 
or because they 


We rely on the tradition of Māiz (God be pleased with him). The 
Prophet (God bless him and grant him peace) delayed the implementa- 
tion of the hadd till the confession was completed by him four times in 
four sessions. If what is less than this was sufficient to bring out the truth, 
he would not have delayed the matter for the proof of the obligation (of 
implementation). Further, the testimony was made exclusive by increas- 
ing the number of witnesses, likewise the confession. This was done due 
to the gravity of the offence of zinā and to realise the meaning of conceal- 
ment. It is necessary to have different sessions, on the basis of what we 
have related, because the unity of session affects the establishing of the 
different elements that need to be proved, and in case of a single session 
it gives rise to the possibility of focusing on a single element. Confession 
depends upon the person confessing, therefore, it is his sessions that are 
taken into account and not those of the gādī. Separate sessions means 
that the gādī sends him out each time he confesses so that when he goes 
out the gādī can no longer see him and he then returns and confesses 
again. This is reported as an opinion of Abii Hanifah (God bless him), 
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because the Prophet (God bless him and grant him peace) 
each time and he went out disappearing behind the walls 
He said: When his confession four times is complete, he is t 
about zinā, as to what it is, how it is committed, where he co Š ask him 
and with whom? If he elaborates all this, imposition of Midd hoe it 
binding, due to the completion of proof. The rationale under] i ae 
questions we have elaborated in the topic of shahadah ties ee 
did not mention here the question about time, but he did ieee He 
the topic of shahadah, because limitation of time prevents the ea y m 
of testimony though not a confession. It is said that if he did desin s 
about it, it would be valid due to the possibility of his having Saa] 
it during his minority. = 
If the person confessing retracts his confession prior to the execu- 
tion of the hadd or during it, his retraction is to be accepted and he 
is released. Al-Shafi'l (God bless him), and this is also the view of Ibn 
Abi Layla (God bless him), the hadd is to be implemented for it became 
obligatory through his confession, therefore, it is not annulled due to his 
retraction or his denial, just as if it had become obligatory through tes- 
timony and stood proved like gisās (retaliation) and the hadd of qadhf 
(false accusation of unlawful sexual intercourse). We argue that retrac- 
tion is a report that is probably true and is just like confession, and there 
is no one who holds him to be lying, therefore, a shubhah is established 
in his confession, This is distinguished from the cases where the rights of 
the individual are involved, which are gisās and the hadd of qadhf, due to 
the existence of those who hold him to be lying. This is not the case with 
what is purely the right of Allah, 
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Chapter 98 


The Nature of Intercourse That Gives Rise to 
Hadd 


He said: Intercourse that gives rise to hadd is zinā. In technical legal 
language and in usage it is sexual intercourse of a man with a Woman 
through the vagina without lawful ownership (of such access) and with- 
out the shubhah (justifed yet erroneous belief) of ownership (of such 
access). The reason is that it is an act that is prohibited and the pro- 
hibitian is absolute when it 1s devoid of ownership or its justified but 
erroneous belief. This is supported by the words of the Prophet (God 
bless him and grant him peace), “Waive the hudūd in case of justified yet 
erroneous belief (shtubhah).”" 

Thereafter, shubhah is of two types. The first is called shubhah fi al- 
fi'l (doubt in the act) also called the doubt of ambiguity (ishtibah). The 
second is called shubhah fi al-mahall (doubt in the subject-matter) also 
called legal doubt (hukmiyyah). The first is realised in the case of a per- 
son for whom it has become ambiguous, because the meaning is that 
he considers an evidence that is not really the proper evidence. In this 
probability is essential for the realisation of ambiguity. The second arises 
by adducing evidence that negates the prohibition itself, but it does not 
depend upon the conjecture of the offender or his belief. 

Hadd is not enforced in both cases, due to the absolute meaning of 
the tradition. Paternity is established in the second type of shubhah if he 
Claims it, but it is not established in the first type even if he claims it. 
The reason is that in the first type the act is purely zinā, but the hadd is 


re me e S e | 
HE Is gharib in this version. It is recorded by Ibn Abi Shaybah and is found in the 
ad of Abū Hanīfah (God bless him), Al-Zayla'ī, vol. 3, 333. 
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not enforced due to a factor that is referred b 
the ambiguity created in his mind. In the second it is not 

as zinā. Shubhah fi al-fi'l is committed with eight t F: con ure] 
slave girl of the offender’s father, of his mother, side ma, Persons: t 
divorced thrice while she is in her waiting period: the a cay the Wife 
irrevocably in lieu of wealth while she is in her ‘iddah: the ķi ro divorced 
whom the master has emancipated and she is in her Sutin a Walad 
slave girl of the master with respect to the slave: and the olida an the 
with respect to the mortgagee, according to the narration an, T ve girl 
Hudūd. In all these cases there is no hadd for the offender if i ķā nt 
that he thought she was permissible for him. If, however he sa fa 
knew that she was prohibited for him, he is to be awarded hadd. = 


Shubhah fi al-mahall occurs in six Cases: the slave girl of his son: 
the woman divorced irrevocably through figurative expressions: the slave 
woman sold to buyer prior to delivery with respect to the buyer; the 
woman entitled to dower prior to its possession by her with respect to 
the husband; a slave girl owned jointly with respect to one co-owner; 
the pledged slave girl with respect to the mortgagee, according the nar- 
ration from the Book of Rahn. In these six cases hadd is not enforced, 
even if he says I knew that she was. prohibited for me. Thereafter, doubt 
is established, according to Abū Hanifah (God bless him) on the basis of 
‘aqd (contract), even if it is agreed upon for its prohibition and he knows 
about it. According to the rest, shubhah is not established if he had knowl- 
edge of the prohibition. This will be obvious in the case of the marriage 
within the prohibited degrees, as will be coming up, God, the Exalted, 
willing. 

Now that we have understood this (we say:) 

If a person divorces his wife thrice and then has intercourse with her 
during her ‘iddah following which he says that he knew that she was 
prohibited for him, he is to be subjected to hadd, due to the extinction, 
from all aspects, of ownership that legalises access. In this case shubhah i 
negated. The Qur’an stated the negation of permissibility here and on this 
there is ijmā‘ as well. The opinion of one who opposes this is not taken 
into account for it is opposition not disagreement. If he were to say: j 
thought she was permitted for me,” he is not to be subjected to had i 
because the ambiguity of the subject-matter persists. The reason 15 ist 
the effect of ownership continues with respect to paternity, confinemen 
to the house, and maintenance, therefore, the uncertainty in his mind is 


ack to the actor, and this; 
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count for waiving the hadd. The umm al-walad emancipated 

„ster, a woman who has obtained khul‘ and the one who has 

ythe m rced in lieu of wealth are in the position of the woman divorced 

n divo o the prohibition based upon consensus and the continuity 
during ‘iddah. 


raken into $ 


‘cè, due t 
p effects 

if he says to her, “You are free,” or “You are absolved,” or “Your affair 
vot hands; and she chooses herself, after which he has intercourse 
6 = ‘a during her 'iddah and says that he knew she was prohibited for 
with heis not to be subjected to hadd, due to the disagreement about this 
him, ce among the Companions (God be pleased with them). It was the 
divor n of ‘Umar (God be pleased with him) that this amounts to a sin- 
eal repudiation. Likewise the response in the remaining cases of 
gle : “tiation through figurative expressions. Likewise if he intended three 
repudiations (in figurative expressions) due to the existence of disagree- 
ment (of the Companions) along with this. 


If a woman, other than his wife, is brought to him on his wedding 
night, and the women bringing her say, “She is married to you,” follow- 
ing which he has intercourse with her, he is not to be subjected to hadd. 
He is liable for her dower. ‘Umar (God be pleased with him) gave this 
decision in such a case. She also has to undergo ‘iddah. The reason is that 
he relied upon an evidence and that was a report about the subject-matter 
of ambiguity. The reason is that one does not distinguish between one’s 
wife and another woman on the first meeting. Consequently, he is like 
one who has been deceived. The person who commits gadhf against him 
(on this account) is not to be awarded the hadd, except according to one 
narration from Abū Yusuf (God bless him), because ownership (of legal 
access) is absent in reality. 


If a man finds a woman on his wife’s bed and has intercourse with 
her, he is to be subjected to hadd. The reason is that there is no ambiguity 
here due to the long association (with his wife). The ambiguity is not 
based upon a dalil here. The reason is that some women in the prohibited 
degree, who are present in her room, may sleep on her bed. Likewise ifhe 
blind, because it is possible for him to distinguish through questioning 
and other means, unless he calls out to the stranger and she responds 
‘ying that she is his wife, and he has intercourse with her, because a 
"Port is valid evidence. 


214 Al-Hidayah B 


lEs 


If a person marries a woman with whom his nikah is 
he has intercourse with her, he is not to be subjected t 
ing to Abū Hanifah (God bless him). He is, however liabl "su 
penalty if he knows about such prohibition. Abū Yūsuf, Muha som 
al-Shafi'l (God bless them) said that he is to be subjected haar 
was aware of the prohibition, because it is a contract that has ee 
concluded for its subject-matter, therefore, it is meaningless eit meen 
been associated with males. The reason here is that the suis ras 
of the transaction should be the subject-matter for its legal 6 itis 
the legal effect is permissibility, while the woman here is in the bt 
ited degree. Abū Hanifah (God bless him) relies on the arnim É í 
the contract has been concluded in conformity with its subject-matt x 
because the subject-matter of the transaction is one that suits its iN 
for females are the daughters of Adam who are meant for procreation 
Which is the purpose. Thus, it is necessary that the contract be concluded 
for all its legal effects, except that this contract fell short of full permis- 
sibility (due to the text), therefore, it gives rise to shubhah. The reason 
is that shubhah is something that resembles what is established, and js 
not the exact thing that is established. He has, however, committed an 
offence, and as there is not fixed penalty for it he is to be awarded ta'zir, 


not lawful 
© hadd, 4 a 


If a man has intercourse with a strange woman through locations 
other than the vagina, he is to be awarded ta‘zir, because it is an offence 
for which there is no fixed penalty. 


If a man has intercourse with his wife through a location that is 
makrūh (rectum), or commits an act similar to the acts of the People 
of Lot, there is no hadd for him according to Aba Hanifah (God bless 
him), rather he is to be awarded ta'zīr. The addition in al-Jami‘al-Saghir 
is that he is to be imprisoned. The two jurists maintain that it is like zinā, 
therefore, he is to be subjected to hadd, which is also one opinion from 
al-Shāfi'ī (God bless him). The two jurists argue that it carries the mean- 
ing of zinā, because it is the satisfaction of lust through a location that 
is aroused in a manner that is completely a sexual act and invokes pure 
prohibition due to the intention of unlawfully spilling sperm. The Imam 
argues that it is not zinā due to the disagreement of the Companions 
(God be pleased with them) about the obligation of burning with fire, 
making a wall fall on them, and dropping from a high place face dow 
wards followed by the raining of stones on them. Further, it is not 1n the 
meaning of zinā for it does not amount to the wasting of children nor 
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. n about parentage. Likewise it is a lesser offence as the desire is 
confusio ade while the desire in zinā is from both sides. In addition to 
ai has been related by way of traditions is to be construed as a 
this» ara warded by way of styāsah or is to be awarded to one who 
; homosexuality as lawful. The act, however, is to be punished 
at in his view, as we have elaborated. 


There 1s no hadd for a person who commits bestiality, because it does 
onvey the meaning of zina insofar as it is an offence, and also with 

ct to desire as a normal person is repelled by it. The cause for it 
resp : ntrolled sexuality and extreme lewdness, therefore, this offence is 
x E concealed, however, the offender is to be subjected to ta‘zir. The 
$ T that the animal is “to be slaughtered and burned”? is for ending a 
esl about it, and that too is not obligatory. 


note 


If a person commits zinā in enemy territory or in an area controlled 
by rebels and then moves over to us (dar al-Islam), he is not to be sub- 
jected to the hadd. Al-Shafi'i (God bless him) said that he is to be awarded 
hadd, The reason is that by professing the Islamic faith he has chosen to 
be bound by its ahkam wherever he is located. We rely on the saying of 
the Prophet (God bless him and grant him peace), “The hudūd are not to 
be implemented in the dar al-harb.”? The purpose is deterrence and the 
authority of the imam is cut off in these territories, therefore, the obliga- 
tion becomes devoid of any purpose. The hadd is not to be implemented 
after he has moved out of these territories, because it was not obligatory 
initially and cannot be converted into an obligation now. If the person 
who has such authority to implement the hadd takes part in the battle 
himself, like the khalifah or the governor of a city, he is to implement 
the hadd in the case of a person who commits zind in his military camp, 
because he is under his authority. This is distinguished from the military 
commander or the commander of a detachment, because the authority 
toimplement the hudūd is not delegated to them. 


lf an enemy male enters our territory on aman (safe-custody) and 
commits zinā with a Dhimmiyyah, or a Dhimmi with an enemy woman, 


Iter a. x 
y in ts gharib in these words, however, a similar tradition is recorded by the compilers 
3 four Sunan. Al-Zayla'i, vol, 3, 342. 

t is gharib in these words, but it is recorded by al-Bayhaqi from al-Shafi't from 


ū Yūsuf A nagi 
Meaning. tēta bless him). Al-Zayla ī, vol. 3, 343. There are athar conveying the same 
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the Dhimmi and the Dhimmiyyah are to be awarded the 
ing to Abū Hanifah (God bless him), while the enemy, male or f 

are not to be subjected to hadd. This is also the opinion of Maker 

4% ; a , amm 

(God bless him) in the case ofa Dhimmi, that is, when he has interc ad 
with an enemy woman. If, however, an enemy male has litera 
with a Dhimmiyyah, they are not to be subjected to hadd ins ne 
Muhammad (God bless him), which is the earlier opinion of Aba Ye 
(God bless him). Abū Yūsuf (God bless him) said that they are allt 
be subjected to the hadd, which is his second opinion. Abi Yusuf ( Gea 
bless him) argues that the person entering our territory on safe-conduct 
(musta’min) has agreed to make our ahkam pertaining to the mu ātnalāt 
binding on himself during the period of his stay, just as the Dhimmī 
has agreed to abide by them for his entire life. Consequently, he is to be 
awarded the hadd of gadhf and is to be subjected to gisās (retaliation), as 
distinguished from the offence of drinking khamr, because its permissi- 
bility is part of his faith, The two jurists argue that he has not entered for 
taking up residence, but for a need like trade and so on, therefore, he does 
not become a resident of our territory, due to which reason he is facili- 
tated in returning to the dar al-harb. For the same reason a Dhimmi or a 
Muslim are not subjected to gisās if they kill him. He has agreed to abide 
by the laws that help him attain his purpose, and these are the rights of 
individuals. If he has agreed to seek justice then he must give justice too 
and qisas and the hadd of gadhf are the rights of these individuals. As 
for zinā it is purely a right of the shar‘ (law). For the distinction drawn 
by Muhammad (God bless him), he argues that the basis in the category 
Of zinā is the act of the male, while a woman is in a secondary position, 
as we will be mentioning, God, the Exalted, willing. Consequently, pre- 
vention of the hadd in the case of the primary actor requires that it be 
prevented in the case of the secondary actor as well. As for prevention 
in the case of the secondary actor, it does not lead to prevention in the 
case of the primary actor. The parallel for this is where a major male has 
intercourse with a minor girl or with an insane woman, or where a majo! 
fernale facilitates the minor or an insane male, 


Abū Hanifah (God bless him) argues that the act of the enemy 
musta'min is zinā, because the prohibitions in the divine communication 
are addressed to him, even though he is not an addressee for all our laws 
according to the authentic narration, in the light of the principle followed 
by our School. Facilitating is an act that amounts to zinā, and it gives 1° 


hadd dCCOrd. 
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bligation of hadd for her, as distinguished from the minor and the 
to the O they are not addressees of the communication. The parallel of 
insane as eement is where a person is coerced by one willing, where the 
his dian is awarded the hadd, but not the man coerced, in his view, 
willing we x Muhammad (God bless him), she is not subjected to hadd. 
Accor a minor male or an insane male commits zinā with a 

He who made him yield, then there is no hadd for him nor for her. 
Ka g]-Shāfi'ī (God bless them) said that hadd is obligatory for her. 
ae also one narration from Abu Yusuf (God bless him). If a per- 

who is mentally sound has intercourse with an insane woman or a 
son al (who is usually considered of age for sex), the man alone is 
tt subjected to hadd. This is based upon consensus (ijmā'). The two 
jurists ( Zufar and al-Shafi'l) argue that the obstacle from her side does 
not prevent the awarding of hadd to him, so also an obstacle from his 
side. The reason is that each one of them is to be held accountable for his 
or her act, We argue that the act of zinā is realised on his part, while she is 
merely the subject-matter of the act. It is for this reason that it is he who 
is called the one committing intercourse and zina. The woman is the pas- 
sive party and she is the one whom zinā is committed, except that she has 
been called a zaniyyah in the figurative sense, using the act of the active 
party for the passive, like saying pleased for pleasing. Another reason is 
that she is causing it through facilitation, therefore, the hadd is linked to 
her for facilitating the evil of zinā. The act of zinā is the act of one who 
has been commanded to avoid it and he has sinned by undertaking it, but 
the act of the minor is not of this nature, therefore, hadd is not suspended 
on it,* 

He said: If a person is coerced by the sultan to commit zinā and he 
does it, there is no hadd for him. Abū Hanifah (God bless him) used to 
say earlier that he is to be awarded hadd, and this is the view of Zufar 
(God bless him) as well. The reason is that intercourse on the part of 
the male is not possible without erection of the penis, and erection is an 
Viru Of consent. Thereafter he retracted this opinion and said that 

$ no hadd for him as the cause of duress is apparently in existence. 
tās ther, erection is a vacillating evidence as it sometimes occurs without 

"On, as it occurs on the basis of nature not voluntarily, like in the 


‘In l i 
eith other words, as the act of the minor is not zinā, her act cannot be called zinā 


wit ķi i distinguished from the act of the male in this case when he has intercourse 
inor, 
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case of the person sleeping, therefore, it gives ri 
other than the sultan were to compel his, he rier nes If som 
according to Abii Hanifah (God bless ni]: The G3 : subjected to h 
not to be awarded hadd in this case either as trai JBEIStS Say that he; 
person other than the sultan. The reason is that fio cee 7 a ealised from : 
fear of death and that is possible on the part of inthe ective factor i, 
Imāms opinion coercion on the part of another arah "SON too, In the 
except rarely, for he is able to seek help from the sultā 1S Not persistent, 
of Muslims, and it is also possible for him t Seite Iona grou 
| O repel it himself} th P 
weapons. Something that is rare is not assigned a general ril y the use of 
hadd is not to be waived on account of this. This is distin š Listes, 
the case of the sultan, because in this case he is not able eae ed from 
another guarter nor is he able to revolt against him through a S 
weapons, therefore, the two cases are different. me Use of 

A person who confesses four times in different sessi 
unlawful sexual intercourse with such and such vijas Pr ik 
that he married her or she confesses and the man says that he anes 
her, then there is no hadd for him and he is liable for the eup 
dower in this case. The reason is that the claim of nikah is probably true 
and it takes place between two parties, therefore, it gives rise to shubhah. 
Consequently, when the hadd is dropped dower becomes obligatory due 
to the sanctity of the prohibition of having sex, 

He said: Each act that the imām, who does not have another imām 
above him, commits, there is no kadd for him, except qisds, for which 
he is liable, and he is also liable for financial claims. The reason is that 
the hudiid are rights of Allah and their implementation falls within his 
authority and of no other person, and it is not possible for him to imple- 
ment the hadd against himself, for there is no benefit of doing so. This 
is distinguished from the rights of individuals, because these are claimed 
by the authorised heir either due to his own ability or through cooper- 
ation and the force of the Muslims, and gisās as well as financial claims 
are within these rights. As for the hadd of gadhf, the jurists said that the 
predominant right in it is the right of the law (shar'), therefore, the rule 
for it is the same as the rule for the remaining hūidūd, which are the rights 
of Allah. Allah, the Exalted, knows what is correct. 


One 


Chapter 99 


Testimony of Hadd and its Retraction 


He said: If witnesses testify with respect to a hadd that is time barred, 
when they were not prevented from rendering it due to their great dis- 
tance from the imam, their testimony will not be accepted for cases other 
than gadhf. It is stated in al-Jāmi' al-Saghīr: If witnesses testify against 
the accused for theft or drinking of kharnr or zinā after the passage of 
a duration, it is not to be accepted, and the offender will be liable for 
compensating the stolen goods. The principle in this is that the hudud 
are purely rights of Allah, the Exalted, and lapse on account of the limi- 
tation of time, with al-Shāfi'ī (God bless him) disagreeing with this. He 
considers them the rights of individuals, Nor is the confession annulled 
in his view on account of time, and it is one of the two methods of proof. 
Our view is that the witness has an option of taking up two kinds of con- 
sequences: rendering of testimony or concealing the offence. If the delay 
is on account of concealment then coming forth with testimony after this 
is due to their awakened malice or enmity that has brought them into 
action, therefore, they are to be accused of this. If the delay was not due 
to concealment, he has become a fāsig who has sinned, and we are certain 
of treating this as a prevention. This is distinguished from a confession, 
because a person usually does not incriminate himself. The hadds of aina, 
drinking of wine and sarigah are pure rights of Allah, due to which reason 
itis valid to retract the confession in them after having made it, therefore, 
time acts as limitation in these hudūd. As far as the hadd of gadhf is con- 
cerned, there is a right of the individual in it insofar as it involves the 
repelling of injury from him, Consequently, it is not permitted to retract 
ā confession in this offence after such confession has been made. Time 
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does not act as a limitation in case 
uals. Further, the lodging of a com 
delay on the part of the witnesses c 


of a complaint. Consequently, it is not Permitted t € absen 

in this case as distinguished from the hadd of sari f declare th sin 
complaint is not a condition for this hadd as it a f n r Making 
the Exalted, as has preceded, It is only Stipulated Rite right of Allah, 
within it. Further, as the hukm revolves around the hada vari claim 
of Allah, the Exalted, the proving of the allegation is not T ide right 
sideration in each individual case, In addition to this heki adel. 
in stealth at a time of inattention on the part of Gitens es ttaker 
IS imperative for the witness to identify him at once, and by Eo erefore, it 
he becomes a sinful fasig. Thereafter, the limitation of time AL 
vents testimony at the initial stage, it prevents the ittplemn enters ae 
the decision of the qadi, in our view, with Zufar (God bless him) dis ra 
ing. Thus, if he runs away after part of the hadd has been iple 
(like stripes) and is captured after the passage of the time of limitation 
he is not to be subjected to hadd (again). The reason is that t | 
oftime with respect to adjudication is also part of the hudūd. 


S Involving the rights Of the ; 
e 


plaint is a condition for it INdivig. 
an be construed to mean  Nerefor. 


he passage 


The jurists disagreed about the duration of time for purposes of lim- 
itation. Muhammad (God bless him) indicated in al-Jami‘ al-Saghir that 
it was six months, for he said it is after a hin. This is what al-Tahawi too 
has indicated. Aba Hanifah (God bless him) did not fix a period for this 
and left it to the discretion of the gādī in each age. It is also reported from 
Muhammad (God bless him) that he determined it to be one month, 
because what is less than this amounts to acting swiftly. This is also one 
narration from Abū Hanīfah and Abū Yūsuf (God bless them), which is 
correct. This is the position when between them and the gādī the dis- 
tance is not that of one month of travel. If it is such a distance then 
their testimony is accepted, because what was preventing them was the 
distance from the imam, therefore, the allegation of malice is not aii 
lished. Taqādum (limitation) in the case of the hadd of drinking 18 a 
same according to Muhammad (God bless him), and according to a 
two jurists it is to be determined on the basis of disappearance of smell, 
as will be coming up in its chapter, God, the Exalted, willing, 


If the witnesses testify against a man that he had inter 
such and such woman who is not present, he is to be subjecte 
but if they testify that he stole from so and so and he is not present, 


course with 
d to hadd, 
he is 


m 
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subjected to hadd. The reason is that by absence, the complaint 
ot to be ;afructuous, and it is a condition in the case of theft, but not 
pecomes - presence there is a likelihood that a shubhah may arise,’ but 
zinā. vabīlities are not taken into account in this case, 
such pro testify that he had intercourse with a woman whom they do 
if they he is not to be subjected to hadd, due to the probability that he 
not know) done so with his wife or his slave girl. In fact, there is a higher 
might nays of this.* If he confesses having done so (with an unknown 
probabi is to be subjected to hadd, for he is supposed to know his 
) 
wife or slave pin i testify that that he had intercourse with so and so 
ed her, while two others testify that she submitted voluntar- 
dd is to be waived from both, according to Aba Hanifah (God 
which is also the opinion of Zufar (God bless him). The two 
„vists said that it is only the man who is to be subjected to hadd, because 
ae agreement about the obligation in which one of them has com- 
Tee AE ional offence, which is coercion. This is not so in her case, 
ais her consent is the condition for the proof of the obligation as far 
as she is concerned, and this is not established due to their disagreement. 
The Imam argues that zinā is a single act that is relevant to both, how- 
ever, the two witnesses Claiming consent have committed gadhf against 
them. The hadd is waived for both due to the two witnesses of coercion, 
because zinā on her part is under coercion, while gadhf tries to do away 
with the the presumption of chastity in her case, thus, the two witnesses 
of consent become litigants with respect to them’ 

If two witnesses testify that he committed zina with a woman al 
Kufah, while two others testify that he did so with her at Basrah, the 
hadd is waived for all. The reason is that the act witnessed 1s the act of 
zinā and it differs with a difference in location and the nisab of witnesses 
(four) is not complete for either. The witnesses are not to be awarded the 
hadd (of gadhf), with Zufar (God bless him) disagreeing, because there 
isa probability (shubhah) of the unity of the offence taking into account 
the form and the woman. 

If the witnesses differ about the location within a single grims the 
man and woman are both to be awarded the hadd. The meaning is that 


and coerce 
ily, the ha 
bless him), 


‘For she might claim that she is married to him or is his slave girl. 
"For the presumption is that a Muslim does not commit zintā. 
‘Consequently, their testimony against them is not admissible. 
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each set of two witnesses testify about a different loca 
room, This is based on istihsan, while analogy dictates 
not become obligatory, because of the difference in loc 
The basis for istihsān is that the two locations can be m 
by saying that the act began in one location of the roo 
another due to the lack of (too much) space in the ro 
native, the act was committed in the middle of the room, but th 

were in front treated it as one location and those at the back saath Wie 

If four witnesses testify that the man committed zing with a X 
at Nukhaylah* at sunrise, while four others testify that he co 

zinā with the woman at Dayr Hind, the hadd is to be waived for all 
for the man and woman, because we are certain that one unascertai 3 
group of witnesses is lying, and as for the witnesses due to the tab 
of one of the groups being truthful. V 

If four witnesses testify against a woman about zinā and she js a vir- 
gin, the hadd is waived from the two accused and from the witnesses as 
well. The reason is that zina is not established with the existence of vir. 
ginity, The meaning of the issue is that women examine her and when 
they say that she is a virgin, then their testimony is proof for the waiving 
of hadd, but it is not testimony for establishing hadd. It is for this reason 
that the hadd is waived in her case, and in their case it does not become 
obligatory. 

If four witnesses testify that a man has committed zina when these 
witnesses are blind or have been awarded hadd for gadhf or one of 
them is a slave or has been awarded hadd for gadhf, then all of them 
are to be subjected to the hadd of qadhf, but the person against whom 
they rendered testimony is not to be awarded hadd. The reason is that 
even a financial claim is not established through their testimony so how 
can hadd be established, for they are not eligible to render testimony. 
The slave is not eligible for witnessing or rendering testimony, therefore, 
even the probability of zinā is not established here as zinā is established 
through the rendering of testimony. 

If they render such testimony and they are fasigs or it is discovered 
that they are fāsigs, they are not to be awarded the hadd. The reason I$ 
that a fasiq can bear and render testimony even though in the rendering 
of testimony there is a type of shortcoming due to the allegation of fisq: 


HON Within th 
that hadd do . 
ation in reali, 
ade to Conform 
m and ended at 
om. In the alter. 


woman 
mmitted 


"A place near Kufah. 
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< reason that if the gādī decides on the basis of the testimony 

itis for ās axe cuted in our view. The probability of the existence zina 
r fas i d through their testimony, however, taking into account the 
blishē in their testimony due to the allegation of fisq the proba- 

nce of zinā is also established. It is for this reason that both 
pility 9 “ae 4 (zinā and gadhf) arē prevented. The disagreement of al- 
forms of 2 bless him) will be coming up later based on his principle that 


spáfi í ( ot eligible for giving testimony, for he is like a slave in his view 


of testimony). 
(for yep bet of witnesses falls short of four, they are to be awarded 

If pË (Got gadhf). The reason is that they have committed qadhf, for 
the ha case when there is a shortage of number, and the moving out 
aes ategory of gadhf is on ne basis of number, | A 

jf four persons testify against a person that he committed zinā and 

' subjected to stripes ON the basis of their testimony, but it turns out 
fy ne of them was a slave, or was already convicted for qadhf, they are 
he awarded the hadd. The reason is that they have committed qadhf 
for the witnesses are just three. 

They are not liable, nor is the treasury liable, for the arsh (compen- 
sation} to be paid to the person subjected to stripes. If he is subjected 
to stoning (rajm, his blood-money (diyah) is to be paid by the trea- 
sury. This is the position according to Abu Hanifah (God bless him), 
The two jurists said that the arsh for stripes is also to be paid by the 
treasury. This feeble servant, may Allah keep him in his protection, said: 
The meaning is that if he wounds him. The same disagreement governs 
the issue when he dies from the stripes. Accordingly, when the witnesses 
retract their testimony, they are not liable for compensation, in his view, 
but in the opinion of the opinion of the two jurists they are liable. The 
two jurists argue that the obligation arising from their testimony in abso- 
lute terms is stripes (that includes wounds and other things), because 
avoiding some kind of injury is beyond the power of the executioner, 
therefore, the obligation includes one who will wound and others. Con- 
rij the injury is attributed to their testimony, and they are liable 
Hee of retraction. If they do not retract, the compensation becomes 
R Boah for the treasury, because in this case the act of the executioner 
AA to the qadi, and he is the official representing Muslims, thus, 
Seas ation from their wealth becomes obligatory. In this it resembles 

°t rajm and gisas. According to Abū Hanifah (God bless him) what 
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is obligatory is the implementation of stripes, which am 

strokes, but not wounding or causing fatal injury. Thu SUIS. to Painfy| 
not injure, unless it is due to the executioner because fae Stripes do 
therefore, the error is to be confined to him. It is, howev ack of trainin ! 
make compensation obligatory for him, according to chee HOt Proper tg 
so that the people are not prevented from implement; ae Opinion, 
of fear of financial penalties. ing the hudùq out 


If four persons testify by transmitting the testimon 
nesses (hearsay), he is not to be subjected to hadd, Fafa Of four wit. 
increase in the shubhah and there is no necessity of bearin ce n eS ag 
If the original witnesses then come and testify that they ees 
at that location, even then he is not to be subjected to hadd. Th : offence 
is that they testify that they saw the actual crime themselves aa 
is that their testimony has been rejected in some respects by fhe € reason 
of the testimony of the secondary witnesses with respect to N a 
itself, for they were standing in their place with respect to the Ak ee 
mand and bearing of testimony. The witnesses are not to be ARo 
hadd either, because their number is complete and the ET of he 
hadd, with respect to the accused, was due to a type of shubhah, and hi 
is sufficient for the waiving of hadd, but not its imposition. | : 


If four witnesses testify against a man about the offence of zinā and 
he is subjected to rajm, then each time a witness retracts he is to be 
subjected to hadd and is made liable for one-fourth of the diyah (blood- 
money). As for the compensation, the reason is that the witnesses whose 
testimony still remains unretracted owe three-fourths of the amount due, 
therefore, the one retracting is required to pay one-fourth of the amount 
due. Al-Shāfi'ī (God bless him) said that what is obligatory is execution 
and not wealth. This is based on his principle upheld for gisās, and we 
shall elaborate it in the topic of Diyāt, God, the Exalted, willing, As for 
the hadd, it is the opinion of our three jurists (God bless them). Zufar 
(God bless him) said that he is not to be subjected to hadd. The reason is 
that if the retracting accuser (gādhif) is alive, then his gadhf is annulled 
by the death of the person stoned, and ifhe is dead then the offender was 
stoned through the judgement of the qadi, and this gives rise to shubhah. 
We argue that the testimony is converted into gadhf due to retraction, 
because by retraction his testimony is vitiated and in such a state i! is 
deemed as gadhf of a dead man. As the proof is vitiated, what is based 
upon it is also vitiated, and that is the judgement against him, therefore, 


_ <a 
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poo“ 
ve rise tO shubhah, This is distinguished from the case where 
its gadhf against him, because he is not a muhsan 


«does 10 
it doe 4 erson comm : 
her due to the existence of the judgement against 


i reference tO siti 
d is still not implemented when one of the witnesses 
his testimony, all of the witnesses are to be subjected to hadd 
retracts hadd awarded to the accused is not enforced. Muhammad (God 
d the gF that the one retracting ís to be awarded hadd exclusively, 
bless gps e testimony has been strengthened through the judgement, 
bea jt is not vitiated except in the case of the retracting witness. 
thereto he retracts after the implementation of the judgement. The 
Likewise ts argue that the implementation is on the part of the judicial 
ae jee therefore, it is as if one of them retracted prior to the deliv- 
ane judgement, therefore, the hadd was not enforced against the 
ey K ed person. When one of them retracts his testimony before the 
arenen is handed down, all of the witnesses are subjected to hadd. 
Zufar (God bless him) said that the witness retracting is alone to be sub- 
jected to hadd, because his retraction is evidence of falsehood against 
himself and not the others. We argue that their statements amount to 
gadhf ab initio, and they become testimony when linked with the judge- 
ment, Thus, when such testimony is not linked with the judgement it 
remains gadhf, thus, they are subjected to hadd, 

If there were five witnesses and one of them retracts he is not liable 
for anything, The reason is that the entire claim is to be linked to the testi- 
mony of witnesses who remain, which is the testimony of four witnesses. 
If another witness retracts, he is to be subjected to hadd and is liable 
for one-fourth of the diyah. As for the hadd, we have already mentioned 
that. As for the financial penalty, three-fourths of it remains linked to the 
witnesses who have not retracted, and what is taken into account is what 
= remains and not the retraction of the witness who has retracted, as is 

own. 

If four witnesses testify against a man about the commission of zinā, 
rattle sins the process of tazkiyat al-shuhūd, and he is stoned to 
th: T ‘ ka it turns out that the witnesses were Magians or slaves, then 
Abu nian be paid by the muzakkīs (who cleared them), accor on f 
lin ths i (God bless him). This means if they take back their taz ja 
Yūsuf aning of admitting that they intentionally cleared them). jū 

and Muhammad (God bless them) said that the diyah is to be paid 


on 
hi At had 
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by the treasury. It is said that this is the case when they say th l 
tionally approved the tazkiyah despite knowing who thei at We inten. 
jurists argue that they praised the witnesses and deemed ha The ty 
that amounted to deeming the accused as good. It is as if fe 800d, ang 
testimony about his chastity. The Imam argues that vadon, rendereg 
effective through tazkiyah, therefore, tazkiyah assumes the 6 becomes 
“llat al-‘tllah (the cause of the underlying cause), therefore og of 
attributed to it. This is distinguished from the witnesses of ihsân, pas i 
that is merely a condition, There is no difference between thei msanii 
ing them with the word “testimony” or that of a report, that ibe es 
are reporting on freedom and Islam. If, however, they say, “They ar they 
(morally upright),” but it turns out that they are slaves, the sudeskie a 
not to be held liable, because even a slave can be morally upright ka 
there is no liability for the witnesses. The reason is that their statement 
did not have the effect of testimony. Further, they are not to be tid 
to the hadd of gadhf for they committed gadhf against a living person 
and he is dead; his right cannot be inherited, 


If the man is subjected to rajm and then the witnesses are found to 
be slaves, the diyah is to be paid by the treasury. The reason is that he 
complied with the command of the imam, therefore his act is transferred 
to the imam. If, however, the imam undertook the act directly then the 
diyah is obligatory for the treasury, on the basis of what we mentioned, 
Likewise in this case. This is distinguished from the case where he exe- 
cuted him, because in this case he was not following his order. 


If witnesses testify about zinā against a man and say that they inten- 
tionally looked at their private parts, their testimony is to be accepted. 
The reason is that it is permitted to them to look due to necessity for 
bearing witness, thus, it is a case similar to that of the physician and the 


midwife, 


If four witnesses render testimony about zinā against a man and he 
denies that he is a muhsan, but he has a wife who has given birth to his 
child, then he is to be subjected to rajm. The meaning here is that he 
denies consummation after the existence of all the remaining conditions. 
The reason for the decision is that after paternity is established legally if 
amounts to attributing intercourse to him, therefore, if he were to divor 5 
her it would be followed up by the rule of retraction. Ihsan is establishe 
on the basis of such facts, 
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has not given birth to his child and a man and two women 

if she < isan he is to be subjected to rajm. Zufar and al-Shafi' 
tif *9 grat disagree. Al-Shaf i (God bless him) followed his prin- 
G od ee > testimony of women is not acceptable in matters other than 
i ple that yar (God bless him) says that it is a condition in the mean- 
wealth underlying cause, because the penalty is extreme here in his 
ing ° cefotēs the rule is attributed to it and it comes to resemble a real 
the testimony of women is not to be accepted for 
ice for admitting shubhah. It comes to resemble the 
wo Dhimmis testify against a Dhimmi, whose Muslim slave 
ed zinā, that he emancipated him prior to the commission of 

S ch testimony will not be accepted, on the basis of what we men- 
zinā; ze argument is that ihsan is the name for virtuous traits and it 
tjonēd. a one from falling prey to zinā, as we have mentioned, there- 
also P gi acguire the meaning ofan underlying cause, and it is as if 
fore, it do tt in a situation other than this. This is distinguished 
cik taki been mentioned, because emancipation is established by 
from vee ny of the two Dhimmis. It is not established for a prior date, 
tā the Muslim denies it or the Muslim is going to be injured through 


if 


this pt P0* 
where t 


| If the witnesses testifying to ihsān retract, they are not held liable, in 
our view, with Zufar (God bless him) differing, and this is a sub-issue of 
what has preceded, Allah, the Exalted, knows best. 


ee 
“Accepting it would double the penalty for the slave. 








Chapter 10° 


The Hadd for Drinking Khamr 


n drinks khamr and is caught when the smell is still on him, 
ar they bring him in a drunken state and witnesses testify against him 
drinking, then he is to be subjected to hadd. Likewise if he con- 
FA nd the smell is still on him. The reason is that the offence of 
R has been proved and the period is not barred by time. The 
oe ts this are the words of the Prophet ( God bless him and grant him 
peace); “If a person drinks khamr, subject him to stripes; if he repeats it, 
subject him to stripes (again). , | 
If he confesses after the disappearance of smell, he is not to be sub- 
jected to hadd according to Abū Hanīfah and Abū Yūsuf (God bless 
them). Muhammad (God bless him) said that he is to be subjected to 
hadd. Likewise if they bear witness against him after the smell is gone 
along with the intoxication, he is not to be subjected to hadd accord- 
ing to Abū Hanifah and Abū Yusuf (God bless them). Muhammad (God 
bless him) said that he is to be subjected to hadd. Tagādum (limitation 
of time) prevents the acceptance of testimony by agreement, except that 
it is determined in his view taking into account the hadd of zina. The 
reason is that delay is realised with the passage of time, while the smell 
may sometimes exist due to another reason, as it is said: They say to me 
you have drunk liquor, but I say to them I just had quince.’ According to 
the two jurists, the time is determined with the dissipation of the smell, 
on the basis of the saying of Ibn Mas'ūd (God be pleased with him), “If 


If a perso 


‘The tradition has been reported through many channels. The one from Abū 
Hurayrah (God be pleased with him) has been recorded by the compilers of the four 
Sunan. Al-Zaylaʻi, vol. 3, 347. 

“A fruit similar to a pear. 
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you find the smell on him, subject him to stripes”> The 

subsistence of the effect is the strongest evidence of ha reason is that th 
is converted to determination on the basis of time bitten Nee! Thi 
judge by smell. The distinction between smells is neeble A IS difficult to 
but it can be confusing for one who is not adept in this = AE bp Skilled, 


As for confession, limitation of time does not annu 
Muhammad (God bless him), as in the case of the had 
preceded in its description. According to the two jurists, th kadi i 
to be awarded, except when the smell is found. The reas add is not 
hadd for drinking is established by the consensus (ijmā') af th ts that the 
ions (God be pleased with them), and there can be no ijmā' Wg 
opinion of Ibn Mas‘ud (God be pleased with him), and he sti £ Out the 
existence of smell, according to what we have related. Peedi 


If he is taken into custody by the witnesses and the smell is found 
him, or he is intoxicated, but they go from one town to another wh a 
the imam is located, but his state changes prior to their reachin a 
destination, he is to be awarded hadd in the opinion of all the akti 
The reason is that this amounts to an excuse like the distance in the hadi 
Of zinā, and the witness is not to be objected to in this. : 


l it according to 
d of zinā, as ha 


If a person gets intoxicated by drinking the mead of dates, he is to 
be subjected to kadd, on the basis of what is related that ‘Umar (God be 
pleased with him) awarded the hadd to a villager due to intoxication from 
nabidh (mead of dates). We shall elaborate the discussion about the hadd 
of intoxication and the extent (number) of the hadd that is to be awarded 
to the offender. God, the Exalted, willing. 


There is no hadd on the person on whom the smell is found or who 
vomits out kkamr (without testimony about actual drinking), The rea- 
son is that the smell is subject to interpretation and so is the intoxication, 
that it may be due to coercion or under duress. 

The intoxicated person is not to be awarded the hadd until it is 
known that he has become intoxicated due to nabidh, and that he drank 
it voluntarily. The reason is that intoxication from something that is 
permitted is not liable to hadd like bhang (henbane) and mare’s milk. 
Likewise, the intoxication resulting from coercion is not liable to hadd. 


>It is ghartb in these words, however, ‘Abd al-Razzaq has recorded it in the same 
meaning. Al-Zayla‘i, vol. 3, 349. 
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subjected to hadd until the effect of intoxication is gone, 


be 
ye is "° Šis the purpose of deterrence. 
o rea 


bås jd for drinking khamr (wine) in the case of a freeman is eighty 

The ha the consensus (ijmā') of the Companions (God be pleased 
ashes» due F he strokes are to be distributed over his body like the hadd 
wi has preceded. Thereafter his top garment has to be taken off 
of zinā» as the well known narration (of the school). It is narrated from 
y od bless him) that it is not to be taken off due to the 
g as the text has not laid down the penalty. The 


gccordinb 4 (God ble 
; form of whippin 


ighter he well known view is that we have already lightened the penalty 
basis fort annot be done again.’ 


ee cinder PAŠĀ slave, the hadd for him is forty lashes, because 
e 


reduces the penalty to one-half, as has been explained. 
slavery arson confesses to drinking khamr (wine) or to intoxication, 
5 datae} he is not to be subjected to hadd, because it is purely a 
put then TEC 


right of Allāh. 
Drinking 15 € 
roof by confession 
(God bless him) tha 
parallel of the disagr 


there, God willing. | | ! 
The testimony Of women along with men is not to be accepted in 


this offence, because in this is shubhah badaliyyah and the accusation of 
wavering and forgetfulness. 
The intoxicated person who is a 


once; t 
if th 


stablished through the testimony of two witness, and 
is by confessing once. It is narrated from Abū Yusuf 
t he stipulated that the confession be twice. It is the 
eement in the case of sarigah, and we will explain it 


warded hadd is one who (while in 


that state) does not understand speech, whether less or more, and he 
cannot distinguish between a man and a woman. This feeble servant 
says: This is the position according to Aba Hanifah (God bless him). The 
two jurists said that he is one who speaks irrationally and in a confused 
manner, because this is the meaning of intoxication 1n the customary 
meaning, and it is this that has been favoured by most Mashā'ikh (jurists) 
(God bless them). The Imam argues that in hudad the extreme factors are 
to be given effect so as to increase the possibility of waiving the hadd, and 
the extreme of intoxication is that it dominate reason completely depriv- 
ing it of the ability to discriminate between one thing and another. What 
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S6 nā. 
"That is, it was fixed at eighty stripes and not one hundred as in the case of zi 


Pa 


232 -Hida 
3 Al-Hidayah Book XI: Fixe, 7 


is less than this is likely to be considered sober. What is ; 
tive in the size of the intoxicating container with res eet effec. 
is, by way of precaution, what leads to the state that h 4 Prohibitio 
both held (with respect to irrational speech and confu en juriste have 
(Gad bless him) considers his gait, movements and swa das Al-Shāfs 
of the effect of the liquor, however, these are things that kā at Purpose, 
to person, therefore, there is no point in considering them 70M person h ter 101 

The intoxicated person is not to be awarded hadd on the bac} C aP 
confession, due to the greater possibility of his lying in his Er ot his 
therefore, it is considered a factor for waiving the punishme confession, Hadd of Qadhf 
son is that this is a pure right of Allah, as distinguished ann The rea. pieg 


of gadhf, which includes the right of the individual, and an Arae hadd 
erson is lik ; cated 
ies Ke ti < tp aw son for purposes of punishment as is the Case «man commits gadhf (false accusation of unlawful sexual inter- 
Ifan SSH ees "be fa eg k C against another man, who is a muhsan, or against a woman, who 
person becomes an apostate, his wife is not to be sep- A muhsanah, explicitly about the commission of zinā, and the person 
is ! 


stated om him, b SPARS kufr Uf muar of belief, which is not realised 4 demands the implementation of hadd, then the imam is to 
through intoxication. This is the view of Abū Hanīfah and Muham so accus® hadd of eighty lashes, if he is a teats hie hatad 
(God bless them). In the zahir al-riwayah it is stated that it am on subject him to 224 ee ‘y : ME ASS 
apostasy. Allāh knows best AASR ly the words of the Exalted, “And those who launch a charge against chaste 
| women, and produce not four witnesses (to support their allegations), 
flog them with eighty stripes.” The meaning here, by consensus (ijmā'), 
i an accusation Of zinā, and in the text there is an indication of this, 
and that is the stipulation of four witnesses for that is specific to zinā. 
The demand (complaint) by the person accused is stipulated, because his 
individual right is involved in this insofar as it pertains to the repelling of 
injury to him, The stipulation of thsan (chastity) is due to the text that we 
have recited, 

He said: The strokes are to be spread over his limbs, as has preceded 
in the case of zind, and his dress is not to be taken off, because its cause is 
not definitive (gat ī), therefore, it is not to be applied with greater force as 
distinguished from the hadd of zinā. Furs and quilted garments, however, 
are to be removed, because they prevent pain from reaching his body. 

| If the offender is a slave, he is to be given forty lashes, due to the 
existence of slavery, 

The meaning of ihsān is that the person accused (of zina) be free, 
san; major, Muslim and chaste, that is, be free of conviction for the act 
ofzinā, Freedom is stipulated, because the term thsan is used to mean that 
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too. Allāh, the Exalted, has said, “If any of you h 
with to wed muhsanāt (free believing women) 

girls from among those whom your right hands Possess ”2 lieyj 
women. Reason and puberty are stipulated, because this in; that is, free 
affect minors and the insane, because they are not capabl Jury dogs Not 
the (legal) act of zinā. Islam is stipulated due to the wor p of committi 
(God bless him and grant him peace); “Anyone who koks Prophe 
with God is not a muhsan.”> Chastity is stipulated, eraa ne tan, 
is not chaste is not hurt through the accusation, and the + Person whg 
ful in his accusation. "Cer is truth. 


If a person negates the paternity of another by saying « 
your father’s (son),” he is to be subjected to had. This ievhe tā 
the mother of such person is a freewoman, because he has in kt; when 

, : 3 ality com. 
mitted gadhf against his mother. The reason is that paternity is ne 
ee respect to the person who has committed zind and no one ba 

It a person says to another in anger, “You are not the son of so and 
so,” taking the name by which his father is called, then he is to be sub- 
jected to hadd, but if he says it when he is not angry, there is no hadd for 
him. The reason is that in anger he intended the reality and meant it to be 
an abuse, while in other cases he intends thereby a reprimand by denying 
resemblance with his father in terms of manners and behaviour, 

If he says, “You are not the son of so and so,” and means thereby 
his grandfather, he is not to be subjected to hadd, because he is truthful 
in his statement. If he were to attribute his paternity to his grandfather 
even then he is not to be awarded hadd, because a grandson is sometimes 
attributed to him in the figurative meaning. 

If he says to him, “O son of a zāniyah,” when his mother is dead and 
was a chaste woman, after which the son demands that the offender be 
awarded hadd, he is to be awarded hadd, because he committed gadhf 
after her death. Only the person who has been directly defamed with 
respect to his paternity on account of an accusation against a dead pa 
son can demand the implementation of hadd, and this person isthe child 
or the parent, because the injury is associated with him due to direct 
blood relationship (being parts of each other), therefore, the accusation 


ave not the Means w 


are not 


*Qur’an 4:25 
This has preceded in the chapter on zinā. Al-Zayla'ī, vol. 3, 353. 
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e persons in meaning. According to al-Shāfi'ī (God bless 
incl de “ight to demand prosecution lies with each heir, because the 
him) r im the hadd of gadhf is inherited in his view, as we will elabo- 
right to C F view, the authority to demand prosecution is not available by 
ratē. ay tance, but on the basis we have mentioned. It is for this rea- 
fin established for one deprived of inheritance through murder, 
blished for the child of a daughter just as it is established for 
sid of son with Muhammad (God bless him) disagreeing. It is also 
hed for the child of a child even when the child exists with Zufar 
st him) disagreeing with this. 
ifthe a ccused (victim) is a muhsan,' it is permissible for his unbe- 
jeving som and slave to make a demand for the implementation of hadd. 
zufar (God bless him) disagrees with this saying that gadhf either applies 
him in meaning alone (when the parent accused is living at the time of 
oi and then dies), and because the defamation reverts to him when 
cf method of acquiring this right is not inherited in our view, therefore, 
it is as if it includes him in form as well as meaning (that is, as if the gadhf 
was against him directly, but an unbeliever cannot be a muhsan). In our 
view, the defamation is by way of gadhf of a muhsan, therefore, he is to be 
subjected to hadd. The reason is that ihsan, for the person to whom zinā 
‘attributed, is a condition so that defamation can be complete. There- 
after, this defamation passes over in its complete form to the child, and 
unbelief does not negate the eligibility of acquiring a right. This is differ- 
ent from the case where the child is accused by way of gadhf himself, as 
in that case the defamation is not complete due to the absence of thsan in 


the person to whom zinā is attributed (being an unbeliever). 


The slave does not have the right to demand prosecution of his mas- 
ter with respect to the gadhf of his mother, who is free, nor does the son 
have the right to demand prosecution of his father for the gadhf of his 
mother who is free and a Muslim. The reason is that the master is not to 
be punished on account of his slave and likewise the father on account of 
his son. It is for this reason that the father is not subjected to retaliation 
(gisās) on account of his son nor the master for his slave. If the woman 
had a son from another man, he would have the right to demand it due 
to the realisation of the cause and the absence of an obstacle. 
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If a person accuses another by way of qadhf and 
accused person dies, the hadd is annulled. Al-Shāfiī ( 
said that it is not annulled. If the accused person dies 
hadd has been implemented, the remaining is annulled 
which he also differs based on the rule that it is inherite 
in our view it is not. There is no disagreement that th 
right of the law (shar') and the right of the individual. It has 
down for repelling the inj h eras been laid 

| pelling the injury to the person subjected to gadhf, and it: 

who is to avail of this right exclusively, and from this perspectiv bis 
right of the individual. Thereafter the shar‘ provides for oe oon 
for this reason it has been called a hadd. The purpose of the ck ši 
provided by the shar‘ (law) is to clear the world of corruption eat, x 
a sign of the right of the shar‘. To all this the ahkām stand Witdiegs Wi : 
the two sides collide, then al-Shāfi'ī (God bless him) inclines towards ta 
predominance of the right of the individual preferring it in consideration 
of the need of the individual and the absence of need from the Perspec- 
tive of the shar‘. We incline towards the predominance of the tight of the 
shar’, because the right that the individual has is under the authority of 
his master, thus, the right of the individual is secured through him. The 
reverse of this is not like this, because the slave has no authority in seek- 
ing satisfaction for the rights of the shar‘, except when deputised to da so, 
This is the well known principle on the basis of which the various cases 
that are disputed are settled, and among these is inheritance. The reason 
is that inheritance applies to the rights of the individuals and not to the 
rights of the shar‘. Among these is also forgiveness (‘afw), because forgive- 
ness by the one accused of gadhf is not valid in our view, but is valid in 
his view. Among these is also the issue that compensation is not allowed 
and limitation of time applies to it, but it does not apply according to 
him, Aba Yusuf (God bless him) according to a narration holds the same 
view as al-Shāfi'ī (God bless him) in the case of forgiveness. Among our 
jurists are those who said that the right of the individual is predominant 
and they derive the rules accordingly, but the first is the more authentic 
opinion. 


Of the 
7 1 OUT View with 
din his View, While 


e€ right includes the 


He said: If a person confesses to the commission of gadhf and there- 
after retracts his confession, the retraction is not accepted. The reason Is 
that the person accused by way of gadhf has a right in the claim and he 
considers the offender to be lying with respect to his retraction. This 1s 


7 
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pout — 
what is purely a right of Allāh, because no one is there to 
airere™* his veracity (with respect to the retraction), 
ion 
estio 


son says to an Arab, “O Nabati (Nabatean),” he is not to be 

(fa per hadd, because he intends a comparison with respect to traits 
sbjected Sera ence. Likewise if he were to say, “You are not an Arab” 
orthe lack T ¢ what we said. 


on the has on says to another, “O son of water from the sky,” then he 
Ifa Re irte d gadhf, because he intends a simile to show generosity, 
mity and purity, because water from the sky has been attributed 
a ae and abundance. 

map rson attributes the paternity of another to his paternal or 
= iki EP or to the husband of his mother (not his own father), 
C: not committed gadhf for each one of them may be described 
father. As for the first, it 1s due to the words of the Exalted, “We 
sb orship thy God and the God of thy fathers, of Abraham, Ismail 
pe __the One (True) God,” when Ismā'īl was his uncle. The sec- 
= is dūc to the words of the Prophet (God bless him and grant him 
peace), "The maternal uncle is a father” The third is considered a father 

for upbringing. 

If a person says to another, "You have committed zirtā (pronounced 
with a hamzah) in the mountain,” and then maintains that he meant 
dimbing the mountain, he is to be subjected to hadd. This is the 
view according to Abū Hanifah and Abū Yūsuf (God bless them). 
Muhammad (God bless him) said that he is not to be subjected to hadd. 
The reason is that the word with a hamzah is for climbing in reality. An 
Arab poetess said: Rise up to the blessings by climbing the mountain. The 
mentioning of the mountain emphasises the meaning. The two jurists 
argue that the word is also used with a hamzah for the shameful act. The 
reason is that some Arabs use the soft alif as a hamzah and the hamzah 
as a soft aliph. The state of anger and hurling abuses will determine the 
meaning to be fahishah like the statement, “O Zānī', or zanat” The men- 
tioning of the mountain will determine the meaning to be climbing when 
itis used with ‘ald, as it is used in that meaning. It is said that if he had 
said, “You climbed (zana't) the mountain,” he would not be subjected to 


mate 
then he has 


"Qur'an 2: 133 
It is gharīb. Al-Zayla'ī, vol. 3, 353. 


238 Al-Hidayah Boo 


K XI: Fixpp PENALTI 


hadd, on the basis of what we said. It is also said that he wil 
to hadd on the basis of the reason we elaborated, 


If a person says to another, "O zani,” and the other replies * 
fact, you,’ then both are to be subjected to hadd, because the KĀ 
“In fact, you are a zani.” The reason is that it is a word used asa co 
tion through which an error is grasped, so that the report about t 
person becomes a report about the second. 


If a man says to his wife, “O zaniyyah,” and she says, "No. In fa 
you,’ the woman is to be subjected to hadd, and there is no li'ān, The 5 
son is that both have committed gadhf. His gadhf gives rise to li'ān oa 
her qadhf leads to hadd. Commencing with hadd annuls li'ān, because 
a person who has been convicted for ģadhf is not eligible for li'ān. The 
opposite does not lead to annulment (of hadd in her case) and is trans. 
ferred to the annulment of li'ān, because li'ān too is in the Meaning of 
hadd. If she were to say, “I committed zina with you,” then there is no 
hadd and no li'ān. The meaning is that she says this after he has called 
her a zantyyah. The reason is the existence of a suspicion in each of the 
statements. It is possible that she meant the commission of zinā prior to 
marriage in which case hadd becomes obligatory and not li'ān due to her 
confirmation of this and the absence of a statement on his part. It is also 
probable that she meant, "My zinā that was with you, because I did not 
do it with anyone other than you,” and that is the meaning in such a sit» 
uation. Taking this into account, /i‘an becomes obligatory and not hadd 
for the woman, due to the existence of ģadhf on his part and its absence 
on her part, therefore, we arrive at what we said. 


If a person acknowledges a child as his and then denies it, then he is 
to undergo the process of li'ān. The reason is that acceptance of paternity 
has become binding on him due to his acknowledgement, and by negat- 
ing it later he has committed gadhf, therefore, he has to undergo li‘an, If 
he negates it first and then acknowledges it, he is to be subjected to hadd. 
The reason is that when he declares himself to have lied, li'ān is annulled, 
because it is a necessary hadd in which it is imperative to declare each 
other as indulging in falsehood. The basis of this is the hadd of qadhj. 
When mutual imputation of falsehood has been annulled, it 15 reverted 
back to its basis. In this there is a disagreement that we have mentione 
in the topic of Li‘an. The child remains attributed to him, in both case 
due to his earlier or later acknowledgement. Li‘an is valid without cutting 
off paternity, just as it is valid without the existence of a child. 
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He is neither my son nor yours,’ then there 


i wife), ģ L , 
(to ean The reason is that he is denying the birth, and he 
= 


10 pē romi gadhf by doing so: 
no 


= mmits gadhf against a woman, who has children with 
jfa person a is not known, OT he commits gadhf against a woman 
per whose poe li‘an due to a child and the child is alive, or he com- 
death of the child, then there is no hadd for him, 
the existence of the signs of zinā with respect to her, and the 
of a child whose father is not known. This leads to the 
+y taking her situation into account, and chastity is a condi- 
oss oF een. If he commits gadhf against a woman who has undrgone 
it ivo child, then he is subjected to hadd, due to the absence of 
the signs of zinā. 
d: Ifa person has prohibited sexual intercourse without lawful 
ownership, then a person who commits qadhf against him is not to be 
subjected to hadd, due to the loss of chastity, which is a condition for 
isan, The reason is that the person committing gadhf is truthful. The 
rule for this is that if a person who commits prohibited sexual intercourse, 
that is prohibited for itself, such an act does not give rise to hadd due to 
gadhf, The reason is that zinā is sexual intercourse prohibited for itself. If 
the intercourse is prohibited for some other reason (like that done during 
menstruation, nifas or with a mukatabah and so on), the person commit- 
ting gadhf will be subjected to hadd, for that is not zinā. Thus, intercourse 
in other cases complete in all respects or in some respects is prohibited 
in itself, Likewise in a case of ownership with perpetual prohibition (like 
intercourse with a slave girl with whom his father has had intercourse), 
but if the prohibition is temporary then it is intercourse that is prohib- 
"a for some external reason. Abū Hanifah (God bless him) stipulates 
nee petual prohibition must be one whose rule has been estab- 
vis ie consensus or a mashh ūr tradition, so that it is che 
«as yi ation, The explanation is that if a person commits gad K 
with ano ae who has had intercourse with a slave girl jointly own 
bip iy (R then there is no hadd for him, due to the absence of own- 
Woman A respects, Likewise if a person commits gadhf against 4 
Ue to the ee atten zina during the days when she was a Christian, 
V OWnershi inging about of zinā in the legal sense and with the absence 
IP, therefore, she was liable for hadd. 
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If he commits gadhf against a man who has had 
who is a Magian, or his wife who was menstruating, or hj 

x x ’ 1S m 

then he is to be subjected to hadd, because the Prohibition ex; 
subsistence of ownership and it is temporary, therefore, = 
for an external reason and does not amount to zing Accord 
Yusuf (God bless him) ifhe has intercourse with his mukātab he to Abū 
is annulled. This is also the view of Zufar (God bless him) rhe his thsån 
that ownership has been removed with respect to intercourse ri Eason jg 
he is liable to ‘ugr for such intercourse. We say that the ite CTefūre, 
the person subsists and the prohibition is for an external vākt eee es 
temporary. ontis 

If a person commits qadhf against a person who has had intercours 
with his slave girl who was his foster sister, then he is not to be Shion 
to hadd. The reason is that the prohibition is perpetual and thir’ ri 
authentic view. i 

If a person commits gadhf against a mukatab slave, who dies and 
leaves enough wealth for payment of his remaining instalments, then 
there is no hadd for this person, due to the possibility of shubhah with 
respect to his freedom on the basis of the disagreement among the Com- 
panions (God be pleased with them) about this issue. 

If a person commits gadhf against a Magian, who had married his 
mother and then converted to Islam, he is to be subjected to kadd 
according to Abū Hanifah (God bless him). The two jurists said that he 
is not to be subjected to hadd. This is based on the issue that the Magians 
marry relatives in the prohibited degree and marriage is to be assigned 
the rule of validity for matters between them in his view, with the two 
jurists disagreeing. The discussion has preceded in the topic of Nikah. 

If an enemy (harbi) enters our territory on the undertaking of safe- 
conduct and commits gadhf against a Muslim, he is to be subjected to 
the hadd. The reason is that this offence involves the right of the indi- 
vidual present in it, and the visitor has undertaken to abide by laws 
affecting the rights of individuals. Further, he desires that he should not 
be tormented, therefore, he is bound not to torment others, and the con- 
sequence of the injury caused by him ts hadd. K 

Ifa Muslim is subjected to hadd due to qadhf, his eligibility for gvng 
testimony is annulled, even if he repents. Al-Shāfi'ī (God bless him) said 
that it is acceptable if he repents, and this issue is discussed in the topic 
of Shahadat. 


SEX with his slave si 


Ukataba, 
S EXISTS With th 
it is Prohibition 


Al-Hidayah 


ENALTĪES 241 


XI: Fixe? E 

peljever 18 subjected to hadd for qadhf, he loses the right 

fan UP sast the Ahi al-Dhimmah. The reason is that he can testify 
a 


wn kinds therefore, it is rejected in order to complete his 
is O 


rts to Islam, his testimo ny is acceptable against them and 

lims. The reason is that this right to testify was acquired after 

against vati telai therefore, it does not fall under the rule of rejection. 

ion “hed from the case of the slave if he is awarded the hadd of 

1 ated thereafter when he has no right to render tes- 

reason is that he has no right to testify originally in the state 

mony "therefore, the rejection of his testimony after emancipation is 
of slavery: 


for completion of his hadd. 


‘įg disti à 
Myf and is emanclP 
q 


has been given one lash on account of the hadd of qadhf, and 

Se to Islam, and is then given the remaining lashes, his testi- 

i een table. The reason is that rejection of testimony completes 

ne Thal bocce! an attribute for him, while the hadd awarded after 

sa ion to Islam 1s part of the hadd, thus, rejection of testimony does 

= MORE his attribute. It is narrated from Abu Yusuf (God bless him) 

a hig testimony is to be rejected, because the smaller part is subservient 
to the major, however, the first opinion is correct. 


He said: If a person commits gadhf or zinā or drinks khamr more 
than one time, and is awarded hadd, then it is sufficient for all of these 
offences. As for the first two, the implementation of hadd is undertaken as 
aright of Allah, the Exalted, for purposes of deterrence. The probability 
of the purpose being achieved with the first implementation exists, and 
this gives rise to the shubhah (suspicion) of this purpose being lost in the 
second implementation. 


This is distinguished from the case where he commits zinā, gadhf, 
theft, and drinks khamr, because the purpose of one category is different 
from another category, therefore, they cannot be treated as concurrent. 
AS for gadhf, the dominant right in it, in our view, 1s the right of Allāh, 
therefore, it will be linked with the other two offences. Al-Shāfi"ī (God 
bless him) says that if the person accused and the act committed, which IS 
ting, are for different offences they cannot be merged, because the domi- 
"ant right in gadhf; according to him, is the right of the individual. 
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If a person commits gadhf by accusing 
seti al-walad, or an unbeliever of zinā, 
the reason is that it is the offence of gadhf pata. at 
prevented due to the absence of ihsan, res M īsa) of hadd sa 

Likewise if he commits qadhf against a Muslim a Obligatory 
tation of zinā, by saying, "O Fāsig” or “O unbelieve ye ae the impy, 
or “O thief.” The reason is that he caused him mental $ a Khabith» 
ated dishonour with him, and there is no possibilit rae and associ, 
hudūd, therefore, ta‘zir becomes obligatory, except hs ae analogy jn 
case (of accusing a non-muhsan of zinā) reaches the maxi Zir In the fir 
the offence, because it belongs to the genus in which haagis n ael for 
but in the second case it is left to the discretion of the imam. ; ligatory, 

: If he calls him, "O donkey” or *O pig” he is not to be subjected 
ta zīr. The reason is that he has not associated dishonour with hi a 
to the certainty of the negation (of the name called as he isa Kian due 
said that according to our custom he is to be subjected to ta'zīr bec 
it is considered an abuse. It is said that if the persons subjected to KI 
are respected persons like the fugahā' and the elite, he is to be subjected 
to ta zīr, because they will feel degraded by it. If, however, they are from 
among the common people, he is not to subject them to ta‘zir, and this 
appears reasonable. 

The maximum limit of ta'zīr is thirty-nine lashes, while the minimum 
is three. Abū Yusuf (God bless him) said that the maximum for ta'zīr is 
seventy-five lashes. The basis for it are the words of the Prophet (God 
bless him and grant him peace), “One who reaches the level of the hadd 
in matters other than the hadd is a transgressor,” When enforcement of 
the hadd is obstructed, then Abū Hanifah and Muhammad (God bless 
them) take into account the minimum number for the hadd, which is 
the hadd for a slave in the case of gadhf and they adopted this. It is forty 
lashes and they reduced one lash from it. Abū Yūsuf (God bless him) con- 
sidered the minimum hadd for freemen, because the original rule is that 
of freedom, and then reduced one lash from it, according to one narra- 
tion from him, which is also the view of Zufar (God bless him), and is 
based on analogy. In the narration that we have mentioned, he reduced 


a male or femal 
; es 
he is to be subject lave, OF an 
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„nd this is reported from Alī (God be pleased with him),* and 
lashes | his opinion. Thereafter, he determined the minimum in the 
he fo owe se lashes, as what is less than that does not serve as a deterrent. 
pook as a ikh ( jurists) have determined that the minimum is what the 
„ur Ma siders tO be so, therefore, he determines it to be the minimum 
ima cor tasa deterrent, because it differs for different people. It is nar- 
that will ac Aba Yusuf (God bless him) that it depends upon the gravity 
rated FAKTS of the offence. It is also related from him that it is to be 
and trīv! elation to each category of offence, thus, fondling and kissing 
rented » associated with the hadd of zinā, while gadhf without zinā is to 
us pi with the hadd of gadhf. 
be 5 zaid; If the imam is of the opinion that he should combine with 
e warded as ta ‘sar, imprisonment as well, he may do so, because it 
lashes, ble by way of ta‘zir. The shari‘ah has laid it down in general terms, 
is Ey re, it is permitted that he deem imprisonment as sufficient or he 
oe combine it with lashes. = vai 

He said: The greatest intensity in lashes is in ta'zīr, because it has 
been lightened in terms of number, therefore, it is not to be lessened in 
terms of intensity so that it does not lead to the loss of purpose (deter- 
ence). Consequently, it is not lightened with respect to spreading it over 
the different limbs, 

This is followed by the hadd of zina, because it is established through 
the Qur'an, while the hadd of drinking khamr (its number) is established 
by the opinion of the Companions (God be pleased with them). Further, 
itis the gravest form of offence so that rajm was laid down for it by the law 
(shar'). Then comes the hadd of drinking, because its cause is definitive. 
Thereafter the hadd of qadhf, because its cause is probable, due to the 
possibility of the accuser being truthful. Further, there is enhancement 
of standards in it due to the rejection of testimony, thus, it is not to be 
enhanced in terms of intensity. 

Ifa person is subjected to hadd or ta'zir by the imam and he dies asa 
result of it, then there is no liability for such death, because he undertook 
the act under the directives of the law (shar‘), and the act of one obeying 
orders is not restricted by the assurance of safety, as in the case of the 
cupper or the veterinary, but is different from the case of the husband 
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, ‘It is gharib, but al-Baghawī has narrated it from Ibn Abi Layla. Al-Zaylaʻt, vol. 3, 
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trying to punish his wife as the permission there is y | 
ungualified permission may be restricted with the 
like walking in the street. Al-Shāft ī (God bless him) Said that; „i 
diyah is imposed upon the treasury, because causing injy at in see 
an error in the implementation, because ta‘zir is for disci 
however, is imposed on the treasury, because the benefit ofth Dis 
person implementing the lashes reverts back to the Muslim. at of, 
thus, the financial burden is placed on their wealth. We « S Bener 4 
the right of Allāh is being exacted from him under His = that Whe 
as if Allah Himself has caused him to die without | 
therefore, there is no liability. 
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Chapter 102 


The Legal Status of Sarigah 


Sarigah in its literal meaning is the taking of something from another 
by way of concealment and stealth. It is from this that the meaning of 
eavesdropping is derived. Allāh, the Exalted, has said, "But any that gains 
a hearing by stealth.” In the technical meaning (in the shari‘ah) some 
additional stipulations have been added, and the elaboration of these will 
be coming up before you, God, the Exalted, willing. The literal meaning, 
however, is observed in it both initially and at the end, or in the beginning 
and not later. For example, a person breaches a wall by stealth then takes 
away the wealth of the owner by the use of force and openly. In the major 
form of this offence (kubra), I mean, the cutting off of the highway in 
concealment from the monitoring of the imam for it is he who undertakes 
the protection of the highway with his security force, In the minor form 
(sughra) the concealment is from the vision of the owner or of the person 
who stands in his place. 

He said: If a sane and major person steals ten dirhams or a thing 
that reaches the value of ten minted dirhams from a hirz (place of its 
safe-custody) in which there is no shubhah, then it is obligatory to sub- 
ject him to hadd. The basis for this are the words of the Exalted, “As to 
the thief, male or female, cut off his or her hands: a retribution for their 
deeds, and exemplary punishment from Allah, and Allah is Exalted in 
Power, Full of Wisdom”? It is necessary to take into account aql (rea- 
son) and bulagh (puberty), because the offence is not committed without 
them. Cutting of the hand is the compensation for the offence, there- 
fore, it is essential that it be of substantial wealth, because the inclination 
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Ag trivial anronnts 5 weak, Likewise the taki; 
Bs Is not concealed, thus, the rukn (essential clem 
nor is there wisdom in deterring it for that is done 
nant. Determining it to be ten dirhams is the opinio 
according to al-Shāi'ī (God bless him) it is fixed 
dinar According to Malik (God bless him) it is f 
These two jurists maintain that cutting of the h 
a Prophet (God bless him and grant him pe 
unles ‘eac ice iy 
the a ie eect SR aaa Sets shield made of leather ),* and 
me 3 ansm price ts three dirhams, Adopt 
the minimum assures certainty and is preferable. Al-Shāfi i rā 
him) says, however, that the value of the dīnār duri | kās bie 
Prophet (G ec = . uring the period of the 
phet (God bless him and grant him peace) was twelve dir} 
the figure three is one-fourth of it. eee es 
Our argument Is that adopting the maximum in this category j 
preferable sO as to find a way for waiving the hadd. The reason j ba 
in adopting the minimum there is a shubhah (suspicion ) of the shes 3 
of an offence, and such suspicion leads to the waiving of the hadd nae 
case, This is supported by the words of the Prophet (God bless him i 
grant him peace), "There is no cutting of the hand, except in one dinar or 
es bigness ke ah aa is auskari applied to mean minted 
| you the stipulation of the term minted, as 
was stated in the Book; it is the zahir al-riwayah (authentic narration), 
and is the correct opinion keeping in view the completion of the offence. 
Consequently, if he were to steal ten nuggets whose value is less than ten 
minted coins, cutting of the hand is not obligatory. What is considered is 
seven imithgals in weight, as that is what is in practice in most lands. His 
statement, “ora thing that reaches the value of ten minted dirhams,’ is an 
indication that in things other than dirhams it is the value of the dirhams 
that is taken into account even when the thing stolen is gold. Further, it is 
necessary that there be a hirz (place of its safe-custody) in which there is 
no shubhah, because shubhah leads to waiving of the hadd, and we shall 
explain it in what follows, God, the Exalted, willing, 
He said: The slave and the freeman for purposes of the cutting of 
the hand are the same, The reason is that the text (nass) did not provide 
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‘There are ten or twelve dirhams in a dīnār according to different views, 
*It is recorded by ul-Bukhārī and Muslim. Al-Zayla‘i, vol. 3, 355. 
‘It is recorded by al-Tahawi in Shar al-Arhar, Al-Zayla’i, vol. 3, 355. 
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one-half is not possible, thus, the full penalty is 
rotection of the wealth of the people. 

obligatory by the confession of the offender even if 
he view according to Aba Hanifah and Muhammad 


made them). Aba Yusuf (God bless him) said that cutting is not 
od bless ept after a confession made twice. It is narrated from him 
qdertaker ee it in two different sessions, because confession is one 
rhat these pee d is corroborated by the other type, which is testimony. 
type of pre e in the case of zina. The two jurists argue that the sariqah 
we did the she oved by a single confession, therefore, it is deemed suf- 
theft) a with gisās and the hadd of gadhf. The testimony is 
ficient as 1$ ri ccount in this case, because excess in testimony reduces 
not taken peer falsehood, but in a confession it does not provide such 
the allega there is no cause for suspicion there, Further, the means 
anu of the confession with respēct to the hadd are not blocked 
F anes while retraction with respect to wealth is not valid at all, 
y E cha owier of the wealth deems him to be a liar. The stipulation 
onil times in the case of zirtā is contrary to analogy, therefore, it 
is better to confine such repetition to the issue of the text (shar'). 
| He said: It becomes obligatory with the testimony of two witnesses, 
due to the manifestation of the proof as is the case with all the remaining 
rights, It is necessary, however, that the imām ask them about the method 
of theft, its nature, time and place for additional precaution, as has pre- 
ceded in the case of the hudūd. He is to imprison him until he has made 
enquiries from the witnesses due to the charge against him. 

He said: If a group participates in the theft, and each one of them 
takes away wealth valued at ten dirhams, they are to be subjected to 
amputation, but if what they take away individually is less then their 
hands are not amputated. The reason is the obligating factor is the theft 
of the nisab (minimum amount for theft), and is to be worked out for 
each one of them as a result of their offence, thus, the completion of nisab 
for each person is to be taken into account. Allah knows best. 
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Chapter 103 


Theft That Gives Rise to Punishment of 
Amputation 


There is no cutting of the hand for what is treated as insignificant and 
free (permissible) in the Dar al-Islam, like wood, grass, cane, fish, birds, 
game, arsenic, clay and lime. The basis for this is the tradition of ‘A’ishah 
(God be pleased with her), who said: "The hand was not cut during the 
period of the Prophet (God bless him and grant him peace) for insignif- 
‘cant things,” that are trivial. Such a thing is one whose original species 
‘s found to be free in its own form and is not desired for itself, for it is 
trivial there being little desire to hoard it or be niggardly with respect to 
it. Whenever such a thing is taken away without the willingness of the 
owner there is no need to lay down a deterrent in the law (shar') for such 
taking. It is for this reason that the cutting of the hand is not obligatory 
in the case of things that are below the value of the nisāb. Further, the 
place of safe-custody (hirz) in such things is deficient. Do you not see 
that hay is thrown in front of the doors, and it is taken inside the house 
for construction purposes and not for storing? The birds fly away and 
game can flee. Likewise things of common ownership in game, as it is of 
the same nature giving rise to shubhah, and hadd is waived on account 
of it. Fish includes both salted and fresh, while birds include chicken, 
ducks, and pigeons due to what we have mentioned, and also because of 
the unqualified meaning of the words of the Prophet (God bless him and 
grant him peace), “There is no amputation for birds.”? It is narrated from 


sims m eee 
lt is recorded by Ibn Abi Shaybah. Al-Zaylaī, vol. 3, 360. 
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Abū Yūsuf (God bless him) that the punishment of cuttin 
is to be awarded for all these things except for clay, soil and 
also the view of al-Shafi'l (God bless him). The evidence 
what we have mentioned. 

He said: There is no cutting of the hand for things that are pron 
decay like milk, meat, and fresh fruit, due to the saying of the Pro ša 
(God bless him and grant him peace), "There is no cutting in kika, 
(fruit) or kathar,'* where kāthar is jumār (edible tuber of the Palm tre ‘ 
It is also said that it means wadi (small date palm). The Prophet fe 
bless him and grant him peace) said, “There is no cutting in food” and 
the meaning, God knows best, is what is prone to decay and is ready for 
eating, or whatever has the same meaning like meat and fruit, because the 
hand is cut in things like wheat and sugar on the basis of consensus. Al: 
Shāfi'ī (God bless him) said that the hand is to be cut for these things due 
to the words of the Prophet (God bless him and grant him peace), “There 
is no cutting in thamar (fruit) or kathar, but when it is stored in a stone 
basin, the hand is to be cut,” We would say that it is to be construed in 
conformity with practice for what was preserved in the basin according 
to their practice was fruit that was dried and in that there is amputation, 

He said: There is no cutting of the hand in fruit that is on the tree 
and in crop that has not been harvested, due to the lack of preservation 
for safe-custody. 

There is not cutting of the hand in intoxicating beverages, because 
the act of the thief in acquiring them will be construed to be for spilling. 
Further, some of these beverages are not deemed wealth, while there is a 
disagreement about the value of others, thus, the suspicion (shubhah) of 
the absence of value is created. 

There is no cutting for the mandolin, because it is one of the instru- 
ments of amusement. 

There is no cutting for the mushaf even if it is ornamented with gold. 
Al-Shāfi'ī (God bless him) said that the hand is to be cut as it is mar- 
ketable wealth and even its sale is permitted. A view similar to this is 
narrated from Abū Yūsuf (God bless him). It is also narrated from him 
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*It is recorded by al-Tirmidhi, al-Nasa’t, Ibn Majah and others. Al-Zayla ī, vol. 3, 361. 

‘It is gharīb in these words, and has been recorded by Abū Dawid in the mursal 
traditions. Al-Zayla'i, vol. 3, 362. 

‘It is gharib in these words. Another tradition giving the same meaning has been 
recorded by Abū Dāwūd and āl-Nasā'ī. Al-Zayla’, vol. 3, 362. 
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:s no cutting for the doors of a mosque, due to the lack of 
There 


d this door becomes like the door of a house in fact better, 
custody, aP s in the house are protected with the door of the house, 
because hing a the mosque are not protected this way with the door, 
but pint there is no cutting for the theft of the assets inside the 
so mu 


mosque. 
He said: There is no cutting for a cross made of gold, nor for chess 


nor backgammon, because the person who takes them will construe it to 
be for breaking, in conformity with forbidding the evil. This is different 
from the dirham with engraving on it, because it has not been prepared 
for worship, therefore, the doubt of permissibility of destroying it does 
not arise, It is narrated from Abū Yusuf (God bless him) that if the cross 
is in a place of worship, there is no cutting of the hand, due to the absence 
of safe-custody (hirz), but if it is present in another room the hand is to 
be cut due to the completion of value and existence of hirz. 


There is no cutting of the hand for abducting a minor (infant) who 
is a free person even if he is wearing jewellery. The reason is that a free 
person is not wealth, and the jewellery he is wearing is secondary to his 
person, Further, the defence can be put up that the minor was taken to 
pacify him or to carry him to his governess (nanny). Abū Yūsuf (God 
bless him) said that amputation is awarded if the child is wearing orna- 
ments of the value of the nisāb, because cutting will be obligatory by 
me the jewellery separately, so also when taken with another thing 
vies oe same applies when the thief steals a silver goblet that has 
ret roth in it. The disagreement here is about an infant who can- 

OF speak so that he is not under his own control. 


There is no cutting of the hand for taking away a grown up slave, for 


that is tr . ] 
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He said: There is no cutting of the hand for the theft of a dog ora lion 
because those who are in the same species are found to exist freely in 
original state of permissibility and they are not desired for themselves. 
Further, the disagreement among the jurists is obvious with respect to 
marketable value of a dog, therefore, it gives rise to shubhah.* 

There is no cutting of the hand for a tambourine, drum, harmonium, 
or flute, because in their view these things have no marketable value, 
According to Abū Hanifah (God bless him) the one who takes them will 
take the plea of destroying them. 

The hand is to be cut for taking teakwood, bamboo, ebony and san- 
dalwood, because these are types of wealth that are protected for they are 
precious in the eyes of the people, and they are not found in a free form 
in the Dar al-Islam. 

He said: The hand is to be cut for stealing emeralds, rubies and green 


jewels (from chrysolite), because these are the most sought after and H 
cious forms of wealth and are not found freely in the undesirable origin 
they are like gold an 


permissible form in the Dar al-Islam, therefore, 


silver. 
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heir SPE“ :s said that the hand is to be cut for its theft due to the dobais 
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hat are not fixed (to the walls), and it is to be cut when they 
d are not heavy for carrying by one person, because there is 


to steal heavy doors. 
There is no cutting of the hand for the deceiver, male or female, due 
to the deficiency in hirz (place of safe-custody), neither for the embezzler 
or for one who extorts wealth, because he does this openly. The basis is 
C fthe Prophet (God bless him and grant him peace), “There is 


the saying O 
fthe hand for the embezzler, the extorter and the deceiver.”’ 


no cutting © 
There is no cutting of the hand for the grave-robber. This is the view 


according to Abu Hanifah and Muhammad (God bless them). Abū Yūsuf 
and al-Shāfi'ī (God bless them) said that he is liable for cutting of the 
hand, due to the words of the Prophet (God bless him and grant him 
peace), “We cut the hand of one who robs a grave,”" The reason is that 
the shroud is marketable wealth that is preserved in a hirz meant for it, 
therefore, his hand is to be cut. The two jurists rely on the words of the 
Prophet (God bless him and grant him peace), “There is no cutting of 
the hand for the mukhtafi”? and he is the grave-robber (nabbash) in the 
language of the people of Madinah. The reason is that shubhah has arisen 
with respect to ownership, because the corpse has no ownership in reality 
nor does the heir due to the prior need of the dead person (before the heir 
became the owner). Further, a disturbance has occurred in the purpose, 
which is deterrence, because the offence in itself is of rare occurrence. In 
addition to this what he (Abū Yusuf) has relied upon is not marfū' or it 
is interpreted to apply to siyasah offences. If the grave is inside a locked 
room, then the issue is disputed on the same grounds, according to the 
sound narration, on the basis of what we said. Likewise if a person steals 
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excess of his right, because he becomes a co- va Likewise if he steals in 
amount to the extent of his claim. owner with him in the Stolen 

If he steals goods from him, hi 
not have the authority to seek oat saver oar cut, because he does 
of sale:by consent: It is narrated from Aba Yo m except on the basis 
his hand is not to be cut for he has the right ea oot cae vat 
to acquire them in satisfaction of his claim as as Aine to some jurists, 
him for his claim. We say that this is a Sitemeter A pledged with 
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disagreement. If his claim was e T HAE e ene 
it is said that ħis hand will be cut as he does not have the right to rake 
them, It is also said that his hand is not to be cut as currencies are a single 
species. 

If a person steals some ‘ayn (something that can be taken into phys- 
ical possession) and his hand is cut for it, but thereafter he returns it 
and then steals it again when this thing is in the same physical state, his 
foot is not to be cut. Analogy dictates that his hand is to be cut, and it 
is one narration from Abū Yūsuf (God bless him). It is also the opinion 
held by al-Shāfi ī (God bless him), due to the saying of the Prophet (God 
bless him and grant him peace), “If he repeats it, cut his hand (again),"" 
without going into details. The reason that the second theft is complete 
like the first. In fact, it is more atrocious due to the implementation of 
the (first) deterrent punishment, and it is as if the owner had sold it to 
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ad then bought it from him after which theft was committed 
aintainī that the cutting of the hand led to the elimination of pintet 
. n for the stolen property, as will be known in what follows, God, the 
saret] willing. By returning the property to the owner the protection 
EX aii reality, but a doubt (shubhah) remained with respect to the 
retut ace of protection taking into account the unity of ownership and 
eT aa tter as well as the existence of the cause (of loss of protection) 
subj ., cutting of the hand. This is distinguished from what has been 
tk respect to sale by abū Yusuf), because ownership becomes dif- 
AN with a difference in the cause. Further, repetition of the offence 
a such a person (with respect to the same property) is rare due to his 
having borne the hardship of the deterrent, therefore, implementation 
comes devoid of purpose, due to the rare occurrence of the 


offence. It is as if the person subjected to the hadd of qadhf commits 
gadhf against the first person again. 
If the state of the stolen property changes, for example, it was yarn 


when he stole it and his hand was cut then he returned it and it was 
woven, but he repeats the offence and steals the cloth, his foot is to be cut. 
The reason is that the ‘ayn has changed its form, therefore, a person mis- 
appropriating the yarn and weaving it will come to own the cloth. This ts 
the sign of alteration in each subject-matter. When it stands altered, shub- 
hah arising from the unity of subject-matter and amputation is negated, 
thus, cutting of the hand a second time becomes obligatory. Allah knows 


rhe thief a 
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what is correct. 


Chapter 104 


Place of Safe Custody (Hirz) 


Ifa person steals from his parents or children or relatives in the prohib- 
ited degree, his hand is not to be cut. In the first case, which is relation- 
ship by birth, there is free sharing of wealth and entry into the hirz. The 
second is due to the second meaning (entry into the hirz without permis- 
sion). It is for this reason that the law (shar‘) has permitted glancing at 
visible locations of adornment (parts of the body) as distinguished from 
friends with whom an enmity is created through theft. In the second case 
there is a disagreement with al-Shāfi ī (God bless him), because he asso- 
ciates them with distant relatives, and we have elaborated this in the topic 
of emancipation. 


If he steals from the house of a relative in the prohibited degree assets 
belonging to another, his hand is not cut, but if he steals his own assets 
from the house of another (not a relative) his hand is cut, on the basis of 
entry into the hirz with and without permission. 


If a person steals from his foster mother, his hand is cut. According to 
Abū Yūsuf (God bless him) his hand is not to be cut, because he enters her 
house without permission and bashfulness. This is distinguished from 
the case of the foster sister, due to the absence of such a relationship 
according to custom. The reasoning underlying the authentic narration 
is that there is no kinship and the prohibition without kinship is not 
respected, like the prohibition established due to zinā and kissing with 
lust. Closer than this is the foster sister. The reason is that fosterage is 
not publicised, therefore, there is no sharing of wealth or free entry into 


the hirz in order to avoid allegations of suspicion. This is different from 
blood kinship, 
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If one spouse steals from the other s 
ter or from the wife of his master or Sheet the bi "tris rom his mas. 
there Is no cutting of the hand, due to the lice nd of his Mist 
tē EWA ait one of the spouses steals exclusively fron ihe te 
y \nirz) of the other spouse when both da 1€ Place of 
a place, then the rule is the same in our View AL-Shāf ¢c reside in such 
disagrees, The reason (for our argument) is that th | g obs him) 
of wealth among them in practice and im plication (of the rein = Shatin 
marriage). This i : Onshi 
ae ge). This is a parallel case to the disagreement in the case dey 

If the master steals from his mukāt i 

because he has a right in his earning. on Have; ls hand tei t be cut, 
| Likewise a person who steals from the spoils, because he has ash 
in them and this is related from ‘Ali (God be pleased with him) both Reti 
respect to the waiving of hadd and the underlying rationale. 

_ He said: hirz is of two types: (1) hirz for the meaning of protection 
within it, like rooms and houses, and (2) hirz through a guard, This 
feeble servant (the Author) says: Hirz is essential, because the meaning 
of stealth is not established without it. Thereafter it sometimes exists 
through location, and that is the location prepared for guarding assets, 
like houses, rooms, trunks and shops. At other times it exists through a 
guard like a person sitting in the street or in a mosque when he has some 
baggage with him, then he is the guard for these assets. The Prophet (God 
bless him and grant him peace) ordered the amputation of the hand of 
the person who stole the cloak of Safwan from under his head when he 
was sleeping in the mosque.* 

In a hirz based on location, custody through a guard is not taken 
into account. This is correct, because it is protected without a guard, and 
such a hirz is a room even when it does not have a door or has one, but it 
is open, so that a person stealing from there is subjected to amputation. 
The reason is that a structure is for purposes of safe-custody, except that 
there is no cutting of the hand without his bringing the property out of it 
because of the existence of prior possession of the owner. This is different 
from the hirz through a guard insofar as cutting of the hand wie 
obligatory as soon as he takes it away from him, due to the elimination 0 


i i in favour of 
'The Hanafis say that the testimony of one spouse is not accepted in fav 


another, but the Shafi‘is in one view say that it is accepted. £ s 
*]t is recorded by Abū Dāwūd, Ibn Majah and al-Nasā T. Al-Zayla't, vol. 3, 36. 
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gook git THEE 
sion of the owner by the mere act of taking thereby completing 
the posse ne ft. There is no difference between the situations where the 
she act 0 jeep or is awake and whether the goods are under him or lying 
guard is ir This is the correct view, because the person sleeping next 
ext to et is considered to be guarding his things in practice, It is for 
to his 80° that the custodian and the borrower of goods (sleeping next 
this eee a) is not held liable for compensation, because in such a case 
sega A loss of goods, as distinguished from what has been preferred 
tis 
fe fatwa. 
said: If a person steals from a hirz or from a place other than the 
He owner is next to the property guarding it, his hand is to be 


. the 
hirz when he has stolen from one of the two types of hirz. 


cut, because 
ere is no cutting of the hand for a person who steals wealth from a 


ms bath or a house in which entry to the public is permitted, due to 
he existence of permission in practice or actual for entry, therefore, the 
es is demolished. This includes the shops of traders and public inns, 
except when theft is committed there at night, because they are built for 


custody of assets, and the permission pertains to the day. 


If a person steals assets from a mosque when the owner (custodian) 
is there, his hand is to be cut, because it is protected by a guard. The 
reason is that a mosque is not built for safe-custody of assets, therefore, 
the wealth inside is not protected through hirz of location. This is dis- 
tinguished from a public bath, and a room that is open to the public for 
entry so that the hand is not cut, because it is built for safe-custody, there- 
fore, the hirz is by location (though undone by free-entry) and hirz bya 
guard is not taken into account. 

There is no cutting of the hand for the guest who steals from his host, 
because the room (house) is no longer a hirz as far as he is concerned due 
to the permission given to him for entry. The reason is that he has the 
same status as the residents of the house, therefore, his act is misappro- 
priation and not theft. 


Ifa person commits theft of something and does not move it out of 
the hirz his hand is not to be cut, because the entire house 1s a single hirz, 
therefore, it is essential to move it out of it. The reason is that the house 
and what is in it is in the possession of the owner conceptually, therefore, 


leaving the stolen thing gives rise to a shubhah of not taking. 
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If the house has a number of rooms and the thief brin sth 

goods out into the courtyard, his hand is to be cut, herein e Stolen 

with respect to its occupant is an independent hirz in itself, ach room 
If one of the occupants of the rooms in the house enters a 

stealth and steals from it, his hand is to be cut, due to wh 2g 

elaborated. at We have 


Ifa thief makes a hole in the wall of a room, enters it, takes ye alth 
and hands it over to another thief outside (while he is still inside) 
there is no cutting of the hand for th » then 
g of the hand for them, because the first one js 
found to have come out and thus the protective possession of the 0 x 
is acknowledged over the wealth prior to its being brought out, The sen 
ond is not found to violate the hirz, therefore, the act of sarigah ts 
been completed by either. It is narrated from Abū Yūsuf (God bless sim 
that if the one inside stretches his hands outside and delivers the goods 
to the one outside then the cutting of the hand is for the one inside If 
the one outside inserted his hands inside and took the goods from the 
hands of the one inside, then the cutting of the hand is for the one who 
was outside. This is based on the issue that will be coming up later, God, 
the Exalted, willing. 

If he flings the goods outside and then goes out and picks them up 
his hand is to be cut. Zufar (God bless him) said that his hand is not 
to be cut, because throwing the goods outside does not give rise to the 
obligation of amputation. It is as if he went out and did not pick up the 
stolen goods. Likewise taking the goods from the street is as if someone 
else took the goods. We argue that throwing the goods is a device thieves 
use due to the difficulty of coming out with the goods or because they 
(some) want to be free to fight with the owner or for running away. His 
act is not prevented by the possession of the owner, therefore, the entire 
activity is deemed a single act. If he does not pick up the goods when he 
comes out then he is a waster and not a thief. 

He said: Likewise if he loads them upon a donkey and drives him out, 
the movement of the donkey is attributed to him as he is driving it. 

If a group enters a hirz and some of them commit the taking, the 
hands of all are to be cut. This feeble servant (Author) says: This is based 
upon istiksān. Analogy dictates that the one carrying the stolen goods out 
should alone be subjected to cutting, which is the opinion of Zufar (God 
bless him). The reason is that he is found to move the goods outside, 
therefore, the theft is completed by him. We maintain that theft has been 
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al] due to collaboration as is the case with sarigah kubrā. 
S „mitted .¢ that the practice among them is that some carry the goods 
qhe reas m e up for defence. If cutting is prevented in this case, it 
and the rest blocking of the door of hadd (in this category). 
will lead a Fa person makes a hole in a room and puts his hand inside 
ne out, his hand is not to be cut, It is narrated from Abū 
to take part ss him) in al-Imla’ that his hand is to be cut, because he 
yasut (God he wealth from the hirz and that is the objective, Thus, entry 
brought out tipulated for it as in the case where he inserts his hand into a 
is not tO be id brings out Ghitrifi dirhams. We argue that the violation 
ie is stipulated for the completion of the offence and to elimi- 
of the sae bhah of absence of hirz, Completion with respect to entry is 
nate the A entry IS considered possible. Entry into a house is in the nor- 
yen ral this is distinguished from opening a trunk, because what is 
tr ae there is insertion of the hand and not full entry. It is also dis- 
ASE, from what has preceded where some thieves are carrying the 
ao because that 1s what is done in practice. 

[fa person cuts (and takes) a purse that is outside the sleeve, his hand 
is not to be cut, but if he puts his hand inside the sleeve, it is to be cut. 
The reason is that in the first case the knot is on the outside, therefore, 
by cutting the taking occurs on the outside, thus, the violation of the hirz 
has not occurred. In the second case the knot is on the inside, therefore, 
by cutting taking from the hirz is realised, and the hirz is the sleeve. If in 
place of cutting he opens the knot, then, in both situations the response 
will be reversed, due to the inversion of the underlying cause ('illak). It is 
narrated from Abu Yusuf (God bless him) that the hand will be cut in all 
circumstances, because the purse is protected either by the sleeve or by 
the owner himself. We say that the hirz is the sleeve for he is relying on 
it for protection, while his own purpose is to complete the journey or to 
rest, therefore, it is as if it is the pack on the camel’s back. 


| Ifhe steals a camel from a train of camels or a the load (on the camel), 
his hand is not to be cut. The reason is that it is intended to be a hirz, 
therefore, it gives rise to the shubhah of the absence of hirz, because the 
a the guide and the rider have as their purpose the undertaking of 
gs drogu and the transfer of goods and not protection. Thus, it is said 
ti ere 18 someone with the loads who is following them to guard 
m, then the hand is to be cut. If he cuts up the load pack and takes 
mit, his hand is to be cut, because the bags in such a situation are a 
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hirz, because by placing the goods in the bags, the intention ; 
them, as in the case of the sleeve. Consequently, the takin 1S to Protec 
therefore, the hand is to be cut. Bis fom hire 

If he steals a camel bag, in which there are goods, while th 
protecting it, but is asleep, his hand is to be cut. The mean; € owner ig 
the bag is in a place that is not a hirz, like the highway and ie, 1S that i 
the hirz is through the presence of the owner due to his bein ON, 50 tha 
for their protection. This is the case where the consideration On Watch 
the normal watch by sitting next to the bags. Sleep in this i, Saven to 
reckoned as hirz in practice. Likewise sleeping nearby, accordi station is 
we preferred earlier. It is mentioned in some manuscripts that “wh to what 
sleeping on top of the bags or where he is able to protect them” enhe i 
affirms what we have stated about the preferred Opinion, All kop p 
$ 


what is correct. 


chapter 195 


Mode of Amputation and its Proof 


d of the thief is to be cut from the forearm and is to 
e cutting is undertaken on the basis of what we 


right han 
ht hand is based on the recitation 


id: The 
an terised. Th 


inged/cau i 
AA earlier. The selection of the rig is ba 
' ‘bn Mas'ūd (God be pleased with him). The selection of 


M adie forearm) is due to the reason that term yad includes the 
entire arm up to the armpit, and this joint, I mean wrist, is something 
about which there is certainty. The reason is that there are sound reports 
"bout the ordering of the amputation in the case of the hand of the thief 
fom the wrist by the Prophet (God bless him and grant him peace). 
Cauterisation is undertaken due to the saying of the Prophet (God bless 
him and grant him peace), "Cut it and cauterise it. * The reason is that if 
it is not cauterised it can lead to death, and the hadd is a deterrent not a 


killer. 

If he steals a second time, his left foot is to be cut, and if he steals 
a third time, there is no cutting and he is to be left in the prison till he 
repents. This is istihsan, and he is to be given ta‘zir as well, as mentioned 
by the Mashā'ikh (jurists) (God bless them). Al-Shāfi ī (God bless him) 
said that on the third offence his left hand is to be cut and on the fourth 
his right foot is to be cut, due to the saying of the Prophet (God bless him 
= grant him peace), “If someone steals cut (his hand). If he repeats the 

ence cut again. If he repeats again cut again.” It is also related with all 


'Th tas a 
«Te are traditions about this and one of them is recorded by al-Dār'gutnī. Al- 


Zayla‘i, vol. 3, 370. 
"Iti 5 . 
'5 recorded by al-Hākam in al-Mustadrak. Al-Zayla, vol. 3, 371. 


‘It is 1 Dā 
recorded by Abū Dāwūd. Al-Zaylaī, vol. 3, 371. 
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the details, as is expressed in his òpinion.* The reason is th 

offence is just like the first in being an offence. In fact, it ic A the third 
therefore, it calls for laying down the hadd by the Lite shay 4 grievous 
the saying of Alī (God be pleased with him), “T feel afraid R rely on 
Exalted, if ] do not leave him with a hand with which to a Allah, the 
form istinjā and a leg on which he can walk”5 He then ar ci „O per- 
rest of the Companions (God be pleased with them) and w rā With the 
vince them, therefore, an ijmā' occurred. Further, it dmdan ēru 
him in meaning for it is the loss of all benefits of bei px Killing 


l ng alive, and 

is a deterrent (not a destroyer). In addition to this, it is of Fire ha nad 

and deterrence is stipulated in things that are of widespread penis 
nce, 


email ers eh a 
t tore, retalia ted by force as far as is possible for the sat 
isfaction of his right. The tradition has been criticised by al-Tahāwī (6 l 
bless him) for authenticity, or it is construed to be applicable to siyäsah ' 

If the thief has a paralysed or amputated left hand or an amputated 

right leg, amputation is not to be enforced. The reason is that in doin 
so there is a loss of the benefit of grasping or walking. Likewise if his righi 
leg is paralysed, on the basis of what we said. Likewise if the thumb of his 
left hand is cut off or paralysed, or two of the fingers of the hand other 
than the thumb, because the strength of grasping comes from the thumb. 
If one finger other than the thumb is cut off or paralysed, his hand will 
be cut, because the loss of one finger does not create an apparent dys- 
function in grasping, as distinguished from two fingers for they assume 
the position of the thumb in the loss of grasping. 

If the judge says to the executioner cut off the right hand of this man 
for a theft that he has committed, and he cuts off his left hand inten- 
tionally or by mistake, then he is not liable for anything according to 
Abū Hanīfah (God bless him). The two jurists said that he is not liable 
in case of a mistake, but is liable for the intentional cutting. Zufar (God 
bless him) said that he is liable for a mistake as well, and this is based upon 
qiyās (analogy). The meaning of mistake here is a mistake in ijtihād.* As 
for a mistake in distinguishing the right from the left, it is not deemed 
an excuse. It is said that this mistake is to be deemed a justified excuse 


‘It is recorded by al-Dar’qutni and al-Tabarani. Al-Zayla'ī, vol. 3, 373: AP 

‘It is recorded by Muhammad ibn al-Hasan al-Shaybani (God bless him) in Kitab 
al-Āthār. Al-Zayla‘i, vol. 3, 374. 

t As the text says, “Cut of their hands,” 
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Bo s that he has cut off a hand that was protected (by 


yell. He 2 take in the case of the right of the individual cannot 
as a 


„he is to be compensated. We say that he made 
be okeds eS a the text does not identify either the right or 
dt in his ! jet" ijtihād is to be overlooked. The two jurists say 
| g left: : peni cted limb without justification and there is no possi- 
th ut a pro g onas he intentionally committed injustice, therefore, 
bility of tet iven even though it was a matter subject to ijtihād. It 
ris not fO pe hat retaliation be imposed in this case, however, it was pre- 
vas essential t shubhah. According to Abū Hanīfah (God bless him) he 
ented GUC Ting behind the same type that is better than it (that is, 
Jestroyed cs i therefore, it is not to be deemed as destruction. It is like 
the right be bowing against another that he sold a man’s wealth for 
the aca rice and then retracting their testimony.’ Accordingly, if a 
a reason pri the executioner had cut it off, he would not be liable 
= hich is correct. If the thief extended his left hand saying that it 

hi "right he would not be liable by agreement, because he cut the 
ee 4 der the thief's order. Thereafter, in the case of intentional cut- 
= spalā to Abū Hanīfah (God bless him), there isa liability for the 
thief to compensate the stolen wealth, because the cutting has not been 
implemented as a hadd. In mistake too the same method is followed, but 
according to the method of ijtihād (preferred by Abū Yūsuf) the thief is 
not liable. 

The hand of the thief is not to be cut unless the person whose prop- 
erty has been stolen is present and demands adjudication for the theft. 
The reason is that litigation is a condition for proving it. There is no dif- 
ference between confession and testimony in our view. Al-Shāftī (God 
bless him) disagrees with respect to confession.* The reason is an offence 
against the wealth of another cannot be proved without litigating the 
matter with him. 

Likewise if he is absent at the time of cutting of the hand, because 
Satisfaction is through adjudication in cases of hudūd. 
bose custodian (holding a deposit), the usurper, and the person who 
the ae a transaction of riba? can demand the cutting of the hand of 

ief who has stolen from them. The depositor too has a right to 


7? 
they are not liable for the loss. 


y TEN thereby that in case of confession a trial is not needed. 
Blving ten dirhams and taking twenty. 


— eee 
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demand cutting of the hand. Likewi 
been usurped. Zufar and al-Shāfiī (God rit whose Proper 
not to be cut on the complai ; em) said that th + has 
plaint of the custodian and th eh 
same disagreement are analysed the positions of the b 
date loan), the person who has hired property, th i 
who borrows goods for sale, the person taking a mudārib, t 
for sale, the pledgee and any person, other than Ke aur i 
todial possession. The hand is to be cut on the com eae Who has cy. 
theft from any of these persons, except that in the oe onthe owner for 
it can be cut on his complaint when the property ša of the mort 
| its S and he h 
his debt, because he has no right to initiate a claim for the 3 
out this. Al-Shāfi'ī (God bless him) based his view on hope with- 
by him that these persons do not have the right to ER Preferred 
the property. Zufar (God bless him) says that the right to ni ts of 
hon for the return of property arises from custodial necessity bc li 
not arise for purposes of demanding cutting of the hand, becats it bars 
to the lass of financial protection.’® We maintain that theft in itself tita 
rise to cutting of the hand, and it is proved before the gadi through legal 
proof, which is the testimony of two witnesses following the complaint 
that is considered in the absolute sense." The consideration is due to the 
need of these persons for the return of the property, and along with that 
the cutting of the hand is implemented as well. The purpose of the liti- 
gation is the securing of his right, while the loss of financial protection js 
a necessity for claiming this right, therefore, it is not taken into account, 
The shubhah that may possibly be raised as an objection that is not taken 
into account, for example, if the owner is present and the custodian is 
absent, the cutting will be undertaken on the basis of his (owner's) liti- 
gation, even though the shubhah that the custodian may have given the 
thief permission to enter the hirz exists. 

If a thief’s hand is amputated for theft and the property has been 
stolen from him, neither he nor the owner has the right to demand the 
cutting of the hand of the second thief. The reason is that the wealth m 
no marketable value as far as the thief is concerned so that he 1s not hel 
liable due to the loss of thè property, therefore, theft in itself does not pē 
rise to the obligation. The first thief, however, has the authority for 


| 
© usurper, On the 
Orrower (comme 
he Perso 


fgoods offered 


bagor 
S paid 





Because there is no compensation of property where the hand is cut. 


"Not just for the financial claim. 


fo 
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gook 
o property: according to one narration, because the return 
erty is obligatory for him. | 
econd thief steals prior to the cutting of the hand of the first, 
fe ne hadd has been waived due to shubhah, his hand is to be cut 
prater” . af the first complaint. The reason 1s that the extinction of 
lue is a necessity of cutting of the hand, and this is not 
he becomes like a usurper. 
rson steals something and then returns it to the owner before 
encement of proceedings before the judge, his hand is not to be 
ted from Abu Yūsuf (God bless him) that it is to be cut like 
nation where he returns it to the owner after the commencement of 
dings. The reasoning underlying the authentic narration (zahir al- 
„vāvah) is that a complaint (litigation) is a condition for proving theft, 
riwaya testimony is deemed a necessity for eliminating the dispute and 
are te stands terminated in this case. This is distinguished from the 
hesp” here it 1s returned after the proceedings, where the litigation 


situation W 
tands terminated and its purpose has been attained (through prosecu- 
5 i 

tion), thus, it remains finally settled. 


If a decision has been rendered against a person for cutting of the 
hand in a case of theft, and the stolen property is gifted to the thief, 
amputation is not carried out. The meaning is if it is delivered to him. 
Likewise if the owner sells it to him. Zufar and al-Shafi'i (God bless them) 
said that his hand is to be cut. It is also one narration from Abu Yusuf 
(God bless him), because the theft stands completed both with respect to 
commission and proof, and this transaction (gift or sale) has not made 
obvious whether ownership passed to the thief at the time of the commis- 
sion of the theft, thus, there is no shubhah here (therefore, his hand has to 
be cut). We argue that execution is a consequence of the judgement in this 
category (of hudūd), for it (judgement) is not sufficient without the satis- 
faction of the claim through execution, because judgement is for proving 
the offence, while cutting of the hand is a right of Allah, the Exalted, and 
this is claimed at the time of cutting. If this is the case, the continuance of 
Prosecution (claim of sarigah) is stipulated up to the time of satisfaction 
at this right (and this claim has been given up through the gift or sale), 

"S, It is as if he made him the owner prior to the adjudication. 
He said; Likewise if the value of the stolen property decreases and 
"comes less than the nisab, that is, prior to execution and after judge- 
Ment. It is narrated from Muhammad (God bless him) that the hand is 


e va 


e comm 


cut, Its nāt Ep 


the sit 


270 Al-Hidayah 


=a žil; Thep 
T 
to be cut, which is also the opinion of Zufar 


them), in the light of the deficiency in the hale See api (God bles, 
destroyed or lost by the thief after the theft). We stan (When Part 

completion of the nisab is a condition that must continue 1. that as he 
of execution, due to what we have Said, as distinguished ca to the time 
rial loss in the thing for which he is liable to compensation rn the Mate. 
nisab there is complete by way of ‘ayn and dayn (actual ra OTe the 
to be compensated), even where he destroys the whole Bins and tha 
loss in price, it is not liable to compensation. ih AS for the 


If the thief claims that the thing stolen is owned by him 
tion will be waived, even if he does not come up with testimo. amputa. 
after the witnesses have testified to the theft. Al-Shāfiī (God ar 
said that it is not waived by a mere claim, because the thief is 
do this easily and this will lead to the closi able to 

y n nis will lead to the closing of the door to this 
of hadd. We maintain that shubhah has the effect of waiving the pe m 
and this has been created by the mere claim due to its probability” Wie 
he (al-Shāfi ī) has said is not valid, due to the validity of retraction ae 
confession by the thief." S 

If two persons confess to the commission of theft, and then one of 
them says that it is his wealth, the hands of both persons are not to be 
cut, because the retraction is operative with respect to the person retract- 
ing and it gives rise to a doubt in the case of the other, because the theft 
was proved through the confession of both about an offence committed 
through participation. 

If two persons commit a theft and then one of them disappears, while 
two witnesses testify to the theft committed by both, the hand of the 
other thief is to be cut, according to Abū Hanifah (God bless him) in 
his second opinion, and this is the opinion of the two jurists. The Imam 
used to say earlier that it is not to be cut, as the other might appear and 
come up with a ground for creating shubhah. The reason for his second 
opinion is that absence prevents the proof of theft against the thief absent, 
therefore, he remains non-existent and one who is non-existent cannot 
create a shubhah. There is no validity of the likely shubhah to be created, 
as has preceded (in the earlier opinion). 


that is, 
ess him) 


“Even when he has not been able to establish a clear title. Fie cui 
"Because the purpose is to create a shubhah, and that is created through his c 


which is probably true. 


«X Te 
o ka . . 
po ro is subject to interdiction confesses to stealing ten 


<. his hand is to be cut, while the stolen money is to be 
coins, = from whom it was stolen. This is the view according 
ae bless him). Abū Yusuf (God bless him) said that his 
ak ten dirhams belong to the master (of the slave). 

2 ig to be CU Ķ: bless him) said that his hand is not to be cut and the 
pr „mmad ( if the master, which is the opinion of Zufar (God bless 
eat) hams are a eaning here is when the master declares that the slave 
nim) 2 tid S = fesses to stealing consumable goods, his hand is to be 
lying: If he Nit authorised slave (permitted to undertake business), 
Ifthe slave cut in both situations. Zufar (God bless him) said that 

:, hand is to be be cut in all these situations. The reason is based on the 
„hand is not to d by him that the confession of the slave against himself 
rinciple P are of hudud and gisās, as such a confession affects his life 

js not valid rej” this is the wealth of the master, and a confession against 
t acceptable. The authorised slave, however, is held liable for 
and wealth due to the validity of his acknowledgement of 
been granted authority by the master over these things, 
cted slave’s acknowledgement with respect to wealth too 


„nother is rā 
compensation 
these as he has | 
while the interdi 
is not acceptable. 

We maintain that his confession is valid from the perspective of his 
being 2 human being and thereafter it extends to value, and it is valid 
from the perspective of his being wealth. Further, there is no suspicion 
in such a confession insofar as it includes an injury, and such a confes- 
sion is acceptable against another. Muhammad (God bless him) argues 
in the case of the interdicted slave that his acknowledgement with respect 
to wealth is void, therefore, an acknowledgement of misappropriation on 
his part is not valid and the wealth remains that of the master, and there 
is no cutting of the hand for stealing the wealth of the master. This is 
supported by the fact that wealth is the primary factor in his case, while 
cutting of the hand is secondary so that prosecution proceedings are valid 
for itand not for cutting of the hand, and a claim of wealth is established 
without it too. The opposite of this dispute cannot be heard by a court 
nor is it established. Consequently, when a claim is void with respect to 
the primary thing it is void with respect to the secondary as well. This is 
different from the case of the authorised slave, because an acknowledge- 
ment about the wealth in his possession is valid, therefore, a confession 


With respect to the secondary thing is valid too, 
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Boox XI]: Turp 
| Abū Yūsuf (God bless him) argues that he 
in his confession for purposes of cuttin Z 
himself and this is valid on the basis 


second is with respect to wealth, and this is ; 

rā page in him. Cutting of the hand Sela wee g se ri E 
it a freeman says, The dress that is in the possession kri this, It is ās 
Amr.” Zayd then says, “It is my dress.” The hand of the yd I stole from 
will be cut even if he is not correct in identifying the poe Confessin 
IS not recovered from Zayd, ess, and the dress 


According to Abū Hanīfah (God bless him) 
respect to the cutting of the hand is valid on his part, d 
elaborated, therefore, it is valid with respect to wealth aoe to what we 
The reason is that the confession is compatible with the st ans ee 
tence, and wealth in a state of subsistence is seco Beat oe 


' ndary to cutti 
hand insofar as the protection accorded by the law H NE x re 
guished as a result of it, thus, the claim for cutting of the hand is stato 


even after the destruction (consumption) of the prope is is disti 
guished from the issue about the freeman, tk a Te 
obligatory even by stealing from a custodian, but what does not kādi : | 
the obligation through theft by the slave is the wealth of the master. If he 
master were to deem him truthful his hand would be cut in all the aboye 
cases due to the elimination of the obstacle. 


He said: If the hand of the thief is cut and the thing (stolen) still exists 
in his possession, it is to be returned to the owner, due to its (continued) 
existence in his ownership. If, however, it stands consumed, he is not 
held liable for compensation. This generality includes consumption and 
destruction, and it is a narration of Abū Yusuf (God bless him) from Abū 
Hanifah (God bless him) and it is well known. Al-Hasan narrated from 
him that he is to be held liable in case of consumption. Al-Shafii (God 
bless him) said that he is liable for compensation in both cases, because 
these are two rights with two different causes and they do not preclude 
each other. Amputation is the right of the law (shar ), and its cause 16 
the non-avoidance of an act that the law (shar') has prohibited, while 
compensation is the right of an individual and its cause is the taking of 
wealth. It is as if a person consumes owned game inside the Haram of 
drinks wine owned by a Dhimmi. 


We rely on the saying of the Prophet (God bless him and pares 
peace), “There is no financial penalty for the thief after his right han 


Nfessed to 
g of the hand. The Era fa things 
of what we have mention 


the confession With 
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amputated." The reason is that the obligation of financial lia- 
4 been ves cutting of the hand, because he comes to own the 
lity Te ot compensation right from the time of the taking, which 
py pay! ? „vious that it falls into his ownership and that negates ampu- 
pakes it toshu phah, and whatever 15 negated by it (amputation) stands 
ption "(comp ensation). Further, the subject-matter no longer remains 
negate jasthe right of the individual (after theft), for ifit did it would be 
protec a in itself and would negate cutting of the hand due to doubt, 
e the property becomes prohibited due to the right of Allāh, like 
i which there is no compensation. The protection, however, is 
att se with respect to consumption, because it is an act other than 
not 10 4 there is no necessity with respect to its consumption. Likewise 
theft ane acknowledged in what is the cause and not in other things, 
pubhah 15 i hat i i 
; easoning for the well known view (that includes both consumption 
The? tion for the absence of compensation) is that consumption 
and destruct! : : 
the completion of the purpose (of theft), therefore, shubhah is consid- 
is 3 with respect to it. Likewise the loss of protection is established with 
ere it i iti } i 
espect to compensation because it is one of the necessities of its loss with 


respect to destruction for negating similarity between theft and compen- 


property 


er 
'herefor 


on. 
vi He said: If a person commits theft several times and is subjected 
to amputation for one of them, it is considered amputation for all of 
them, and he is not liable for compensāting anything according to Abū 
Hanīfah (God bless him). The two jurists said that he makes compensa- 
tion for every property except the one for which his hand is cut. The issue 
pertains to the case where one of them is present to claim his right, but if 
ill of them are present and his hand is cut due to their prosecution he is 
not liable for any compensation in any of the cases by agreement of the 
jurists, The two jurists argue that the person present is not the deputy of 
all those absent, and prosecution is necessary for establishing the offence 
of theft. Thus, theft relevant to those absent is not established, and his 
hand is not cut on account of those thefts, therefore, their stolen prop- 
erties stand protected. The Imam argues that the obligation for all these 
thefts is a single amputation as the right of Allah, the Exalted, because 
the hudūd are based on the rule of merger and concurrence. Prosecution 


SS a = 
_ “Itis gharib in these words, but a similar tradition has been recorded by al-Nasā 1 in 
Sunan. Al-Zayla'ī, vol. 3, 375. 
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You not see that i Artetasi of all the obligations (of an eres IS satis. 

behalf erat za red satis reverts to all, therefore it ine Do 
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where all the nisābs belong to a single individual On 


ent is analysed the cas 
for some. Allah, the Exalted, knows what ana he Prosecutes him 


is correct. 


chapter 106 


Modē of Stealing Property and Related Issues 


jfa person steals a dress and Kas it e two inside the house and there- 
„fter takes it out so that its vatue outside is ten dirhams, his hand is to be 

aut, Itis narrated from Abū Yusuf (God bless him) that his hand is not 

i be cut as in this there isa basis for his ownership, and that is by tearing 

at is excessive. He is liable for its value and comes to own the compen- 

„ted property. He is now like a buyer who steals the sold commodity 

where the seller has an option.’ 

The two jurists argue that taking is deemed a cause for compensation, 
but not for ownership. Ownership is established by way of necessity for 
facilitating the payment of compensation so that both counter-values do 
not gather in the same ownership. Such a case does not give rise to shub- 
hah by the taking itself. It is like the seller stealing a defective commodity 
that he sold,* as distinguished from what is mentioned (by Abū Yūsuf), 
because the contract of sale is constituted for the purpose of acquiring 
ownership, The present disagreement is about the case where he (the 
owner) chooses compensation of the loss and the taking of the dress, but 
ifhe chooses the compensation of value and the leaving of the dress with 
him (the thief), his hand is not to be cut by agreement, because the dress 
isin his ownership extending from the time of taking. It is as if he made 
agift of the dress to him. All this applies when the loss is excessive. It the 
loss is minor, his hand is to be cut by agreement, due to the absence of 
the cause of ownership, for then the owner does not have the option of 
making him liable for the entire value. 


|] * g 
Amputation is not awarded in this case. 


i inti i 
Where the buyer is not aware of the defect. In this case amputation 15 awarded, 
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If he steals a goat, slaughters it, and the 


to be cut. The reason is that the theft is CO 
no amputation for meat. 


If a person steals gold or silver for which 
he moulds them into dirhams and dinars, 
the dirhams and dinars are returned to the 
als were stolen. This is the view according 
him). The two jurists said that there is no w 


n takes it out, his h 


Apr and is 
mmitted in meat, and there; 
ls 


amputation is aw 
his hand is to be 
person from who 
to Abū Hanifah 


arded, and 
cut, while 
hey met. 
od bless 
ay for 
the metals were stolen) to have access to he, aie = pa 
was usurpation, but this is craftsmanship that has akka tig 
their view, with the Imām disagreeing. Thereafter, the 


| | the implementation 
hadd is not difficult according to his view, because the thief did not mb; 


to own the coins. It is said that according to the view of the two jurists 
amputation is not obligatory, because he came to own them prior to cut- 
ting of the hand. It is also said that it does become obligatory, because 
by craftsmanship it became something else, therefore, he did not come to 
own the substance of the stolen metals. 


If he steals a dress and dyes it red, his hand is to be cut and the dress 
is not to be taken from him, yet he does not compensate the value of 
the dress. This is the position according to Abū Hanifah and Abū Yisuf 
(God bless them), Muhammad (God bless them) said that the dress is to 
be taken from him and the addition made through dyeing is to be paid to 
him, on the analogy of usurpation (ghasb). The argument that combines 
the two (the basis of analogy and its extension) is that the primary thing 
is the existence of the dress and the existence of the dyeing is a secondary 
thing. The two jurists argue that the dyeing is in existence in both forms 
(appearance of red colour) and meaning (value) so that if he (the owner) 
decides to take it in dyed form he compensates the addition due to dyeing. 
The right of the owner subsists in the dress in form (insofar as he has As! 
right to recover the dress) but not in meaning (value), because ba č 
is not liable for compensation if it is destroyed, therefore, we inc ee 
towards the situation of the thief. This is distinguished from the este 
the usurper, because the right of each one of them continues in bo weer 
and meaning, thus, they are equal from this perspective. We ši ši 
the perspective of the owner in what we apt said (above about 
being primary and the dyeing secondary). | pe 

If he dyes it black, it is taken from him according bs srk vē d 
(all three jurists), that is, according to Abū Hanifah, Abu 


nat Al-Hidayah 3 
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ad (God bless them). According to Abū Yūsuf 


(God bless hi 
Mi nd the previous one are the same, because the black Se hers 
this © 


Kā in his view just like the red colour. According to Muhammad 

P ve ss him), it is an excess like the red, but it does not sever the 

(God pa R According to Abu Hanifah (God bless him), the black 

right of 2 decreasē in value, therefore, it does not sever the right of the 
Allāh knows best. 


Chapter 107 


Highway Robbery (Cat' al-Tarīg) 


He said: If an armed group (having the force to resist), ora single armed 
person able to employ force, come out with the intention of cutting off 
the highway are apprehended before they have the opportunity to seize 
wealth or to kill someone, the imam is to imprison them till they repent. 
if they seize wealth belonging to a Muslim or a Dhimmi, and the wealth 
so seized when divided among their group comes to ten dirhams or more 
per person or what reaches such value, the imam is to cut their hands 
and feet from the opposite sides. If they kill someone without seizing 
wealth, the imām is to execute them by way of hadd. The basis for this are 
the words of the Exalted, “The punishment of those who wage war against 
Allah and His Messenger, and strive with might and main for mischief 
through the land is: execution, or crucifixion, or the cutting off of hands 
and feet from opposite sides, or exile from the land: that is their disgrace 
in this world, and a heavy punishment is theirs in the Hereafter.” 

The meaning, Allah knows best, is the distribution of the punish- 
ments mentioned (in the text) over situations (offences),* and these are 
four: three are mentioned? and we shall be mentioning the fourth, God, 
the Exalted, willing. The reason is that offences change with circum- 
stances, and the punishment is to suit the gravity of the offence. 

As for the meaning of imprisonment, it is because of what is meant 
by the exile mentioned in the text, because it is exile from the face of the 


Se m ONSON 


‘Quran 5:33. 


| "This is meant to negate the opinion held by Imam Malik (God bless him) that the 
sir has a tight to choose the punishment he likes. 


` the first is attempt; the second is seizing wealth; and the third is killing without 
taking Wealth, 
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earth to prevent them from doing evil to its inhabitants, Th 

be subjected to ta'zīr for undertaking the act of terrorie: EY are also ty 
ability to use force has been stipulated, because the seedy people. The 
not realised without force. The second situation (offena Wehbe i 
explained is due to the text that we have recited. The sti Se WE have 
wealth taken, that it be the wealth of a Muslim or Dhimn ca ‘or the 
the reason that its protection be perpetual. Conseqiieniiy. i due to 
the way of the musta’min (enemy visiting on safe-conduct) cut FL Sat ok 
limbs is not obligatory. The completion of the nisab is sti tr ad 4 
respect to each one of them so that his limbs do not buras * ts 
cutting without having acquired what is substantial. The Meanin ec R 
ting is the cutting of the right hand and the left foot so that the a ge ; 
moving around is not completely lost. The third situation (offenc te 
we have described is due to what we have recited. ii 


They are to be executed by way of hadd so that if the heirs were to 
forgive them, their forgiveness would not be permitted, because it js the 
right of the law (shar') And the fourth is where they kill and seize wealth 
then the imam has the option of cutting off their hands and legs from 
the opposite sides or to executing them and crucifying them, or of exe- 
cuting them (only), or of crucifying them. Muhammad (God bless him) 
said that he is to execute them or crucify them, but not to cut off their 
limbs. The reason is that it is a single offence, therefore, two hadds are not 
obligatory, because an offence less than homicide is included in homi- 
cide with respect to the hadd, like the hadd of theft and stoning. The two 
jurists maintain that this is a single penalty that has been enhanced due 
to the gravity of its cause, which is the total destruction of peace through 
killing and snatching of wealth. It is for this reason that the cutting of the 
hand and the foot together is a single hadd in the major (kubra) form of 
theft, even though they amount to two hadds in the minor form. Concur- 
rence/merger is operative in several hudud and not within a single kadā. 


Thereafter, he mentioned in the Book a choice between crucifixion 
and its relinquishment, and this is the authentic statement (zātur al- 
riwayah). It is narrated from Abū Yusuf (God bless him) that it is not 
to be given up for it is stated in the text (Our'ān), and the purpose 15 to 
publicise it so that others learn a lesson from it. We say: the primary form 
of publicising is through execution, while the extreme form is crucifixion; 
therefore, a choice has been given with respect to tt. 
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„ said: He is to be crucified while alive and his body is to be 
4 with a spear until he is dead. A similar view has been narrated 
notchē arkhi (God bless him), It is narrated from al-Tahawi that he is 
from a dand then crucified in order to avoid mutilation. The reasoning 
o be ki ing the first view, which is correct, is that the crucifixion in this 
underiyin p effective with respect to deterrence and that is its purpose. 
form jā He is not to be crucified for more than threē days, because 
7 stari decomposing after that and it will be offensive for the people. 
hew vated from Abū Yüsuf (God bless him) that he is to be left on the 
It 18 Hes planks till he breaks down into pieces and falls so that others are 
woo wed by it. We say that such a lesson is learnt from what we have said 
Pak extreme measures are not required, 
ej He said: If the highwayman is executed then he is not liable to com- 
pensatē the wealth that he took, on the analogy of the minor form of 
theft, and we have elaborated that. 

If one of them undertook the killing, the hadd is to be imposed on 
all of them together, because it is the consequence of muharabah. The 
offence is realised because some of them are supporting others, and they 
fall back on their supporters when they retreat. The condition is killing 
on the part of one of them and this stands fulfilled. 

He said: Killing with a stick, or with a stone or with a sword is all the 
same for this purpose, because it has occurred by cutting off the highway 
and the waylaying of the travellers. 


If the highway robber does not kill nor takes wealth, but wounds 


He the 


- 


| someone, he is to be subjected to gisās for injuries in which gisās is appli- 


cable, while arsh (compensation) is to be taken in injuries liable to arsh, 
and this is to be done by the heirs. The reason is that there is no hadd for 


| these offences, therefore, the right of the individual is established, which 
| is what we have mentioned, and this is claimed by the wali. 


If he seizes wealth and then wounds someone, his hand and foot 


ate to be cut, and the claims for wounds are annulled. The reason is 


that when hadd is imposed as the right of Allah, the protection of life 
4 the right of the individual is annulled, just as the protection of wealth 
ts annulled, 

ane seizes wealth after having repented and commits intentional 
of ret aliat (murder), then the awliya’ have the option to kill him by way 
. ton or to forgive him. The reason is that hadd is not applicable 


in thi 
this offence after repentance, due to the exemption mentioned in the 
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text (Our'ān). The reason is that repentance depends upon the re 
wealth, and there is no cutting in such a case, therefore, the dā. ity 
individual is established for life and wealth, so that the wali mk 
gisās or forgive him. Compensation is imposed if the wealth is 
in his possession or he consumes it. 


Can Claim 
destr Oyed 


If there is among the highway robbers a minor or an insane Perso 
or a relative of the prohibited degree among the waylaid persons a 
hadd is waived with respect to the rest. The statement about the iiin ē 
and the insane is the opinion of Abū Hanīfah and Muhammad (God bi = 
them). It is narrated from Abū Yusuf (God bless him) that if the offence 
is undertaken by sane persons, the rest (other than the insane) are sub. 
jected to hadd. The minor form of theft is governed by this rule as well. 
He argues that the direct actor is the primary actor, while the supporters 
are secondary. There is no shortcoming in the direct action of the sane, 
while the shortcoming in the secondary is not taken into account. In the 
opposite form the meaning as well as the hukm are reversed as well. The 
two jurists argue that it is a single offence undertaken by all. If the act of 
some does not raise a liability, the act of the others will be reduced to a 
partial cause (‘illah), and the hukm is not established by it. It will be like a 
person committing a mistake participating with one undertaking the act 
intentionally. 

As for the relatives of the prohibited degree, it is said in its interpreta- 
tion that this is the case where wealth is jointly held by the offender and 
the victim. The correct view, however, is that it 1s unqualified, because 
it is a single offence, as we have mentioned, and the use of force against 
some gives rise to the use of force against the rest. This is distinguished 
from the case where there is among the victims an enemy on safe-conduct 
(musta’min), because the use of force with respect to him is due to the 
shortcoming in protection, but this is specific to him, As regards the case 
here, it is due to the shortcoming in the hirz, and a caravan is a single hirz. 

When the hadd is waived, the claim of gisās for murder is transferred 
to the awliyaa’, due to the emergence of the right of the individual as we 
mentioned. If they like they can claim execution by way of retaliation or 
if they like they can forgive them. 

If some travellers in the caravan waylay the rest, hadd does not 
become obligatory. The reason is that the hirz is one, therefore, the entire 
caravan is like a single house. 
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erson cuts off the road, during the day or night, in a city, 
where ê Pi ah and Hirah, then he is not a gātī' al-tarīg (highway 
n he basis of istihsān. On the basis of analogy, he would be 
wed a highway robber, which is the opinion of al-Shafit (God bless 
considere to its occurrence in reality. It is related from Abū Yūsuf (God 
him) due that fi add becomes obligatory if the offence is committed out- 
bless m) ever! if he is very Close to it, because help cannot reach due 
ide the ae f the victim. It is also narrated from him that if they take 
to the € Kensive during the day with weapons or during the night with 
yp the © or with sticks, then they are highway robbers, because use of 
weapons is swift and at night help is slow in coming. We say: gat‘ al-tarīg 
ea nes by the cutting off of the highway for the travellers, and this is 
takes Pisa d within a city or very close to it, because rescue is available in 
not PENi The reason is that they are taken ta task for the return of 
wet for securing the right of the person entitled, and they are punished 
snd imprisoned for their offence (inside the city). If they commit murder 
then the matter is transferred to the awliya’, as we have explained. 

Ifa person strangles another thereby killing him, then the diyah is to 
be paid by the ‘agilah, according to Abū Hanifah (God bless him). This 
pertains to the issue of killing with a blunt weapon and we shall elaborate 
itin the chapter on Diyāt, God, the Exalted, willing, If he kills more than 
once by strangulation inside the city, he is to be executed, because he has 
become one who is spreading terror in the land, therefore, his evil is to be 
eliminated through execution. Allah, the Exalted, knows best. 
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chapter 10° 


Legal Status of Jihad 
The 
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it would cut off the material for jihad like horses 
Sa opr anit Pe 
e i ; 
sal obligation, due to the tekot nai e it becomes a univer- 
equipped) lightly or heavily, and strive and tē = ve forth, (whether 
and your persons, in the Cause of Allah. That is ne ® with your 800ds 
knew.'* It is stated in al-Jāmi' al-Saghir: Jihad i lie YOu, if ye (but) 
the Muslims have an option until there is ded a att + except that 
of this statement indicates a communal shitigation, stir The first part 
indicates a general call to arms. The reason for the os tā ; elak 
ea dare won ee Spe 
meter á Sow on made a efinitive obligation for all. 
bligation for the minor, because minority is an obj 
of compassion, nor is it an obligation for the slave or the woman dies, 
the precedence accorded to the right of the master and the husband, i 
kr i = tosti e S the blind, or the invalid, or one whose 

l „It, er, the enemy attack a land it becomes 
obligatory upon all the people to defend it. For doing so the woman goes 
out without the permission of her husband and the slave without the 
permission of his master, because it has now become a fard ‘ayn (univer- 
sal obligation), and lawful ownership and the enslavement of marriage da 
not stand in front of the universal obligations, as is the case with prayer 
and fasting. This is distinguished from the situation that is prior to the 
making of the general call, as before it they are self-sufficient without 
these two categories, thus, there is no need to annul the right of the mas- 
ter and the husband. 

There is no need to impose a cess (on the people to support the army) 
as long as there is revenue (fay’) available. The reason is that it does not 
resemble wages, and there is no necessity for it, because the wealth in the 
treasury is intended for the representatives of the Muslims. 

He said: If there is nothing available, then there is no harm if some 
of them strengthen others. The reason is that in this there is repelling 
of a higher injury by accepting a lower level injury. This is supported 
by the fact that the Prophet (God bless him and grant him peace) took 
some coats of mail from Safwan (God be pleased with him)’ and ‘Umar 


participa- 
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Chapter 109 


The Rules of Warfare 


When the Muslims commence battle, and they have surrounded a city 
or a fort, they are to invite the inhabitants to accept Islam, due to what 
is related by Ibn ‘Abbas (God bless them both) “that the Prophet (God 


bless him and grant him peace) did not commence combat with a people 
without first inviting them to Islam.” 


He said: If they respond positively, they are to refrain from fighting 
them, due to the attainment of the purpose. 

If they refuse, they are to invite them to the payment of jizyah, and 
this is what the Prophet (God bless him and grant him peace) ordered 
the commanders of the armies to do? for it is one of the consequences 
upon the conclusion of battle, according to what the text has stated. This 
applies to those among them who are eligible to accept the payment of 
jizyah. Those from whom jizyah is not acceptable like the apostates or the 
idol worshippers from among the Arabs, there is no benefit in inviting 
them to accept jizyah, because only Islam is acceptable from them. Allah, 
the Exalted, has said, "Then shall ye fight, or they shall submit.” 

If they commence payment (badhalū), then they have the same 
rights as the Musims, and they have the same liabilities like those of 
the Muslims, due to the saying of ‘Ali (God be pleased with him), “They 
have paid the jizyah so that their blood (is protected) like our blood, and 
their wealth (is protected) like our wealth”* The meaning of badhl here 


‘It is recorded by ‘Abd al-Razzāg from Sufyan al-Thawrī. Al-Zayla ī, vol. 3, 378. 


“It is recorded by all the sound compilations, except al-Bukhari. Al-Zayla'ī, vol. 3, 
380. 


>Our'ān 48:16 
*It is gharīb, and is recorded by al-Dār'gutnī in his Sunan. Al-Zayla'ī, vol. 3, 381. 
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of our Dīn and not for purloining their wealth and slaves att. 
families. Perhaps, they will respond positively so that the re Of their 
is avoided. If the commander engages them in battle befor eae 
cating the invitation, he commits a sin. Nevertheless theret, ep 
penalty due to the absence of there being protection, witch aa ie 

Om 


Din or their being in the dar al-Islam. Thus, it 
women and children. pe Dee tees BRE The killing of 


whom the invitation io 
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It is recommended that even those whom the invitati 
already, be invited, so that there is an enhanced Saeni, rater, 
not obligatory, however, as there is an authentic report “that the P ha 
(God bless him and grant him peace) carried out a raid against Bani ķi 
Mustalig and caught them unawares. He also took an undertaking jo 
Usamah (God be pleased with him) that he will raid Ubnā in the early 
hours of the morning and then set it on fire.” A raid is not undertaken 
with an invitation. 

If they reject the invitation, they are to seek the help of Allah and 
engage them in combat, due to the saying of the Prophet (God bless him 
and grant him peace) in the tradition of Sulayman ibn Buraydah, “If they 
reject this then invite them to accept the jizyah,” till he said, "if they refuse 
that, then seek the help of Allah against them and engage them in com- 
bat”? The reason is that it is Allah, the Exalted, who helps His friends and 
destroys His enemies, thus, His help is to be sought in all affairs, 

There is no harm in taking women and copies of the Qur’an along 
with the Muslim soldiers if they are a huge army who can can be relied 
upon for their security, because the usual in such a case is safety, and the 
usual is treated like something that stands realised. 
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This has preceded earlier. Al-Zayla'ī, vol. 3, 381. 
ft is recorded by al-Bukhārī and Muslim. Al-Zayla'ī, vol. 3, 381. 
"This tradition has preceded, Al-Zayla'ī, vol. 3, 382. 
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_ sidered disapproved to take them along wi 
K a be relied upon for their security, for Heelan 
who cam to loss and dishonour, while the exposure of the videi. 
ing t og dés ecration for they will desecrate it due to their basis the 
cael This is ā sound interpretation due to the words of the Pro h 
Muss iz him and grant him peace), "Do not travel with the Oučā, 
d of the enemy.” If, however, a Muslim crosses over to is 
J onan undertaking of safety (aman), there is no harm if he carries 
jan ah af with him, if they are a people who abide by their treaty, as 
the Ady it will not be exposed to desecration. It is old women who go 
PE ith a huge army to undertake duties that are suitable for them, like 
put W giving water and nursing. As for the younger women they are to 

ay in their houses so as to avoid problems. 

A woman is not to participate in battle without the permission of her 
husband nor a slave without the permission of the master, as we elabo- 
„ated, unless there is a necessity due to an attack by the enemy upon 
the land. It is imperative for the Muslims not to become rebellious or to 

urloin the spoils or to mutilate bodies. This is based upon the saying 
af the Prophet (God bless him and grant him peace), “Do not purloin 
(the spoils), do not become rebellious and do not mutilate (bodies)? 
Ghulūl is theft from the spoils, while ghadr is going back on the com- 
pact of loyalty and breaking it. The muthlah related in the tradition of the 
ao is abrogated by a later prohibition and that has been trans- 
mitted. 

A woman, minor, enfeebled old man, an invalid, and a blind man are 
not to be killed. The reason is that permitted killing is of those persons 
who are capable of hostility, and this is not realised in the case of these 
persons, It is for this reason that they are not to kill a paralysed person, 
one whose right hand has been amputated, and one whose hand and leg 
of the opposite sides are cut. Al-Shāfi'ī (God bless him) goes against our 
opinion in the case of the enfeebled old man, the invalid, and the blind. 
i ra ās that permitted killing in his view is based upon unbelief, 
kt idence against him is what we have elaborated, There is an 

entic tradition that the Prophet (God bless him and grant him peace) 
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forbade the killing of minors and females." When the Messen 
(God bless him and grant him peace) saw a slain woman 
woman: she was not one who would engage in combat, ; 
killed?” 

He said: Unless one of these persons have an advisory ca 
or the woman is a ruler, due to the conseguences of her injurious acti 
towards the servants of Allah. Likewise any of these people who thre 
participates in battle for repelling their evil, because actual fightin ay 
mits this. sie 

The insane person is not to be killed. The reason is that he js 
addressed by the divine communication (creating liability), unless ae 
actually fighting in which case he is to be killed in order to avoid his ck 

It is considered disapproved that a man advance upon his father, whe 
is among the polytheists, in order to kill him, due to the words of the 
Exalted, “Yet bear them company in this life with justice (and consid- 
eration), and follow the way of those who turn to Me.”® The reason is 
that it is obligatory upon him to spend on him for his survival, therefore, 

permission to kill him will negate this. 


Ber of Allāk 
he said, "This 
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all the sound compilations, except Ibn Majah. Al-Zayla'i, Vol. 3, 386. 
214 is recorded by Abū Dāwūd and al-Nasā T. Al-Zayla‘t, vol. 3. 387. 
Ourān 31:15 
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chapter 11° 


Negotiating Cessation of Hostilities and Safe 


Conduct 


the imam deems it proper to negotiate the cessation of hostilities with 
the residents of the dar al-harb or with one group among them, and in 
ihis there is the securing of the interest of the Muslims, then there is no 
harm in it, due to the words of the Exalted, “But if the enemy incline 
towards peace, do thou (also) incline towards peace, and trust in Allah” 
The Messenger of Allah (God bless him and grant him peace) negotiated 
„ cessation of hostilities with the residents of Makkah in the year of al- 
Hudaybiyyah on the terms that the war between them and him will cease 
for ten years.” The reason is that a negotiated settlement is jihad in mean- 
ing if it is in the interests of the Muslims, because the purpose is to repel 
the evil that will result from continued hostilities. It is not necessary to 
limit the duration of the settlement to what is narrated (ten years) due 
to the extension of the purpose in excess of that, as distinguished from 
the case where it is not in the interest of the Muslims, because that would 
amount to giving up jihad in both form and meaning. 

If they commit a breach of the truce, he is to engage them in com- 
bat and is not to communicate the repudiation to them, if the breach is 
vis akira them in agreement, because they have all broken the treaty, 
zi kūri ere 1s no need to terminate it. This is distinguished from the 
iy ear a roe of them enter our territory and commit highway rob- 
snot ess ks where there is no one to restrain them, as this will not 

ermination of the treaty. If there is some resistance to them 
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and they openly fight with the Muslims, it will amo 

of the treaty on the part of these particular people 

The reason is that it is without the permission of their ki 

it does not bind the rest of them. If it was by ierīk m ) thus, 

would amount to termination as it was with their Kates: oak ruler, it 
If the imam decides to conclude a truce with th a meaning, 


e enemy an 

wealth from them for doing so, there is no harm in thle he ci wales 

that when a settlement is permitted without wealth, it is raj) ane A 
5 ed with 


wealth as well. This, however, is permitted when the Musli | 
state of need. If there is no such need it is not permitted MS are iņ4 
explained earlier. The amount so taken will be utilised on the maa 
which jizyah is spent. This is the case when the Muslim saktas s 
descended into their plains, rather they have sent an emissary, i do 
is in the meaning of jizyah. If, however, the army lays siege to them me 
takes wealth from them, it will be deemed spoils and from which a fifth 
will be taken and the rest will be divided among them, because it has been 
derived through the use of force in reality. 

As for the apostates, the imam is to conclude a truce with them till he 
has examined their affairs. The reason is that coming back into the fold of 
Islam is desired from them, therefore, it is permitted to delay combat with 
them with a view to their coming back to Islam. He is not to take wealth 
for doing so, because it is not permitted to take jizyah from them, due 
what has been explained. If he does take it, however, he is not to return 
it, because it is (legally) unprotected wealth, If the enemy lay siege to the 
Muslims and demand a truce in lieu of wealth that the imam should pay 
them, then the irnam is not to do so insofar as it amounts to degradation 
and the association of humiliation with the community of Islam. The 
exception is where he sees destruction in this, because repelling death is 
obligatory through all means possible. 

They are not to sell weapons to the Ahl al-Harb nor to sell other 
assets to them, because the Prophet (God bless him and grant him peace) 
forbade the sale of weapons to the residents of the dar al-harb or to 
carry them over to them (by way of trade)? The reason is that in this 
is the strengthening of their ability to wage war against the Muslims. 
Consequently, they are forbidden to do so. Likewise horses, due to 
explanation we have given. So also the transportation of iron ore for that 
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110.1 SAFE CONDUCT 


fafi peman, Or a freewoman, grants aman (assurance of safety) to an 
snbelieve OT to a group, Or to the residents of a fort, or the residents 
of a city, such assurance 15 valid, and none among the Muslims is per- 
irted to engage them in combat. The basis for this is the saying of the 
prophet (God bless him and grant him peace), “The blood of all Muslims 
is equal (with respect to gisās) and the least among them may strive to 
extend their assurance of safety, * that is, the minimum number among 
them, which is one.* The reason is that (being a freeman) he is eligible 
to participatē in battle, and for this reason they may be apprehensive of 
him for he possesses the ability to restrain them, therefore, the grantin 
ofan assurance of safety is realised on his part, due to its linkage with ihe 
subject-matter of the assurance (that is, their apprehension) and there- 
after extending to others besides him.’ The reason is that its cause is not 
divisible and that is īmān (faith, affirmation). Likewise aman is not divis- 
ible and is completed like the authority to give in marriage. 


He said; Unless there is an injury resulting from this in which case 
it is to be repudiated (and communicated to them), It is like the imam 
granting the amān himself, but then he comes to the conclusion that the 
securing of interests demands that it be repudiated, and we have elabo- 
rated that already. If the imam lays siege to a fort and one among the army 
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The aman granted by a slave under interdiction is not valid accord 
ing to Abū Hanifah (God bless him), unless his master has Permitted 
him to participate in battle. Muhammad (God bless him) said that it is 
valid. It is also the opinion of al-Shāfi ī (God bless him). Abū Yūsuf (God 
bless him) sides with Muhāmmad (God bless him) in one Narration and 
with Abū Hanīfah (God bless him) in another narration. Muhammad 
(God bless him) relies on the saying of the Prophet (God bless him and 
grant him peace), “The aman of a slave is amān,? which was related by 
Abū Masa al-Ash arī (God be pleased with him). The reason is that he 
is a mu'min (believer) with the power to restrain, therefore, his aman 
is valid on the analogy of the slave authorised to participate in battle 
as well as on the analogy of permanent aman (for making an enemy a 
Dhimmi). The stipulation of having īmān (faith) is that it is a precon- 
dition for ‘ibadah (worship) and jihad is worship. The stipulation of the 
power to restrain is for the realisation of fear through it, while its effect 
is the dignity of religion and the securing of interests of the community 

is given in such a situation. He does not 
of Muslims, when the assurance 1s given in suc | 
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ore i f the benefits accruing to the master, but 
in this there is the suspension of the ben | 
di 48 no such suspension through a mere statement. According to Abi 
I ; a RMA 
Hanifah (God bless him) he is placed under interdiction et Sepak 
> - an | lid, because they do n 
ing in battle, therefore, his aman 1s not valid, DĒCAt RW 
es pi Consequently, the aman is not linked to its Les xen 
di stin uished from the slave authorised to participate ın 5 ht to par- 
ia is redlined in his case. Further, he does not possess bp ght of the 
ici (1 battle insofar as it is a transaction that affects: + tapers 
ticipate jn ba ‘niury resulting to his in 
master in a manner that 1s not devoid of an injury 
ests, , , have mentioned. 
sts of what we 

Amān is a type of combat and Noe akes an error (in assessing the 

The reason is that the slave sometimes m 


_Razzāa. Al-Zayla'ī, vol. 3, 396- 
Pitis gharīb. It is recorded by ‘Abd al-Razzaq y 


mad (God bless him) sa 


Al-Hidayah 
gook xil: SPA ” 


299 
mān) and that is obvious (for he is not train 


ed for warfare}, 
need f° e blocking of the means to the attainment of Spoils, Thiet A 
itis os aq from the case of the authorised slave, 
‘guis 


because the master has 
O his direct participation 


{to his participation; and error is rare due t 
agree shed from the Perpetual 
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in com nich is the suspension of warfare required by Islam, thus, it has 
aman, K of an invitation extended to him (which is a benefit), and also 
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it is obligatory on the 
Pn to respond to their request (for the contract of dhimmah) and the 
en of the obligation is a benefit, therefore, they are distinguished. 
gus 


fa minor, who does not possess discretion, grants aman his position 
. ke that of the insane person. If he does Possess discretion, his position 
is 1 the slave not authorised to participate in battle, along with the 
is Oe nist in it.” If, however, he is permitted to participate in battle, 
Se correct view is that it is valid. Allah knows what is correct. 


“With Abū Hanīfah (God bless him) saying that his amān is not valid and Muham- 


ying that it is. 
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Chapter 111 


spoils of War and Their Division 


en the imam conquers a land ‘anwatan, that is b th 
Mobilisation of the army), then he has a choice. If he likes tas: ar 
it (the land) among the (combating) Muslims, as did the Prophet (God 
bless him and grant him peace) with the lands of Khaybar, and if he likes 
he may leave the residents settled on it by imposing jizyah on them and 
kharaj on their lands. This is what “Umar (God be pleased with him) did 
with the Sawad lands of Iraq with the agreement of the Companions (God 
be pleased with them), while those who opposed it were not praised. In 
each of these there is a model, therefore, he is to make a choice. It is said 
that the first is to be adopted when the combatants are in need, and the 
second when there is no such need, so that it yields its benefits for those 
who come next. This is the position in the case of immovable property. 
As for the purely movable property, it is not permitted to make a grant 
by returning it to them (the residents), because the law (shar‘) has not 
required this. 

In the case of immovable property, there is a disagreement with al- 
Shāfi'ī (God bless him), because in making a grant (for the residents) 
there is the annulment of the right or ownership of the combatants enti- 
tled to the spoils, therefore, it is not permitted without a counter-value 
that is equivalent to it. Kharāj is not equivalent due to its paucity. This is 
distinguished from ownership of slaves as the imam has the right to exe- 
cute them and annul their right altogether. The evidence against him is 
what we have narrated. The reason is that this is subject to examination, 
for they are like agriculturists for the Muslims in general and proficientin 
the various ways of cultivation, while the financial burden of cultivation 
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the fact that it will benefit those who come later. 
is meagre at the moment, will amount to an immense return an it 
If the slaves and land are granted to them, the movable pro ki līme, 
to be given to them to an extent that will enable them to aide vile 


rt 
and also for the reason that the act will move out of the teens © Work, 
egory.? ved cat. 


Muslims) alone u: 
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He is not to accept ransom for the captives, 
Hanifah (God bless him), The two jurists said he may accept ranso 
for them in the form of an exchange for Muslim prisoners, which is ae 
the view held by al-Shāfi ī (God bless him). The reason is that in this di 
is release of the Muslim, which is better than the execution of an unbe. 
liever or making use of him. The Imām (God bless him) argues that in 
this there is support for the unbelievers for he will return as a Warrjn 
enemy against us. The repelling of his mischief hostility is better than the 
release of Muslim captives, because if they were to stay in their captiy- 
ity would be a trial for them but would not be associated with us, while 
support by sending their captives to them will have direct repercussions 
on us. As for ransom by accepting wealth from them in return, it is not 
permitted according to the authentic view of our school, as we have elab- 
orated. In al-Siyar al-Kabir it is stated that there is no harm in doing so 
if the Muslims are in dire need of funds, and this on the analogy of the 
captives of Badr? If the captive converts to Islam in our captivity, he is 
not to be exchanged for a Muslim who is in their captivity, because there 
is no benefit in doing so, unless he volunteers to go and when there is 
satisfaction with respect to his acceptance of Islam. 

He said: It is not permitted to release them as a favour, that is, to the 
captives. Al-Shāfi'ī (God bless him) disagrees and says that the Prophet 
(God bless him and grant him peace) released one of the prisoners of the 
Battle of Badr as a favour.’ We rely upon the words of the Exalted, Then 
fight and slay the Pagans wherever ye find them.” The reason 1s 9 by 
captivity and subjugation the right to enslave 15 established against them, 
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ere“ ām decides to return and with him are cattle that he ani 


the dar al-Islam, he is to slaughter them and burn them, but he 
move t hamstring them or set them loose. Al-Shafi'i (God bless him) 
is nO + he is to set them loose, because the Prophet (God bless him 
ha i peace) prohibited the slaughtering of a goat except for 

an z ae consumption.” We argue that the slaughter of an animal is 
‘oq for a legally sound purpose, and there is no purpose better 

p the demolition of the power of the enemy. Thereafter, he is to burn 
th ... order to sever the benefit that can go to the unbelievers. It is like 
them  olition of a building. It is different from burning them prior to 
e dem or that is prohibited.’ This is distinguished from hamstringing 
kavē" al as that amounts to mutilation (muthlah). Weapons are to be 
p fre as well, and what cannot be burned is to be buried where the 
inbelievers cannot find it so as to eliminate the benefit that can go to 
rs e spoils are not to be divided in the dar al-harb, not until they 
are moved to the dar al-Islam. Al-Shāfi'ī (God bless him) said that there 
is no harm in doing so. The basic rule for this, in our view, is that the 
ownership of the combatants is not established in the spoils until they 
are gathered and moved to the dar al-Islam. In his view such ownership 
s established (before that). From this rule arise a number of issues that 
we have mentioned in the Kifayat al-Muntahi. He argues that the cause 
of ownership is the seizure of wealth when such wealth is permissible, 
as in the case of hunt. Seizure has no meaning except the affirmation of 
possession, and this stands realised. We argue on the basis of the tradi- 
tion that the Prophet (God bless him and grant him peace) prohibited 
the sale of spoils within the dar al-harb,* and the disagreement is estab- 
lished with respect to it (sale). Division is sale in meaning, therefore, it 
Is included in it. Further, possession is both for protection and for trans- 
porting property. The second meaning (transportation) does not exist 
due to the ability of the unbelievers to have it released and the existence 
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of this ability is obvious (as the spoils are in their land 
is said that the disagreement is in the issue whether di 
its legal effects when the imam divides the spoils with 
(immediately), because the legal effects of ownership a 
without ownership (being transferred to the combatants), It is saj 
ie aid th 

doing so would be disapproved and it is disapproval that is clase t a 
hibition (tahrim) according to Muhammad (God bless him) fat Ae 
what he said in response to the view of Abu Hanifah and Abū vūzu F( R: is 
bless them) that it is not permitted to divide the spoils in the dar Sree 
Thus, it is preferable according to Muhammad (God bless him) to divid 
the spoils in the dar al-Islam. The reason for disapproval is that the be 
dence of prohibition has greater precedence yet it has been held back "ok 
negating permissibility (and giving rise to prohibition), but it cannot be 
held back from giving rise to disapproval. 

He said: The supporting soldier in the army and the soldier partici- 
pating directly in combat are the same (with respect to entitlement), due 
to their equivalence with respect to the cause, which is crossing over or 
witnessing the battle as is known. Likewise if a soldier has not been able 
to fight due to illness or another reason, due to what we have mentioned, 

If reinforcements arrive prior to their transporting the spoils to the 
dar al-Islam, they will participate with them in the spoils. Al-Shāfi'ī 
(God bless him) disagrees saying that this is not allowed after the cessa- 
tion of hostilities, on the basis of his principle that we elaborated earlier 
(that ownership results from mere taking), In our view, the right of par- 
ticipation ends by the taking of possession, or by division by the imam 
within the dar al-harb, or by the sale by him of the spoils, because by 
each one of these acts ownership becomes complete cutting of the right 
of participation by the reinforcements arriving later. 

He said: There is no entitlement in the spoils for the vendors in the 
market for the military, unless they participate in battle. Al-Shāfiī (God 
bless him) said that a share is to be given to them, due to the saying of the 
Prophet (God bless him and grant him peace), “The spoils are for those 
who witness the battle”? Further, the meaning of jihad is found due the 
swelling of numbers (present). We argue that their crossing over is not 
with the intention of participating in battle, therefore, the apparent cause 


) Thereafter, it 
Vision will have 
out examination 
re not established 


"What the Author says is correct, It is recorded by Ibn Abi Shaybah, Al-Zayla’i, vol. 
p 408. 


if 
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„absenti hus heres EnA aan which is participation 
S4 te. The entitlement 1s Implemented in accordance with the state of 

a ohter as tO whether he is a rider or a foot-soldier during battle 
ae has related is mawgūf at ‘Umar (God be pleased with him), st 

be interpretation is that if he witnesses the battle with the intention of 
icipating in 1t. 

jf the ima does not possess the means of transportation for trans- 
spoils, he is to divide the spoils among the entitled combat- 
ts, but it is a division among custodians, so that they can carry them 
an ns the dar al-Islam. Thereafter, he recovers the spoils from them and 
ides them. This feeble servant says: This is how it has been mentioned 
in al-Mukhtasar, and he did not stipulate their consent in this. It is a nar- 
vation Of al-Siyar al-Kabir. The general statement about this issue is that 
ifthe imam finds carriers within the spoils, then he is to transport the 
spoils on them, because both the carriers and the spoils are their wealth. 
Likewise if there are in the treasury surplus bearers, because that is the 
common wealth of the Muslims. If the carriers belong to the combatants 
or to some of them, he is not to compel them according to the narra- 
ton in al-Siyar al-Saghir, because it is hire ab initio. It is as if a person's 
animal dies in a desolate place and his companion has an extra animal 
(that he rents). According to the narration in al-Styar al-Kabir, they are 
to be compelled, because it is the repelling of a public injury by bearing a 
private injury. 

The sale of spoils within the dar al-harb, prior to division, is not per- 
mitted, because there is no ownership prior to that. In this there is the 
disagreement of al-Shāfi'ī (God bless him) and we elaborated the princi- 
ple (on which it is based). 

If a combatant entitled to spoils dies within the dar al-harb, then 
he has no entitlement to the spoils. If a combatant dies after the spoils 
= been moved out to the dar al-Islam, then his share goes to his 
kās because inheritance operates where there is ownership and there is 
rm eps Lēba to possession (gathering); the ownership arises after 
ene i X (God bless him) says that a combatant who dies after the 
fincas ol ostilities his share is inherited due to the existence of his 

ipin it in his view, at:d we have elaborated this. 
wee There is no harm if the army takes fodder from the dar al- 
(al. Sic the food that it finds. This feeble servant says: He 
i) has made an unqualified statement and has not restricted it 


pat 


————‘(i 
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to the case Of need, when it is stipulated in one narration 
ulated in another. The reason underlying the first narration ; 
common property for the combatants, therefore, utilising i Sat itis 
missible without a need, as is the case with animals as 1S Not per. 
underlying reasoning of the second narration is based y dresses, 
of the Prophet (God bless him and grant him peace) ab Pon the words 
Khaybar, “Eat it and use it for fodder, but do not carry ae e € food of 
rule revolves around the evidence of need, and that is his ne ie the 
dar al-harb. The reason is that the combatant does not carr kis Peak: 
the fodder of his ride himself during his stay there and “id 5 food UE 
cut off. Consequently, the food consumed stays permissible wee = 
: ra»: ag i € to 
according to the original rule of permissibility. This is distinguished si 
weapons for he carries them with him, therefore, the evidence Et n in 
non-existent. At times the need may arise and then the reality is tikta 
taken into account. He may then use the weapons and return them or 
spoils when he no longer needs them. Animals are like weapons sat 
food ts like bread, meat and what is used with them like fat and ail: 

He said: They are to use wood, and in some manuscripts the word is 
perfume. They are to use oil for massage and to use it for oiling the hoofs 
of animals, due to the occurrence of need for all this. 

They are to engage in combat with whatever weapons they can find, 
and all this without division of the spoils. The interpretation of this is 
that when they are in need of this and do not have weapons, and we have 
already explained this. 

It is not permitted to them to sell any of these things or to convert 
them into other forms of wealth, because sale is based upon ownership 
and there is no ownership here, as has preceded. It is merely a state of 
permissibility and is like a person permitted to have food. His statement, 
“to convert them into other forms of wealth” is an indication that are not 
to sell them for gold, silver and goods for there is no need for them. If 
one of them does so he is to return the price to the spoils, because it isa 
counter-value for a thing that belonged to the whole army. As for dresses 


and items of use, it is considered disapproved to utilise them without 


need prior to the division due to common ownership, unless the imam 
distributes these among them within the dar al-harb when they are 1m 


Tt is related by al-Bayhaqi, but similar traditions are recorded by others including 
al-Bukhari, Al-Zayla'ī, vol. 3, 409. 
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esses) animals ees i fo The reason is that even 
need”, ed becomes permiss! ARE e time of necessity, therefore īsi 
probi”” "ed mā be made permissible with less reluctance. ani . 
ds? g rejnforcements ve od Fang a need of these persons F 
grt” pings is certain; thèretore: it has a priority for consideratio te 
hese thi P tion ā division of weapons, but there is no difference ARA 


.4 not ds them he is tob i 
did e one of them nee © be permitted to utili 
y Thus» if 0 (that is, need for weapons and need for sth ie e them 
Ms ath cases h ta be divided : er things). If 
in bor en need them, they are 0 be divided in both cases. This is di 

f X m the case where they are in need of Captive Ne ae s 
uis 'rīded* i ; S, for 
ing yenot to De divided; the need being for something additional and 
no RR rson among them who converts to Islā 
aid: The P € 2 o slam, the me 
| ve the dar al-harb, he protects himself through his Islam “ahs 

a negates the commencement of enslavement, and his min jā ci 
“ n too, as they become Muslims as a consequence of his Islam. He also 
reserves all the (movable) wealth that is in his possession, due to the 
words of the Prophet (God bless him and grant him peace), “If a person 
converts to Islam while possessing wealth, the wealth belongs to him” 
The reason is that he was the first, in reality, to take it into his possession 
15 a conqueror. This applies to a deposit in the custody of a Muslim or 
Dhimmi. The reason 1s that it is a valid possession that is protected and 
the possession of the custodian is like his own possession. 

If we conquer the enemy territory, then his real property (lands 

a 3 > aga and 
buildings) are fay ( booty). Al-Shafi i (God bless him) said that it belongs 
to him as it is in his possession and will be treated like movable property 
We argue that the real property is in the possession of the residents of the 
territory and their authority, as it is a constituent part of the dar al-harb 
therefore, it is not in his possession in reality. It is said that this is hé 
ane of Abū Hanīfah (God bless him) and one opinion of Abū Yūsuf 
\od DIESS him), In the opinion of Muhammad (God bless him), which 
is also another opinion of Abū Yi im), it is li 
Phe weal rie oh u ūsuf (God bless him), it is like the rest 
TĒLĀ domu i 3 isagreement is based upon the rule upheld by the 
reality, while ac P ee Possession of real property is not established in 

cording to Muhammad (God bless him) it is established. 

"It is record EIT 
Conveying a Benet Abū Ya lā al-Mawsili in his Musnad. There are other traditions 
Al Zayla'i, vol, 3, 41 IE and these are recorded by al-Bukhārī and Abū Dāwūd. 
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Property that is usurped and in the possession of a Muslim is boo 
according to Abū Hanifah (God bless him). Muhammad (Gad bless him) 
said that itis not. This feeble servant says: This is how the disagreement is 
recorded in al-Siyar al-Kabir. The jurists have mentioned the Opinion of 
Abū Yūsuf (God bless him) alongside the opinion of Muhammad (God 
bless him) in the commentaries on al-Jāmi' al-Saghir. The two jUrists 
maintain that wealth is subordinated to the person, and such wealth 
became protected through his conversion to Islam for it follows him for 
purposes of protection. The Imam argues that this wealth is permissible 
and is owned through seizure, while the person does not become pro- 
tected through Islam. Do you not see that the person is not marketable 
wealth, and that it is prohibited to commit aggression against him accord- 
ing to the original rule, because he is a human being. The permissibility 
of aggression arises from the obstacle of his mischief, and such permissi- 
bility was done away with by his Islam. This is distinguished from wealth, 
which has been created for use, therefore, it is a valid subject-matter for 


ownership. Legally it is not in his possession, thus, legal protection (for 
such wealth) is not established. 


When the Muslims are moving out of the dar al-harb, it is not per- 
mitted to them to take fodder from the spoils or to consume it, because 
the necessity stands lifted and permissibility was on account of it. Further, 
the right has come to be established so that his share is now inheritable 


wealth. The position is not like this prior to moving over to the dar al- 
Islam. 


The surplus fodder and food that he has is to be returned to = 
spoils, which means if the spoils have not been divided. Al-Shafi i (Go 
bless him) has an opinion like ours, but he has another opimion that says 
that he is not to return it on the analogy of stolen wealth. We argue me 
acquisition was due to the necessity of need, and this has been Sig 
as distinguished from the one stealing (from the enemy territory): A 
ther, the thief had a greater right to it prior to its so dees of 
likewise after it. After distribution (if they are in possession 1 X ie 
der and food), they are to give it away as charity if they are ar 49 
use it if they are needy, because it is now governed by gA . u ķi sad 
property due to the difficulty of returning it to the comba K to pay ts 
to the spoils. If they utilise it after its transportation, they when 
value to the combatants entitled to the spoils. This is the gak 4 
spoils have not been distributed. If the spoils have been distri 
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give away its value as charity if they are rich. There is no liability for the 
poor person, because the value stands in the place of the original thing, 
and thus is assigned its rule. Allah knows what is correct. 


111.1 MODES OF DIVISION 


He said: The irnām divides the spoils and (first) takes out a fifth from it, 
due to the words of the Exalted, “a fifth share is assigned to Allah, and to 
the Messenger, ™ which exempt a fifth, 

He is to divide the (remaining) four-fifths among those entitled ta 
the spoils, because the Prophet (God bless him and grant him peace) 
divided four-fifths among them.” 

Thereafter, the rider gets two shares and the foot-soldier one share, 
according to Abū Hanīfah (God bless him). The two jurists said that the 
rider gets three shares, which is also the view of al-Shafi'l (God bless 
him), The basis is what is related by Ibn ‘Umar (God be pleased with 
both) “that the Prophet (God bless him and grant him peace) granted 
three shares to the rider and one share to the foot-soldier.” Further, 
the entitlement is on the basis of wealth owned. The rider’s contribu- 
tion is three times that of the foot-soldier due to his being equal to those 
who launch an attack, those who retreat and those who remain firmly on 
the ground, while the foot-soldier is equal only to those who stand their 
ground. Abii Hanifah (God bless him) relies on what is related by Ibn 
‘Abbas (God be pleased with both) “that the Prophet (God bless him and 
grant him peace) granted the rider two shares and to the foot-soldier one 
share.”"s Further, it is related from Ibn ‘Umar (God be pleased with both) 
“that the Prophet (God bless him and grant him peace) divided (the 
spoils) giving the rider two shares and to the foot-soldier one share.” 
When the two traditions conflict, the tradition besides them has to be 
preferred. The reason is that those attacking and those retreating are one 
category, therefore, his contribution is twice that of the foot-soldier. Con- 
sequently, he is to be preferred over him by one share. In addition to this, 


“Qur'an 8: 41 

"U is recorded by al-Tabarānī in his Mu'jam. Al-Zayla‘i, vol. 3, 412. 

Ki is recorded by all the sound compilations, except al-Nasā'ī. Al-Zayla'ī, vol. 3. 413. 

"It is gharib, however, in the same meaning are traditions recorded by others. Al- 
Zaylat, vol. 3, 416—17. 


“It is gharīb in the absolute sense. Al-Zayla"ī, vol. 3, 17. 


T 
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it is difficult to assess the excess of such contribution du 
information about it. Accordingly, the rule is based up 
reason when the rider shows two such causes: himself an 
foot-soldier possesses one stich cause, thus, he is given 
the deficiency. 

The share is given to just one horse. Abū Yūsuf (God ble 
that one share is to be given for two horses due what is reported “that 
the Prophet (God bless him and grant him peace) gave one share to two 
horses," because one can be exhausted and he may need the other. The 
two jurists argue that the al-Bara’ ibn Aws brought two horses, but the 
Messenger of Allah (God bless him and grant him peace) gave a share 
to just one horse.” Further, fighting is not undertaken with two horses 
at the same time, therefore, the obvious cause does not point to fighting 
with both, thus, the share is given to one. It is for the same reason that 
the share is not given for three horses. What he has related is interpreted 
to mean a reward, just as he gave a reward to Salamah ibn al-Akwah by 
giving him two shares when he was a foot-soldier. 

The birdhawn (non-Arabian) and the 'atāg (thoroughbred Arabian 
horse) are the same, because the intimidation mentioned in the Qur'an is 
attributed to the species of horses. Allah, the Exalted, says, “Against them 
make ready your strength to the utmost of your power, including steeds 
of war, to strike terror into (the hearts of) the enemies of Allah and your 
enemies.” The term horses is applied, through a single generic term, to 
mean baradhin (non-Arabian), ‘irab (Arabian), hajīn (mother raketi 
and magrif (father Arabian). If the Arabian horse is better for eee 
and is stronger for purposes of intimidation, the birdhawn : at eek 
manoeuvring, therefore, each one of them has an acknowledge 
and are deemed equal, i tusi 

If a person enters the dar al-harb on horseback, er: his a? rīgā 5 
is entitled to the share of a rider. If a person enters on ootan ain 

; : -soldier. The response p=" 
a horse, he is entitled to the share of a foot soldier both eases. Likewise 
al-Shāfi'ī (God bless him) is the opposite duces d bles him) that he 
Ibn al-Mubārak has narrated from Abū Hanifah at vot results tat 
(in the second case) is entitled to the share of a rider. 


€ to the lack of 
On the Obvious 
d his horse, The 
One share due tg 


ss him) said 


„vol. 3, 418. 


" "a 
pposite meaning: Al-Zayla 


‘ * ~ ”, I- 
It is recorded by al-Dar’qutni in his Sunat. izara 4 
“It is gharib. In fact, there is a tradition that gives the € 


vol, 3, 419. 
Qur'an 8:60 
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at is considered effective in our view is the state at the time of crossing 
ee while in his view it is the state at the time of termination of com- 
sore maintains that the cause is vanquishing and fighting, therefore, 
th e state of a person at that time is to be considered. Crossing over is a 
means to the cause, like coming out of the house, The suspension of the 
rules upon fighting indicates that possibility of relying on it for deriving 
rules, If there is an obstacle in the way of doing so or there is a difficulty, 
then reliance should be placed upon the witnessing of the battle as that is 
the closest to it (actual fighting). In our view, crossing over to the enemy 
territory in itself is combat, because it is at this time that they are over- 
come by fear, and the state after this is one of continuation, therefore, it 
cannot be taken into account. Further, placing reliance upon the actual 
act of fighting is difficult, likewise the state of witnessing the combat for 
it is the time of formation of the lines of battle. Consequently, crossing 
over is made to stand in its place for it is the apparent cause of participat- 
ing in combat when such crossing over is with the intention of fighting, 
Thus, the state of a person is determined by his state while crossing over 
as to whether he is a rider or a foot-soldier. If he enters on horseback and 
fights on foot due to the lack of space, he is entitled to the share of a rider 
by agreement. If he enters on horseback and then sells his horse, gifts it, 
rents it out, or pledges it, then according to a narration of al-Hasan from 
Abū Hanīfah (God bless him) he is entitled to the share of a rider giving 
effect to the state at the time of crossing over. In the authentic narration 
(zāhir al-riwayal) he is entitled to the share of the foot-soldier, because 
undertaking these transactions indicates that it was not his intention at 
the time of crossing over to fight on horseback. If he sells the horse after 
the battle is over, the share of the rider is not annulled. Likewise if he sells 
it during battle according to some jurists. The correct view, however, is 
that the share is annulled, because sale indicates that his purpose is to 


indulge in the trading of the horse, and that he was waiting for its value 
{0 go up. 


As for the fifth (set aside at the beginning), it is divided into three 
“hares: a share for the orphans, a share for the needy, and a share for the 
Wayfarer, The poor among the near relatives are included in these types, 
om are to be given precedence over them, but nothing is to be given to 
t tē rich near relatives. Al-Shāfiī (God bless him) said that they are to bē 
tā a fifth of the fifth with the poor and rich being equal. The fifth is 
9 be divided among them on the basis of two shares for the male and 
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one for the female, and it will be for the Banū Hashim and the Band al 
Muttalib, but not for others, due to the words of the Exalted, a) ee k 
near relatives,’ where no distinction has been made between the Kč 
and the poor. We argue that the four Khulafa’ Rāshidūn (God be pleased 
with them) divided the fifth in the manner that we have stated, and their 
acts are sufficient as a model for us. The Prophet (God bless him and 
grant him peace) said, “O People of the Banu Hashim, Allah has deemed 
disapproved for you the filth of the people and in return has granted you 
a fifth of the fifth.”* A substitute counter-value is established in favour 
of those in whose favour the original counter-value was established, and 
these are the poor relatives. The Prophet (God bless him and grant him 
peace) granted this to them for their support. Do you not see that the 
Prophet (God bless him and grant him peace) declared the underlying 
cause as, “ ‘They continued to be with like this during the Jāhiliyyah as 
well as Islam, and he joined two of his fingers.”** This indicates that the 
meaning of the text is nearness of support and not nearness of kinship. 

He said: The mentioning of the name of Allah, the Exalted, in rela- 
tion to the fifth is for commencing the statement and as a blessing 
through His name. The share of the Prophet (God bless him and grant 
him peace) lapsed with his death as did the right to make the first choice 
(safiyy). The reason is that the Prophet (God bless him and grant him 
peace) was entitled to it due to his mission and there is no prophet after 
him. Safiyy is a thing that the Prophet (God bless him and grant him 
peace) would choose for himself from the spoils like a coat of mail, sword 
or a slave girl.” Al-Shāfi'ī (God bless him) said that the share of the 
Prophet (God bless him and grant him peace) is to be transferred to the 
khalifah, but the argument against him is what we have presented. 

i ing the lifetime of the 

The near relatives were entitled to a share, during 
Prophet (God bless him and grant him peace) due to their support, 0” 
the basis of what we have related and due to poverty after his time. Šā 
feeble servant, may Allāh protect him, says: The statement mentan A 
al-Oudūrī) is the opinion of al-Karkhī (God bless him). Al-Tahawi oi + 
bless him) said that the share of the poor among them has also lapse 





*“Qur’an 8 : 41 S 
“Jt is gharib and is recorded by al-Tabarānī, A)-Zayla i, vol. 3, 424- 
2[t is recorded by Abū Dawid, al-Nasā'ī and Ibn Mājah. Al-Zayla i, 
Opinion of Ibn ‘Abbas (God be pleased with both), and a tradition reco 


Dawid. Al-Zayla‘, vol. 4, 426-27. 
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unds of consensus, which we related. Further, it includes within 
the gro aning of charity in consideration of the avenue of expenditure, 
i the me itis prohibited just like the prohibition of the wages of sadagah. 
ere ae underlying the first view, and itis said that this is the sound 
The spēt? d on the report that ‘Umar (God be pleased with him) did 
sain the poor among them, while the consensus took place about the 
a ition of the share of the rich. As for their poor they are included in 
šā three categories of the fifth, | 

If one or two persons enter the dar al-harb without the permission of 
the imam, and acquire something it is not to be subjected to the taking 
ofa fifth. The reason is that spoils are taken after conquest and overpow- 
ering and not through pilferage and theft, and the setting aside of a fifth 
is from the spoils. If one or two persons enter with the permission of 
the imam, then in this case there are two opinions, According to the well 
known opinion a fifth is taken, because the imam by granting them per- 
mission made their help binding on himself through support, therefore, 
they become like a military contingent. 

Ifa group, that possesses military strength, enters and takes some- 
thing it is subjected to the fifth even when the imam did not grant them 
permission for entry, because it was taken with the use of force and dom- 
ination, therefore, it is like spoils. Further, it is obligatory upon the imam 
tolend them support for if he withdraws support it will result in weaken- 
ing the Muslims, as distinguished from one or two persons in whose case 
itis not obligatory on him to help them. Allah knows what is correct. 


111.2 REWARDS 


He said: There is no harm if the imam promises rewards during battle 
in order to encourage the soldiers to fight. Thus, he may say, “Whoever 
sip ba item may take the belongings on his person,” or he may 
This mea etachment, “I promise you a fourth after the fifth is set aside.” 
tās ns after a fifth has been taken from the spoils. The reason is that 
"Pro ri ts recommended (mandūb). Allāh, the Exalted, has said, 
isa form i TOR the Believers to the fight.””* The granting of rewards 
through E Enconr agement. Thereafter, encouragement is undertaken 

What has been said and sometimes it is through other methods, 


(< a 
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except that itis not for the imam to give away the entire 
in this there is annulment of the right of all. If he does 
a raiding party then it is permitted, beca 


Spoils as rey 
that wh 


| ile seng; 
use this is left to his an 


discret; 

and the securing of interests may demand this, “enon 
He is not to make a reward after the spoils have been Secured with: 

the dar al-Islam, because the rights of others are now en a 


spoils after their collection. 
He said: The exception is the fi 
the spoils have no right in it. 


If he does not grant the belongings on the person of the 
batant to one who slays him, then they form part of the to 
the slayer and others have equal rights with re 
(God bless him) said that the salab ( 
batant) belong to the slayer, 


trenched in the 


fth, because the combatants winning 


enemy com- 
tal Spoils, and 
spect to them. Al-Shay 
belongings on the person of the com- 
if he is one who is eligible for a share and 
when he slays him in combat, due to the words of the Prophet (God bless 


him and grant him peace), “Whoever slays an enemy is entitled to the 
belongings on his person” It is obvious that this tradition a mandatory 
provision of the law (not discretionary reward), because he was sent for 
this. Further, a person slain in frontal combat results in a greater benefit 
(for jihād), therefore, the person slaying him has the exclusive right to his 
belongings as an expression of the difference between him and the oth- 
ers, We maintain that it has been acquired through the power of the army, 
thus, it is a part of the spoils, and is to be divided in the manner laid down 
in the text (verse). The Prophet (God bless him and grant him peace) said 
to Habib ibn Salamah, “You have no right to the personal belongings of 
the person you slay except with the consent of your imam.”** What he z 
related probably implies a mandatory provision of the law and it mpa 3 
implies a reward, therefore, we construe it to mean the latter on the bas 
of what we have related. The additional benefit is not taken gr accoun 
for a single species (advancing and retreating), as we mentioned. 

Sala includes the tajā worn by the slain fighter, his we ke 
ride, and whatever is on his ride like a saddle or IRT KEW) 
includes what is upon his load animal in his bag or aroun are 
What ts besides this is not part of the salab. The things that m Yeh 
his slave on another animal are not part of the salab. Thereafter, 


' = > = T, vol 3 435: 
“It is recorded by all the sound compilations, except al-Nasa L RAE -~ Al- 
=The correct name is Maslamah, and the tradition is recorded by Tab 
Zavia i, vol. 3. 436. 
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i he rest over it. As for ownership it is 
| ae Ce Dr al-Islam, as has been stated earlier. 
established arter is ere to say, "Whoever captures a female she belongs to 
Thus, if the iman A i a person does make a female captive, establishes w 
him,” and heren > d 4 is not permitted to him to have intercourse re 
va tn ij is nø to sell her. This is the position according ave ū 
her. Likevilts y Yūsuf (God bless them). Muhammad (God bless nbs 
panita g he has the right to have intercourse with her and to se ei 
re a nahi is established through tanfil (promise of tri d) 
a Hane as it is established through division (of the spoils) within 
4 rāti h rb and purchase from an enemy. The obligation of omp 
= an Š mabe oS of destruction, it is said, is also based upon this 
CORE Allāh knows what is correct. 
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Chapter 112 


Conguests by the Unbelievers 


If the Turks (Unbelievers) overcome the Byzantines, enslave them and 
seize their wealth, it belongs to them, because seizure is realised in wealth 
that it permissible (for them), and that is the cause, as we shall elaborate, 
God, the Exalted, willing. If we overcome the Turks, then whatever we 
find of this wealth with them is lawful for us, on the analogy of their 
remaining wealth. 

If they seize our wealth and, God forbid, are able to secure it within 
their territory, they come to own such wealth. Al-Shafi'l (God bless him) 
said that they do not come to own it as such seizure is prohibited initially 
(in our territory) and finally (in their territory after seizure). The pro- 
hibited does not become a cause for ownership, as is known through the 
principle upheld by the opponent (al-Shāf'ī). We maintain that seizure 
has taken place with respect to permissible wealth, therefore, it occurs as 
a cause of ownership to meet the needs of the subject, just like seizure 
of their wealth by us. This is so, as protection of wealth is established in 
contravention to the evidence’ due to the necessity of enabling the owner 
to utilise the thing. If such a facility is eroded, the wealth reverts to its 
original state of permissibility, except that seizure of wealth does not take 
place unless it has been secured within the dar. The reason is that seizure 
is an expression of exercising control over the subject-matter by way of 
present use (in our territory) and as a final consequence (in their own). 
A thing prohibited due to an external factor (but not prohibited in itself), 
if it can be a valid cause for something that is superior to ownership (as 
in the case of prayer in unlawfully possessed property), which is spiritual 
reward, then what do you think about ownership in the temporal world. 


“It is He Who hath created for you all things that are on earth.” Our'ān 2: 29 
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If the Muslims come to seize the wealth and the o 
it prior to division, then the wealth belongs to them 
pensation, but if they come across it after division, 
paying its value if they so wish. This is based upon the ca. 
Prophet (God bless him and grant him peace), “If you fna 1 * Of the 
division, it is yours without any cost, but if you find it after di 1t Prior to 

„itis yours after paying its value.”* The reason is that the A, then 
original owner has been extinguished without his consent e POF ths 
has a right to repossess it taking his interest into account ( Rd ot he 
is not owned by others as yet), except that repossessing it sheet perty 
results in an injury to the person from whom it is taken by extin ns 
his private ownership, thus, he is to take it by paying its value ene, 
interests on both sides are balanced. The joint ownership prior en 
sion is public, therefore, the injury is less and it is for this reason that he 
can take it without paying its value. ‘ 


Without any com, 


If a trader enters the dar al-harb, buys this property and brings it 
over to the dar al-Islam, then the original owner has an option: if he 
likes he can buy it for the price that the trader paid for it, or he may 
leave it. The reason is that taking it without compensation will result in 
an injury. Do you not see that he has paid a counter-value in exchange for 
it, therefore, the balanced view is to be found in what we said. If he has 
bought it in exchange for goods, he is to pay him the value of the goods, 
If they made a gift of the property to the Muslim, he is to pay its value, 
because private ownership is established for him and it cannot be eroded 
without payment of value. If the property is (now) part of the spoils, and 
it is fungible, he may take it prior to the division, but he cannot take it 
after division, because taking it by giving a similar is futile. Likewise if 
it is gifted property, he cannot take it on the basis of what we have said. 
Similarly, if he has purchased it with a similar corresponding in quantity 
and description. . 
He said: If a slave is made captive and a man buys him then brings 
him over to the dar al-Islam, but his eye is lost and he takes nei sat 
tion for that, the master may acquire the slave by paying the price ši 
which he bought him from the enemy. As for taking him for the a 
is due to what we have stated. He (the master) does not take the saa 7 
sation (for the eye). The reason is that the ownership in the slave 18 


iltis recorded by al-Dār'gutnī and al-Bayhagi. Al-Zayla'ī, vol. 3, 434. 
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akes him, he takes him by paying a similar, which is futile. No part 
cis reduced, because the attributes are not a counter-value for 
f the price. This is distinguished from pre-emption (shuf'ah) 

ra the bargain, when it is transferred to the pre-emptor, the property 
as In ossession of the buyer through a purchase that is vitiated (fasid). 
shes F butes are subject to liability in this case, as in the case of usurpa- 
PF T the case under examination, however, the sale is valid, thus, the 
distinction is made. 

if they take a slave prisoner and a man buys him for one thousand 
dirhams, but they take him prisoner again moving him to the dār al- 
harb where another man buys him for one thousand dirhams, then the 
frst master does not have the right to take him from the second buyer 
by paying the price, because imprisonment did not take place during his 
ownership. The first buyer may take him from the second on paying the 
price, because imprisonment took place during his ownership. There- 
after, the first master may take him by paying two thousand dirhams, 
if he likes. The reason is that he came to own him through two prices, 
therefore, he is to be taken on payment of both. Likewise, if the person 
from whose possession he was made captive the second time (the first 
buyer) is missing, the original owner cannot take him (from the second 
buyer) on the analogy of the situation when he was present. 

The enemy cannot come to own, by defeating us, our mudabbar 
slaves, ummahat al-awlad, mukatab slaves, or our free persons, while 
we come to own all such persons against their claim. The reason is that 
the cause gives rise to ownership in its subject-matter when the subject- 
matter is permissible wealth. The free person is completely protected, and 
so also those besides him, because freedom stands established in their 
case in some respects. This is distinguished from their slaves as the shar’ 
(law) has annulled their protection as a recompense for their offence and 
turned them into slaves. There is, on the other hand, no offence on the 
part of our slaves. 

If a slave owned by a Muslim runs away entering enemy territory 
and they capture him, they do not come to own him according to Abi 
Hanifah (God bless him). The two jurists said that they do come to own 
him, because protection was linked with the master due to the existence 


If he tē 
of the pric 
any part O 


IIS ani T . «ge 
"As the sale was valid in this case, the buyer was not holding property with liability. 
n shufah and other cases of vitiation, he does hold it with the accompanying liability. 
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of his possession and this has been extinguished, therefore, if the 

ture him from the dar al-Islam they come to own him. The Imam rae 
that he comes to acquire possession over himself by moving out osi si 
territory, because it was suspended due to the intervening possessia fe 
the master over him so as to enable him to benefit from him. Krēta 
possession of the master is removed, his own possession over hims 
emerges and he becomes protected in his own right; he is no lon 4 
subject-matter of ownership. This is distinguished from the case ši h 
runaway (within the dar al-Islam), because the possession of the master 
over him still remains due to the possession of the residents of the dar 
and this prevents the emergence of his own possession, When ownership 
is not established for them according to Abū Hanifah (God bless him) 
the original owner takes him without paying anything, irrespective of his 
being gifted, bought or taken as part of spoils, before or after division, 
and the compensation is to be paid from the treasury, as it is not possible 
to reverse the division due to the different persons entitled to spoils and 
the difficulty of their coming together. Further, he (the combatant or the 
trader) cannot claim the reward (ju'l) for the capture of the slave for he 
was acting on his own account under the assumption that he owned him. 

If a camel runs away to their side and they catch it, they come to own 
it, due to the realisation of control over it. The reason is that the camel has 
no way of exercising possession over itself on going out of our territory 
as distinguished from the slave on the basis of what we stated, 

If a man buys the camel and brings it over to the dar al-Islam, the 
(former) owner has the right, if he likes, to take it for the price paid, as 
we elaborated. 

If a slave runs away and with him are a horse and assets, and all these 
are captured by the polytheists, but thereafter a man buys all these and 
brings them over to the dar al-Islam, then the owner will take the slave 
without compensation, while he will take the horse and the assets with 
compensation. This is the view according to Aba Hanifah (God bless 
him). The two jurists say that if he likes he will take the slave and kā 
was with him for the price paid. This is based upon the analogy ‘ta 
group of things upon individual things, and we have elaborated the ru 
for each individual case. ties 

If an enemy enters our territory on safe-conduct and buys å Mus sad 
slave taking him over to enemy territory, the slave stands See 3 
according to Abū Hanifah (God bless him). The two jurists said tha 


emancipated. The reason is that the surrender of possession resulted 
0 h a specified way, which is sale, and the authority to restrain him 
Fa (upon his entry into enemy territory), therefore, he remains in his 
ae jonas a slave. Abū Hanifah (God bless him) argues that the release 
wee Muslim from the degrading contro} of an unbeliever js obligatory, 
ot dā re, a condition is stipulated, which is the difference of territo- 
maar made to stand in the place of the underlying cause; namely, 
ries, pation to secure his release. Itis just like making three menstrual 
rā ds in place of separation when one of the spouses from the enemy 
tevi) embraces Islam. 

If a slave owned by an enemy embraces Islam and then moves over 
to our territory OF if the territory is conquered, then he stands eman- 
cipated. Likewise if their slaves come over to the military camp of the 
Muslims, they stand emancipated. This is based upon the report that 
some of the slaves of Tā'if converted to Islam and came over to the 
Messenger of Allāh (God bless him and grant him peace), so he gave a 
decision about their emancipation, He said, "They are emancipated by 
Allāh”* Further, he preserved his own self by coming over to us and relin- 
quishing his master, or by aligning himself with the protective power of 
the Muslims when they conquer the enemy territory. Considering him to 
have possession over himself is superior to considering the possession of 
Muslims over him, because his possession over himself was established 
hrst, thus, what is needed in his interest is to strengthen it, while it is in 
their interest to establish possession over him ab initio (but his posses- 


sion is superior), therefore, his possession is preferred, Allah knows what 
IS correct, 


"Iti k 
436, * recorded by Ahmad and Ibn Abi Shaybah in their Musnads. Al-Zayla'ī, vol. 3, 


chapter 113 


entering Enemy Territory on Amān 


if a Muslim enters the dār al-harb as a trader, it is not lawful for him 
to transgress against any of their wealth or their persons. The reason is 
that by seeking amān he undertook not to be aggressive against them. 
Transgression after this amounts to treachery, and treachery is prohib- 
ited, unless the enemy ruler commits treachery against these traders by 
taking their wealth or imprisoning them, or someone from among the 
enemy does that with the knowledge of the ruler, who does not prevent 
them from doing so. In this case, they are the ones who committed breach 
ofthe assurance. This is distinguished from the case of the prisoner for 
he is not on safe-conduct, therefore, transgression is permitted for him, 
even if they voluntarily let him move around freely. 

If he deceives them, that is the trader and takes something and 
returns with it, he owns it through a prohibited ownership, due to 
seeking control over permitted wealth, except that it has been acquired 
through deception, and this gives rise to an element of wickedness in 1t. 
He is to be ordered to give it away as charity. The reason is that prohibi- 
tion due to an external factor does not prevent the cause ( of ownership) 
Tom taking effect, as we have explained. an 

lfa Muslim enters the dar al-harb on aman and an enemy gives him 
aloan, or he gives the enemy a loan, or one of them usurps the prop- 
tty of the other, and thereafter he comes back and grants a3 Se 
“nan, the claims of one against the other are not sibel T eromen 
5 that adjudication relies on authority (jurisdiction); ae ee SNE ike 
To ty at all at the time of the giving of the loan a ast agree to be 
"Judication against the person on aman, because he did't in the past; 

und by the ahkam of Muslims in his transactions occurring 
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he did so for future transactions. As for usurpation, the 
into the ownership of the usurper who misappropriated it due to cont 
over unprotected wealth, as we have explained. The same applies if rol 
enemy persons undertake these transactions and then come over to two 
territory, due to what we have said. = eet 

If two enemy persons come over to us after embracin 
issues of their debts are to be adjudicated, but not the case of usurpation 
As for the loan transactions they were concluded in a valid Manner diss 
to the existence of consent, and jurisdiction is established at the time of 
adjudication due to their agreeing to abide by the ahkām of Islam. As for 
usurpation it is controlled by what we elaborated, that is, he came to own 
it and there is no element of sin in the enemy’s wealth so that he may be 
asked to return it. 

If a Muslim enters the dar al-harb and usurps an enemy’s property 
after which both come over as Muslims, then he is to be ordered to return 
the usurped property, but a judgement (decree) is not to be rendered 
about usurpation. As for the absence of a decree, it is due to what we 
have elaborated, that is, it is his wealth now. In the case of the order for 
returning the property, it means by issuing a fatwa about it insofar as 
there is an irregularity pertaining to the wealth for he committed breach 
of his compact. 

If two Muslims go to the dar al-harb on aman and one of them kills 
the other, intentionally or by mistake, then the killer has to pay diyah 
(blood-money) from his own wealth, while he is liable for expiation in 
the case of mistake (manslaughter). As for expiation, it is based upon 
the absolute meaning in the Qur’an, while diyah is paid as the protection 
established within the dar al-Islam through preservation is not annulled 
due to the incident of entering the enemy territory on aman. Retaliation 
(gisās) does not become obligatory, because it is not possible to extract 
it without controlling power (jurisdiction), and there is no such power 
without the presence of the imam and a community of the Muslims, oe 
they are not found in the dar al-harb. Diyah is to be paid from his AV 
sonal wealth as the 'āgilah does not pay on account of murder, and P a 
case of mistake too, because they (members of the ‘agilah) do OP 
the ability to prevent him due to a difference of the dars when the oblige 
tion of payment is placed upon them for neglecting such pr ng 

If they are both prisoners and one of them kills the other, pr a 
lim trader there kills a Muslim prisoner, then there is no liability 
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there expiation in the case of mistake, according to Abū 
-fah (God bless him). The two jurists say in the case of prisoners that 
Han + le for diyah in the case of mistake and intentional killing. The 
heis Be es; protection is not annulled due to the incident of imprison- 
RĪKU as it is not annulled due to the incident of seeking aman, as we 
sli orta. Retaliation is denied due to the absence of the preventive 
have othe state (jurisdiction), while diyah is imposed on his personal 
aid as we stated. Abū Ķanīfah (God bless him) argues that through 
ds -<onment he comes to fall under their control as a result of being 
ges overpowering possession. It is for this reason that he becomes a 
sesident (for prayer) through their being resident and one on a journey 
through their travel, therefore, the original preservation is annulled, and 
he becomes like a Muslim who has not migrated to our territory. Expi- 
ation is specific to mistake, because there is no expiation in the case of 
‘atentional homicide in our view. Allāh knows what is correct. 


113.1 GRANTING ENTRY TO THE ENEMY 
He said: If an enemy enters our territory as a musta’min he is not to stay 
for more than a year, and the imam will convey to him the statement, 
“If you stay for a whole year 1 will impose jizyah on you.” The basis is 
the rule that an enemy cannot stay permanently in our territory, except 
through slavery or on payment of jizyah. The reason is that he becomes a 
spy for them and grants support against us, and this will cause an injury 
to the Muslims. He will be enabled to stay for a short period, because 
denying this will result in the termination of supplies and acquisitions, 
and it will close the door of trade. Consequently, we separated these two 
situations with the duration of a year for that is a period for which jizyah 
Fo sald thus, stay is allowed in the interest of jizyah. Thereafter, if he 
aa his land after the communication from the imam prior to the 
Ši ki ae of one year then there is nothing to stop him. If he stays on 
bijs hy 3 e becomes a Dhimmi, The reason is that when he stays on 
ot evah ārā of the imam he agrees to bind himself to the payment 
s periods he becomes a Dhimmī. The imam has the discretion to fix 

Ihe s is that is less than a year like a month or two months. 

a fair ra a the period ( of a year), after the communication from 
he te šās ,€ becomes a Dhimmi, due to what we said and thereafter 
Permitted to return to the dar al-harb. The reason is that the 


326 Al-Hidayah Book XIT: syy 
TAA 


contract of dhimmah cannot be terminated, for in this is the te 
of jizyah and making his children declare war on us. In this the 
for the Muslims. 


rmination 


If an enemy enters our territory on amār and buys kharaj land th 
the imposition of kharaj on him turns him into a Dhimmi, The rā kz 
is that kharāj on land is like kharāj on the person, and if he Larei 
pay it he consents to staying on in our territory. He does not, hows 
become a Dhimmi by the mere purchase for he may be buying it for ier 
poses of trade. When it becomes binding on him to pay the Kharaj he 
becomes bound to pay the jizyah for the next year, as he has become ā 
Dhimmī due to the imposition of kharāj and the period is worked gut 
from the time of his presence. His statement in the Book: “When kharāj 
is imposed on him he is a Dhimmi,” is a clear statement about the condi- 
tion of imposition, therefore, many of the rules are to be extended from 
it, so do not be oblivious of this. 


If a woman enters on aman and marries a Dhimmi, she becomes a 
Dhimmiyyah, because she has accepted the obligation of staying in sub- 
ordination to her husband. If a male enemy enters on aman and marries 
a Dhimmi woman, he does not become a Dhimmi. The reason js that it 
is possible for him to divorce her and return to his land, therefore, he has 
not accepted the obligation of staying on. 


The wealth of the residents of the enemy territory that is gathered by 
the Muslims without fighting will be spent upon the interests of the Mus- 
lims like the avenues of kharāj. The jurists said that it is like land from 
which the residents have been expelled and is like jizyah, thus, there is no 
fifth in it. Al-Shāfi'ī (God bless him) said that it is subject to a fifth on the 
analogy of spoils. We rely on the report that “the Prophet (God bless him 
and grant him peace) took jizyah, and so also ‘Umar and Mu'ādh (God be 
pleased with them) and they deposited this in the treasury without taking 
a fifth from it.” The reason is that it is wealth that has been acquired due 
to the strength of the Muslims without engaging in battle. This is differ- 
ent from spoils for these are owned by the direct action of the combatants 
entitled to them and also through the strength of the Muslims, therefore, 
a fifth is due from the spoils. The fifth is due on the basis of one p 
son, while the combatants are entitled to spoils for another reason. "N 


‘It is recorded by Abu Dawid in Kitab al-Kharāj. Al-Zayla"ī, vol. 3) 437: 
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is another basis that we have already mentioned, Consequently, 
this there meaning in charging a fifth from them, 
there !* n emy embraces Islam in the dār al-harb and is killed inten- 
if an by a Muslim, or by mistake, and he has Muslim heirs over there, 
tionā!"Y killer is not liable in any way, except for expiation on account of 
ine ghter. Al-Shafi'i (God bless him) said that he is liable for diyah 
man make of manslaughter and for retaliation (gisās) in the case of mùr- 
in Se aie he spilled protected blood. This is due to the protective 
der, -and that is Islam, for it brings dignity with it. This (obligation 
nerve od money and retaliation) is due to the fact that protection as a 
mē of principle gives rise to sin (for its violation) by the attainment 
of an essential deterrent through it (against violation), and it is estab- 
lished by consensus. It also contains an element of financial value in it 
for the perfection of defence through it. It (the financial aspect), there- 
fore, is an additional attribute (besides the element of sin for violation), 
thus, it is linked to what is linked to the fundamental principle. We rely 
on the words of the Exalted, “If the deceased belonged to a people at 
war with you, and he was a believer, the freeing of a believing slave (is 
enough). If he belonged to a people with whom ye have treaty of mutual 
alliance, compensation should be paid to his family, and a believing slave 
be freed:"* The Almighty deemed the entire liability to be emancipation, 
(and this is understood) by recourse to the character fa (of consequence) 
or that it is the only thing mentioned and that negates any other lia- 
bility. The reason is that sin-creating protection is related to humanity, 
because a human being has been created to bear the burden of taklīf 
(obligation) and to maintain its requirements by non-aggression. Wealth 
is subservient to it (to humanity). As for the financial value, the basis 
for that is wealth (not humanity), because valuation is permitted where 
a restoration of loss is required, and this takes place in wealth not in the 
kj (life). The basis is that the condition of similarity is a condition 
ai us and this is possible in wealth not in the person. Conse- 
Vides 1e PAR is subservient, Thereafter, the protection subject to 
RK tint = case of wealth is based upon preservation within the dar, 
kūres S arity is ensured through the authority (of the Muslims) 
annulled fh € same applies to persons, except that the shar’ (law) has 
consideration of protection (authority) of the unbelievers 
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insofar as it has granted the authority to annul it. The apostate 
musta’ min in our territory are legally presumed to be in their 
due to their intention to migrate to their dar. 

If a person kills a Muslim, who has no heirs, by mistake or 
an enemy who was visiting us on aman and had embraced Is| 
the diyah (blood money) is to be paid by the ‘agilah (suppor 
to the imam, and he (the killer) is also liable to expiation. Th 
that he has killed a protected person by mistake and it must be jud 

l ged 
on the analogy of all other protected persons. The meaning of his words 
“to the imam,” is that he has the right to take it when there are no heirs 
If he kills him intentionally, then the imam has the right to execute him 
(by way of retaliation) or to take diyah. The reason is that the person was 
protected, the homicide was intentional, and the the walī is known, and 
these are the public or the sultān. The Prophet (God bless him and grant 
him peace) said, “The sultan is the wali (heir) of the person who does not 
have a walī”> The meaning of his statement, “or to take diyah,” is that he 
does so by way of settlement (sulh), because intention gives rise to retalia- 
tion that is specified. The reason is that payment of blood-money is more 
beneficial in this case than retaliation, therefore, he has the authority to 
settle for money. He does not have the right to pardon, because the right 
belongs to the public and his authority is that of a fiduciary, and a fidu- 
ciary cannot extinguish their rights without compensation. Allah knows 
what is correct. 


and the 
territory 


he kills 
am, then 
ting clan) 


€ reason is 
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This has preceded in the early sections on marriage. Al-Zayla ī, pa es tā ihah 
recorded by Aba Dawid, al-Tirmidhi and Ibn Majah as well as others 


(God be pleased with her). Al-Zayla’, vol, 3, 195. 


Chapter 114 


Ushr and Kharāj 


He said: All Arab lands are ‘ushr lands, and they extend from ‘Udhayb 
towards the highest rock formations at Mahrah in Yemen up to the 
houndary of Syria. The Sawād is kharāj land and it is between ‘Udhayb 
up to ‘Aqabat Halwān and from al-Tha'labiyyah, it is said from ‘Alath, 
up to ‘Abbadan. The reason is that the Prophet (God bless him and grant 
him peace) and the Khulafa’ Rashidun (God be pleased with them) did 
not take kharāj from the lands of the Arabs,’ and that is because this land 
is like booty, therefore, such a charge is not established against their lands 
just as it is not established for their persons (jizyah). The basis is that a 
condition for the people of kharaj is that they abide by their unbelief, 
as was the case in the Sawad lands. Nothing besides Islam, or the sword 
(death), 1s acceptable from the Arab polytheists. ‘Umar (God be pleased 
with him), when he conquered the Sawad, imposed kharaj upon it in 
the presence of the Companions (God be pleased with them), and he 
imposed it upon Egypt when it was conquered by ‘Amr ibn al-‘As. Like- 
wise, the Companions (God be pleased with them) arrived at a consensus 
for imposing kharaj on Syria, 
He said: The land of the Sawad is owned by its residents and their sale 
Sete is valid and so are their transactions with respect to it The 
- laa that when the imam conquers land through the mobilisation of 
and ah and by force, he has a right to keep the residents settled on the 
sayin the impose a per head kharaj on them. Consequently, the lands 
ownership of the residents, and we have presented this earlier. 


of 
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S y Abū ‘Ubayd ibn al-Sallam in Kitab al-Amwāl. Al-Zayla'ī, vol. 3, 438. 
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Ņ He said: All land that has been surrendered by its residents, or h 

een conquered by the mobilisation of the armies, and js Te aa 

among those entitled to the spoils is ‘ushr land. The reason is E ibuted 
is a primary need to distribute it among Muslims, and apaan chen 
is suitable for it insofar as it carries within it the meaning of ie ushr 
Further, it is lighter as it pertains to the produce itself. orship, 

All land that is conquered by the mobilisation of the armies and th 
residents allowed to remain settled on them, is kharaj land. Likew: € 
if the land is annexed through negotiation, because the need prima i 
is to distribute it among the unbelievers, and kharāj is suitable for Ke 

l $ 
Makkah is excluded from this, because the Messenger of Allāh (God bless 
him and grant him peace) conquered it through the mobilisation of the 
armies, but left it for its residents without imposing kharaj on them, 

[tis stated in al-Jāmi' al-Saghir that all land conquered by the mobil- 
isation of forces, when the water of canals passes through it, is kharaj 
land. The land that does not get water from the canals and relies on 
springs, is ‘ushr land. The reason is that ‘ushr pertains to the produce 
of land and its produce is through its waters, therefore, what is taken into 
account is irrigation whether through the water of 'ushr or the water of 
kharāj. 

He said: If a person revives barren land, then according to Abū Yūsuf 
(God bless him) it is to be assessed according to its proximity, If it is 
within the bounds of kharaj land, that is, near it, it is kharāj land, but if 
it is within the bounds of ‘ushr land, it is ‘ushr land. Basrah, in his view, 
is ‘ushr land on the basis of the consensus of the Companions (God be 
pleased with them). The reason is that the boundaries of a thing give 
it its governing rule, like the courtyard of a house is given the rule of the 
house so that the owner is permitted to use it, Similarly, it is not permitted 
to take land that is within a settlement. Analogy dictated that Basrah be 
kharaj land, because it is within the sphere of kharaj land, except that the 
Companions (God be pleased with them) imposed ‘ushr on it, therefore, 
analogy is given up due to their consensus (ijmā'). | 

Muhammad (God bless him) said that if he revives the land with 2 
well that he dug, or with a spring that he unearthed, or the water of the 


| is. AJ- 
There are various traditions about this with one being recorded by Muslim 
Zayla'ī, vol. 3, 439. | 
4[t was mentioned by Ibn ‘Umar (God be pleased with both) as well as ot 
Zayla'i, vol. 3, 440. 
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ar the Euphrates, or a large stream that NO one owns, then it is 
rigtis d. Likewise if he revives it with rainwater, If he revives it with 
ush! s RAF were dug by non-Arabs, like the Nahr al-Malik and Nahr 
the "jas 4, then it is kharāj land, due to what we said, by taking the 
Yaz af consideration as that is the cause of development. The reason 
water iris not possible to impose kharāj on a Muslim ab initio against his 
Be fore, the water is taken into account, because irrigation with 
ee water is a binding evidence. 
it! said: The kharāj imposed by ‘Umar (God be pleased with him) 
the people of Sawad was one Hashmi cafiz for each jarib irrigated by 
rt and this was one šā and a dirham. On a jarib of ratbah (clover, 
rich pasture land) it was five dirhams, while on a jarib of continuously 
lanted vines (vineyard) or continuously planted date-palms it was ten 
ARA This is what is transmitted from ‘Umar (God be pleased with 
him). He sent ‘Uthman ibn Hunayf to undertake a cadastral survey of the 
sawad of Iraq, while he made Hudhayfah supervise his work. He surveyed 
the land and it came to 36,000,000 jarībs on which he imposed the kharāj 
that we have mentioned. This took place in the presence ofthe Compan- 
ions (God be pleased with them) and there was no one who opposed this, 
thus, it resulted in a consensus on their part?’ The burden of producing 
vaties. Thus, the burden to be borne for (expense and labour) vineyards 
isthe least, for crops it is the maximum, while the burden for the ratbah 
isin between these two. The imposition of the levy varies according to the 
burden. Accordingly, the obligation in case of vineyards is the maximum, 


for crop cultivation it is the least, while for ratbah is the average of the 
two. 


He said: In the categories besides these, like saffron and garden pro- 
duce and others, the imposition is varied according to the ability to pro- 
duce, because there is no imposition narrated for them from ‘Umar (God 
be pleased with him), and he too (presumably) took into account the 
ibility to produce, therefore, we take the ability to produce into account 
anything in which there is no imposition (from him). The jurists said: 
maim for the ability to produce is that the obligation for pay- 
hs reach one-half of the produce, and it is not to exceed this. The 

en is that imposition of one-half is based upon true fairness, for we 


j +4: 
Slim pi is found in the tradition above that was recorded by Abū ‘Ubayd ibn al- 
-Zayla'ī, vol, 3, 440—41. 
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had the right to divide up the land among those entitled to th 
Bustan is each land that has a boundary wall around jt and it © spoils, 
various kinds of date-palms as well as other trees. In our lan d Paris. 
sition on all land is on the basis of dirhams and the reduction . Impo. 
because estimation must be on the basis of the ability to produ aS well, 
ever terms it is worked out. En what. 


des 


He said: If they are unable to pay what is imposed on them 
is to reduce the imposition, Decreasing the imposition due 
duction is valid on the basis of consensus (ijmā'). Do You not exam; 
the statement of ‘Umar (God be pleased with him), “Perhaps, aN aA 
have placed a greater burden on the land than it can bear” They repliki 
“No. In fact, we imposed what it can bear, and had we increased it the 
land would bear that too.”® This indicates the permissibility of decreasin 
the burden. As for increasing the levy with an increase in production, i 
is permitted according to Muhammad (God be pleased with him) on the 
analogy of decrease in case of loss of production. According to Abū Yūsuf 
(God bless him), it is not permitted, because ‘Umar (God bless him) did 
not increase it when he was told about the greater paying ability,’ 


thei man 
to less pro- 


If the kharāj land is covered with water (flood or water-logging), or 
its supply of water is cut off, or the crop is struck by some calamity, then 
there is no kharāj on it. The reason is that the possibility of harvesting 
is lost, which is the estimated production that is taken into account for 
the imposition of kharaj. In the case where the crop has been affected by a 
calamity, the estimated production is lost for part of the year, whereas the 
land being productive throughout the year is a condition as in the case of 
wealth subject to zakat (therefore it is not imposed) or the rule depends 
upon the actual production when it is actually produced, 


He said: If the owner suspends production, he is liable for kharā). 
The reason is that the ability is there and itis he who has caused its loss. 
The jurists said: If a person moves to cheaper of two products see 
an excuse has to pay the kharaj for the more expensive product, anne 
it is he who has caused the waste of the excess. This is known, but a jr 
ing will not be issued on this basis so that the unjust do not acquire 
justification to extort the wealth of people. 


t 
lt is recorded by al-Bukhārī in his Sahih, Al-Zaylaī, vol. 3, 441, ati all 
"This too is found in the tradition recorded by Abū ‘Ubayd. Al-Zayla‘i, vo". 3 
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on from among those who are liable for kharāj converts to 

tha rāj will be charged from him in the same way. The reason is 
kla jes within it a burden (on the land), which will be considered 
thal! a while it exists, and its imposition on a Muslim is possible. 

t is permitted to a Muslim to buy kharāj land from a Dhimmi and 

kharāj will be charged from him, due to what we have said. There 
the ound report that the Companions (God be pleased with them) 
is 4 y sed khatāj land amd used to pay its kharāj,* This indicates the per- 

Mr bility of sale and the charging of kharāj with its payment being made 
me tnai without any disapproval. 

b There is NO ‘ushr on the produce of kharāj land. Al-Shafi's (God bless 
him) said that the two are to be combined, because these are two separate 
Jaims that have been imposed on two separate subject-matters for two 
different causes, therefore, they do not negate each other. We rely on the 
words of the Prophet (God bless him and grant him peace), “‘Ushr and 
kharāj are not to be combined for the land owned by a Muslim.” 

Further, none of the just or unjust imams ever combined the two 
charges, and their consensus amounts to a binding proof. In addition, 
kkarāj is imposed on land that has been conquered through the mobil- 
isation of the armies and the use of force, while ‘ushr is imposed on 
land whose residents submitted voluntarily. The two attributes cannot be 
combined in the same land. The cause of the two claims is one and that is 
productive land, except that it is assessed in the case of ‘ushr through ver- 
ification (of the actual produce), while in the case of kharaj on the basis 
of (annual) estimation. It is for this reason that both are linked with the 
land, The same disagreement governs the charging of zakāt with one of 
these charges." 

Kharaj does not recur due to the recurrence of produce during a year. 
The reason is that ‘Umar (God be pleased with him) did not impose it as 
à recurring charge as distinguished from ‘ushr. The reason is that ‘ushr 
cannot be determined except by its obligation on each (seasonal) pro- 
duce, Allah knows what is correct. 


fa pers 


ii 
i Srecorded by al-Bayhagī. Al-Zayla'ī, vol. 3, 441. 
u tēCOrded by Ibn ‘Adi in al-Kāmil. Al-Zayla'ī, vol. 3, 442. 
“Person buying 'ushr land for purposes of trade. 


Chapter 115 


jizyah ( Poll Tax) 


Jizyah is of two kinds: First is jizyah that is imposed by consent and 
negotiation and it is determined according to the agreement that takes 
place, just like the Messenger of Allah (God bless him and grant him 

eace) made a treaty with the people of Najran for the payment of twelve 
hundred hullah (dresses).” As the reason is consent, therefore, it is not 
permitted to transfer it to something other than what is agreed upon. 
The second type 1s jizyah that the imam initiates and he imposes it when 
he defeats the enemy and keeps the residents settled on their property. 
He imposes on one who is apparently rich forty-eight dirhams per year 
by taking four dirhams from him every month. On a person of aver- 
age means a sum of twenty-four dirhams is imposed taking two dirhams 
every month. On a poor person who is capable of working a sum of 
twelve dirhams is imposed taking one dirham every month. This is so 
in our view. Al-Shāfi'ī (God bless him) said that on each major person 
one dinar or what is equivalent is imposed, and the rich and poor are 
the same for this purpose. This is based upon the words of the Prophet 
(God bless him and grant him peace) to Mu‘adh (God be pleased with 
him), “Take from each male and female who has attained puberty a dinar 
or its equivalent in ma‘afir (cloth in Yemen).”* This tradition does not 
provide any detail (for making a distinction). The reason is that jizyah is 
imposed in place of death so that it is not imposed on one whose slay- 
mg is not permitted due to unbelief, like minor children and women. 
This meaning includes both rich and poor (males). Our view is transmit- 
ted from ‘Umar, ‘Uthman and ‘Ali (God be pleased with them). No one 


H Is recorded by Abū Dāwūd in Kitab al-Kharaj. Al-Zaylaī, vol. 3» 445- 
It is recorded by Abu Dāwūd, al-Tirmidhi and al-Nasā'ī. Al-Zayla 1, vol. 3, 445. 
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among the ājirū 
TrkA g NaNe or the Ansar Opposed them in i. 

npos support the fighters, therefore. it; In this, Further :.. 
to a graded scale in the same mariner ki x 
t$ made obligatory in place of he i 
help (from the warriors) varies too with res and 
ning aie less, likewise what is its sul ? 5 contribute 
nzyan ), What he (al-Shags Ka 
imposition geet 1) has related js interpreted SO as 
kel koina cast git a ion. It is for this reason that he ord to APPly to 
et Jor temale as well even though inaki ieia him to 
dKen from 
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stitute (contribution throy h 


Book, until they pay the Jizy; 


pk y nzya with willing submissi 
selves subdued, * The Prophet (God bless Arte ane Teel them. 
Imposed jizyah on the Magians.* ane gi | 


He said: Andon the non-Arab idol wors 


him) disagrees with this, He nippers. Al-Shafi (God bles 


ing them is obligatory due to 
nt n until there is no more perse- 
beth My oe Allah's, But if they cease, 
: WhO practice oppression” 
tek Erias he to the permissibility of relinquishing fighting in 
the Magians throws Vien a A =< dziemu 
re he n, and those who remain besides th 
are governed by the original rule. We argue t i Ter 
mitted, therefore, imposition of jizyah kt eS Pe ba šķ ev 
of these includes the meaning of taking away their pēršonality ( ieee 
from them. Thus, such a person earns and pays the Muslims while his 
own support is through his personal earning. i 
If he conquers their territory prior to this (imposition), then their 
men and women are booty, due to the permissibility of their enslavement. 
Jizyah is not to be imposed on Arab idol worshippers nor on the 
apostates, because their unbelief is of an extreme nature. As for the Arab 
polytheists, the reason is that the Prophet (God bless him and grant him 
peace) grew up among them and the Our'ān was sent in their language, 





‘Qur'an 9:29 
l There are several traditions on this and among them is one recorded by al-Bukhari 
in his Sahih. Al-Zayla’‘i, vol, 3, 448 
Qur'an 2: 193 
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the miracle is clearly manifest in their case. The apostate, on 
therefor® hand, has denied his Lord, after he was guided to Islam and 


er 

he oth 

t to know of its merīts. | a ts, 

ai o is no jizyah on women or minors, because it is imposed as a 
Ther 


substitute for execution OT a panur oe eet aaee Et neither 

M do they participate in com at due to t! e lack of lega capacity. 
slain ies d- And there is no jizyah on the invalid nor on the blind. Like- 

i pe aralysed person and the enfeebled old man, on the basis of 
ara kā be elaborated. According to Abū Yusuf (God bless him) it is 
“pei if he has wealth, for he then fights in its broad meaning if he 
sodīts There is also no jizyah on the poor man who is not able 
ii work. Al-Shāfi ī (God bless him) disagrees with this. He relies on the 
unqualified meaning of the tradition of Mu‘adh (God be pleased with 
him).° We rely on the report that ‘Uthman (God be pleased with him) did 
not impose it on the poor man who was unable to work,” and this took 
place in the presence of the Companions (God be pleased with them). 
The reason is that kharāj is not imposed on land that is unable to pro- 
duce. Likewise this kkarāj. The tradition gives the probable meaning of 
one who can work. 

It is not imposed on the owned slave, the mukatab slave, the mudab- 
bar slave or on the umm al-walad, because it is imposed as a substitute 
for slaying with respect to them and is a means of support for us, and 
on the second consideration it is not to be imposed (for they have no 
wealth), therefore, it is not imposed due to the doubt inherent in it, Their 
owners are not pay on their behalf, because they will be bearing addi- 
tional jizyah on their account. 

It is not to be imposed on monks who do not mingle with the people. 
This is how it is mentioned here, while Muhammad (God bless him), 
narrating from Abt Hanifah (God bless him), has stated that it is to be 
imposed on them if they are able to work, and this is also the opinion 
of Abū Yūsuf (God bless him). The underlying reasoning for imposing it 
on them is that the ability to work has been wasted by the monk and he 
has become like kharāj land whose cultivation has been suspended. The 
reasoning for not imposing it on them is that they are not to be slain when 
they do not mix up with the people, while jizyah with respect to them is a 


“See preceding notes. 


"By this he means 'Uthmān ibn Hunayf (God be ed with hi i 
ey wanes ayy y pleased with him). It is recorded 
Ibn Zanjawtyyah in kitāb al-Amwal. Al-Zayla'ī, vol. 3, 453. i by 
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substitute for killing. lt is essential fora Person who is consi 
of work that he be in sound health, and itis sufficient thath 
health tor å major part of the vear, 


| If a person embraces Islam when he owes jizyah, the claim apai 
him is extinguished. Likewise if he dies in 4 state of unbelief wih 
Shafi (God bless him) disagreeing with this. He AA > with al- 
Imposed as a substitute for | the guarantee of | protection or Shia that It is 
As this benefit has reached him, the compensation sh Or residence 
Salton should not be ev: 

guished due to this obstacle, as in the case of waves and the sas 
Gue On account of | negotiated settlemenr fur intentional atara 
rely on the words of the Prophet (God bless him and e paaa A 
"There is no liability of yizyah on a Muslim ^ The reason is ‘oe 
imposed as a penalty for unbelief, and it is for this reason that it fuss bien 
called rizvah for compensation (reward)! and jizyah have the same eas: 
ing. The penalty for unbelief is extinguished due to Islam. Further, it is 
not awarded after death, because the laying down ofa punishment ma this 
world is only for the repelling of the mischief, and this mischief stands 
repelled due to death and by the acceptance of Islam. In addition to this. 
it has been made obligatory as a substitute for support with respect to 
us, and such help he provides through his own person after acceptance 
of Islam. Protection, on the other hand, is established tor he is a buman 
being, and the Dhimmi resides on his own property, therefore, imposing 
it as a substitute for protection or residence has no meaning. 

If the claim of two years comes to be combined, the two are merged 
into one. In al-Jāmni' al-Saghir it is stated that a person from whom the 
per head kharaj is not taken up to the passage of one year, and the next 
vear arrives, it is not to be taken. This is the view according to Abu 
Hanifah (God bless him). Abū Yasuf (God bless him) said that it is te 
be taken, which is also the opinion of al-Shati'i (God bless him). 

if he dies upon the completion of the year, it is not to be taken from 
him according to their unanimous view. Likewise if he dies during the 
year. As for the issue of death, we have already mentioned it, It Is said 
that the kharā} on land is also governed by this disagreement. lt is also 
said that two claims cannot be merged into one (in the case of land |, The 
two jurists arguing about the disputed issue say that Kharay is impose 
as a counter-value and counter-values when they come together, when 


E enjoy soun d 





*It is recorded by Abū Dåwûd: Al-Zayla'i, val. 3. 454. 
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covered, are recovered, In the case that we are discussing 


T3 be re . 
et" able to make recovery after the coming together of (the claims 


(15 yssib 

fae pwo years an ibl 
"erv is not possibis- 
ree 


distinguished from his conversion to Islam for then the 


spa Hanifah (God bless him) argues that it has been imposed as a 
* m. for insisting on remaining an unbeliever, as we have explained. It 
E di reason that it 1s nol accepted from him if he sends it through his 
fort , according to the most authentic narration, rather he is obliged to 
gs person and pay it while standing when the one taking fram him 
ie Further, they are imposed as a substitute for execution from 
pār perspective and as financial support from our perspective, as we 
we mentioned, but tor purposes of the future and not for the Past. The 
son is that killing is due for battles taking place now and not for those 
that took place in the past. Likewise support is for the future, because the 
past is no longer in need of it, Thereafter, the statement of Muhammad 
‘God bless him) in al-Jāmi" al-Saghir, “and the next year arrives,” is con- 
«rued by some jurists (Mashā'ikh, God bless them) to mean the past in 
the figurative sense. They said that the obligation is to be met by the end 
of the year, therefore, it is necessary for it to be in the past so that the 
coming together of the two claims is realised and they can be merged. 
according to some, it is to be applied to the actual meaning. The obliga- 
on according to Abū Hanifah (God bless him) arises at the beginning ot 
the vear, therefore, the coming together is realised by the mere passing ot 
the vear, The correct position is that the obligation, in our view, arises at 
the beginning of the year, while according to al-Shafi'i (God bless him) tt 
unsés towards the end of the year on the analogy of zakāt. We maintain 
‘hat what it is made a substitute for is not realised except in the future, 
*s we have determined, therefore, it becomes difficult to impose it after 


Ihe passage of the year and we have imposed it from its beginning. Allah 
maws what is correct. 


15.1 RIGHTS AND DUTIES OF THE DHIMMIS 


i | i . . 
dis di Permitted to construct new synagogues and churches within the 
lam, due to the words of the Prophet (God bless him and grant 


340 Al-Hidayah B 


OOK XII, Say 


him peace), "There is no castration in Islam nor a church” Th 
here is construction afresh.’ Meaning 


If the old synagogues and churches are demolished the 
struct them. The reason is that buildings do not last forever Ast recon. 
has let them settle in the land, he has given them an assurance : EMm 
them, except that they are not allowed to move them O rebuild 


. (to anoth 
tion) as that amounts to new construction in reality er loca. 


. The | 
meant for seclusion is like the synagogue as distin guished a8 tā : ki 
Place 


of prayer within a house as that is subservient to residence, This is th 
case in cities and not in villages, because it is the cities in which they i 
bols of rites are established and are not lo be confronted throu Kā 
expression of what goes against them. lt is said in our lands that hey mr 
to be prevented from constructing them in villages too for there too are 
some symbols of rites. This view is related from the founder of the school 
(Abū Hanifah) about the villages of Kufah, for the majority of the resi- 
dents were Dhimmis. In the Arab lands, it is said, that this is forbidden 
in the cities as well as the villages, due to the words of the Prophet (God 
bless him and grant him peace), “Two dins cannot come together in the 
Arabian peninsula.” 

If a Dhimmi refuses to pay the jizyah, kills a Muslim, uses foul lan- 
guage for the Prophet (God bless him and grant him peace), or has 
unlawful intercourse with a Muslim woman, his compact is not to be 
terminated. The reason is that the end result of fighting is the imposition 
of jizyah not its actual payment, and the obligation persists. Al-Shāftī 
(God bless him) said that using foul language for the Prophet (God bless 
him and grant him peace) amounts to a breach of his compact, for the 
reason that had he been a Muslim his faith would be annulled, likewise 
his assurance of safe-conduct is annulled for the compact of Dhimmah is 
a substitute for belief. We argue that using bad language for the Prophet 
(God bless him and grant him peace) is an expression of unbelief on 4 
part and the unbelief associated with him does not prevent his compact, 
and the recurring unbelief does not remove the assurance. 

His compact is not terminated unless he moves over 
harb or the enemy subdue a territory and they wage WEE a 
reason is that in this case they have become our warring en 


to the dar al- 
gainst Us: The 
emieš and the 


Vitis recorded by al-Bayhaqi in his Sunan. Al-Zayla‘t, vol. 3, 453: | 
It is recorded by Ishaq ibn Rahwayh in his Musnad. Al-Zaylaīs vol. 3, 453 
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act of dhimmah has become devoid of utility, which is repelling the 


comp ef of the enemy. Allah knows what is correct. 


misch 


115.2 CHRISTIANS OF BANG TAGHLIB 


the Christians of Bani Taghlib are required to pay on their wealth twice 

mount of zakat that the Muslims are required to pay, because ‘Umar 
thea be pleased with him) made a settlement with them for this in the 
(God e LE the Companions (God be pleased with them). This amount 
Sf eed to be paid by their women, but not their minor children. The 
an is that the settlement was made for double of the zakat and such 
ee ital is obligatory for women, but not minors, so also in the case 
ef AT je payment. Zufar (God bless him) said that it is not to be taken 
from their women either, which is also the opinion of al-Shafi'l (God bless 
him). The reason is that in reality it is jizyah as was stated by "Umar (God 
be pleased with him), "This is jizyah, so divide it up as you like,” It is for 
this reason that it is spent on the avenues specific to jizyah, and there is 
no jizyah for women. Our argument is that it is wealth that has become 
due through a settlement and a woman is eligible for the imposition of 
such a liability on her. The avenues are the interests of Muslims, because 
itis wealth that belongs to the treasury and this wealth is not linked with 
jizyah: Do you not see that the conditions of jizyah are not observed for 
it. 

The (Muslim) client (mawlā) of a Taghlibi (freedman) is required to 
pay the kharāj, that is, jizyah, while the kharāj on land has the status of 
the mawlā of a Qurashi (where it is not taken), Zufar (God bless him) 
said that it is to be doubled, due to the words of the Prophet (God bless 
him and grant him peace), “The mawlā of a people is one of them.”* Do 
you not see that the mawla of a Hashimi is linked to him for purposes 
of the prohibition of zakat. Our argument is that this (taking double) is 
a kind of leniency (as compared to jizyah for there is no accompanying 
humiliation), and the mawlā is not essentially linked to such leniency. 
Accordingly, jizyah is imposed on the client of a Muslim when he is a 


i | . 
This has preceded towards the end of the section on zakat on horses. It is recorded 


by al. ki 
‘ie ayhagī in a lengthy tradition. Al-Zayla'ī, vol. 2, 362, 
an SIn the tradition above. 


ue 
ta ku ' has preceded in the chapter on who is entitled to zakāt and who is not. Al- 
viai, vol. J 455, . 


342 Al-Hidavah Book Xili So 


Christian as distinguished from the prohibition of sadaqah, becaus 
hibitions are established by doubt, therefore, the client is assocjat < pro: 
the Hāshimī with respect to it (that is, for prohibition of sadagah), | tk, 
question is raised: what about the client of the rich man? we ep iat 
not binding in the case of the client of a rich freedman insofar as zakā : 
not prohibited for the rich, for the rich man is entitled to take from a 
(especially if he is one of the collectors). Affluence prevents it, but jt li 
not found in the case of the client. As for the Hāshimī, he is not Satie 
to this support at all for he ts protected due lo his nobility and honour 
from the filth of the people, theretore, his client stands linked to him. 

He said: What the imam collects from kharāj, from the wealth of the 
Banu Taghlib, from what is paid as a tribute to the imam by the enemy. 
and from jizyah is to spent for the welfare of the Muslims like forti. 
fications for defence, arched bridges, and embankments, He also gives 
from this to the Muslim judges, officials and jurists what is sufficient for 
their subsistence. In addition to this, he pays from this for the rations of 
the fighters and their families. The reason is that it is the wealth of the 
treasury, and it has reached the Muslims without fighting, therefore, it is 
meant for the welfare of the Muslims, and these persons are their officials. 
The allowances of the children are the liability of their fathers. If he does 
not pay what is sufficient for them, they would be in need of earning and 
would not be free for engaging in battles. 

If a person dies during the middle of a year, he has no share from the 
grant, because itis a type of support and is not a debt. It is for this reason 
that it has been called ‘ata’ (grant). Thus, it cannot be owned prior to 
its being taken into possession; and it is extinguished upon death. Those 
entitled to the grant (‘ata’) in our times are like the gādī, the teacher and 
the mufti. Allah knows best. 


-v 


Chapter 116 
Rebels (Bughal ) 


When a group of Muslims take control of a land and move out of obedi- 
ence to the wart, he is to invite them to return to the main community 
and is to remove the doubts that they have. The reason is that ‘Ali (God 
be pleased with him) did in the case of the people of Harūrā before 
engaging them in battle.’ The reason is that this is the easier of the two 
choices and, perhaps, the mischief will be repelled through this, therefore, 
he begins with it. 

He is not to commence hostilities until they start them. If they com- 
mence hostilities, he is to engage them till the dispersal of their group. 
This feeble servant (Author) says: This is how al-Oudūrī (God bless him) 
has stated it in his Mukhtasar. The Imam known as Khuwahar'zadah 
(Gad bless him) has mentioned that in our view it is permissible to 
engage them in battle if they arm themselves and gather for hostilities. 
AJ-Shafi'l (God bless him) said that it is not permitted to engage them in 
battle till they actually commence hostilities, because it is not permitted 
to kill a Muslim, except in defence, and these people are Muslims. This is 
distinguished from the case of unbelievers for their unbelief itself is a per- 
mitting factor, in his view. We rely on the argument that the rule revolves 
around the evidence, which is their gathering together and assuming mil- 
tary strength. The reason is that if the imām waits for long for their actual 
mae il is possible that he may not be able to defend, therefore, he relies 
Ero Sree dite to the necessity of repelling their mischief. If the 
tH eaches him that they have taken up arms and are poised lor gs 
ra necessary for him to capture them and to imprison them till they 

P their resistance and to offer repentance, This is for repelling their 
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% recorded by al-Nasāī in al-Sunan al-Kubra, Al-Zayla’l, vol. 3, 461- 
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if he likes he can imprison him, due to what we have said, for these people 


are Muslims and Islam grants protection to life and wealth. 

There is no harm if the Muslims use their weap 
are in need of doing so. Al-Shāfi'ī ( 
mitted. The same disagreement ap 


ons in combat, if they 
God bless him) said that it is not per- 


eee aS plies to using their riding animals, He 
maintains that it is wealth of a Muslim, therefore, utilising it without his 


consent is not permitted. We reply on the report that ‘Ali (God be pleased 
with him) divided the weapons among his companions at Basrah, and it 
was a division due to need not for ownership. Further, the imam has a 
right to do so in the case of wealth owned by those supporting him, there- 
fore, doing so in the wealth of rebels has higher approval. The underlying 
meaning is the bearing of a smaller injury to ward off a more grievous 
injury. 


*It is recorded by Ibn Abi Shaybah. Al-Zayla‘, vol. 3, 463. 
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Hook XII SLA” 
nam is to take their wealth into custody, and is not to return it 
pee ent. If they do repent he is to return it to them. As for not 
until tary sk, vē have already elaborated it. In the case of custody, it 1s 
dividing À ši off their mischief by weakening their power, therefore, he 
done šā fe custody away from them even if he is not in need of it. He is, 
IR S% sell the riding animals as preserving the price is more rational 
shes be As for returning the wealth after their repentance, the reason 
5 ae necessity is over and their is no demand to convert them into 


spoils. 

What the rebels have collected by way of kharaj and ‘ushr, from the 
lands that that they came to control, is not to be collected a second time 
by the imātn. The reason is that the authority of the imām to collect is 
based upon the protection he accords to the residents, and he was not 
able to protect them. 


If they spent the collected amount on lawful avenues, the person 
from whom it was collected stands rewarded, because the right of the 
beneficiary has reached him, but if they did not spend it on the rightful 
avenue, then the matter for the residents is between them and Allah with 
respect to its repayment, because what is due has not reached the rightful 
beneficiaries. This humble servant (Author) says: They (the Mashā'ikh) 
said that there is no repayment for them in the case of kharaj, because 
those who took them were warriors, even if they were rich. In the case 
of ‘ushr (there is no repetition) if they were poor, because it is the right 
of the poor. We have elaborated this in the topic of Zakāt. In the future, 
the imam will take the dues as he is protecting them due to his regaining 
control and authority. 


If a person kills another, and both were from the military force of the 
rebels, after which their area is conquered, then they (the killer) is not 
liable for anything. The reason is that the lawful imam had no authority 
over them at the time of the homicide, therefore, it did not give rise to 
liability, as in the case of homicide in the dar al-harb. 


If they take contro] of a city and a resident of the city intentionally 
kills another resident of the city, and thereafter the city is conquered, 
gisās is to be extracted from the killer. The interpretation is that when 
they did not implement their own laws on the residents and were dis- 
ladged before they could do that. In such a case, the authority of the 
imam is not severed, therefore, retaliation is obligatory. 
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If a person from among the Ahl al-‘Adl (those in lawful author; 
err wee - rīt: ag Ority) 
kills a rebel, he will inherit from him. If the rebel kills him and Says, * 
. Ys, "I 
believed 1 was on the lawful side, but I am now on the lawful side” h 
inherits from him. If he says, “I killed him knowing that | was kt the 
; m nisi è 
unlawful side,” he will not inherit from him. This is the position accord 
ing to Abū Hanifah and Muhammad (God bless them). Abū Yūsuf (God 
bless him) said that the rebel will not inherit in either case. This is also 
al-Shāftīs opinion. The basis is that the ‘adil, if he kills a rebel or destroys 
his wealth, he does not compensate nor has he committed a sin, because 
he is commanded to fight them to repel their mischief. If the rebel kills 
an ‘adil, he is not liable in our view, but he does commit a sin. Al-Shāfi'i 
in an earlier opinion said that he is liable for compensation, On the same 
disagreement ifan apostate repents, when he has destroyed life or wealth, 
he (al-Shafi'l) maintains that he has destroyed protected wealth or he has 
killed a protected person, therefore, he is to compensate, on the analogy 
of the position prior to the use of force, We rely on the consensus (ijmā') 
of the Companions (God be pleased with them) that has been reported by 
al-Zuhrī. Further, he has killed on the basis of a fasid evidence, and such 
an evidence is linked with one that is valid when it is supported by the use 
of force as an evidence of defence, just like the use of force in the case of 
the enemy and its justification. The absence of compensation is due to the 
fact that the rules (in this world) are based upon obligations and duties, 
and there is no duty due to the existence of permissibility on the basis of 
justification. There is also no obligation due to the absence of authority 
and the existence of hostilities, however, authority remains prior to hos- 
tilities, and in the absence of a justification obligation is established as 4 
matter of belief, as distinguished from sin, because hostilities do not affect 
the right of the Lawgiver. When this is established, we say that the killing 
of a rebel by an ‘adil is justifiable homicide, therefore, it does not er 
vent inheritance. According to Abū Yusuf (God bless him) in the case © 
killing of an ‘adil by a rebel the irregular justification is acknowledged ‘OF 
purposes of repelling mischief, while the need here 1s to establish ent f 
ment to inheritance, therefore, the justification cannot be acknowledge” 
with respect to inheritance. The two jurists argue in this that there a 
need for doing away with prevention of inheritance, because being a ae 
relative is the cause of inheritance, therefore, an irregular ties ati 
be acknowledged for this purpose. The condition here, however, a was 
that it is based on his morality. Thus, if he were to say, “I knew that 
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aii wful side,” the repelling of prevention will not be found and 
t sation will be due. 
compen’ a: It is disapproved to sell weapons to those who do mischief 
He sal a ilitary contingents, because it amounts to supporting dis- 
of to thelr There is no harm in selling at Kufah to the residents of Kufah 
obedience: erson selling does not know them to belong to the group of 
when pals reason is that domination in the cities is of the law-abiding 
rebels. Thereafter, it is disapproved to sell the weapons alone and not 
eo AN s that are not used for fighting, but are in the manufacture. 
those ‘ te see that it is disapproved to sell musical instruments and 
He wood. The same is relationship between wine and grapes, Allāh 
knows what is correct. 
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Chapter 117 


The Legal Status of the Foundling 


The term lagīt (foundling) is used keeping in view its future insofar as it 
is taken into custody. Picking up (taking into custody) is recommended 
as in this there is the survival of the child. If the person is convinced that 
the child will die, taking into custody is obligatory. 

He said: The foundling is a free person. The original rule for a human 
being is freedom. Likewise, the dar al-Islam is the dar of free persons, and 
the rule assigned is that for the majority. 

The maintenance of the foundling is the responsibility of the bayt 
al-mal (treasury). It is related from “Umar and ‘Ali (God be pleased with 
them). The reason is that the foundling is a Muslim, who is unable to earn 
and has no wealth, nor does he has close relatives. Thus, he resembles 
a cripple (invalid) who has no wealth or relatives. Further, the treasury 
inherits his estate, therefore, al-kharaj bi’-d-daman (earning is based on 
the liability to bear loss or to give compensation), for which reason com- 

pensation for his offences is also the liability of the treasury. The person 
taking the foundling into custody is deemed to make a voluntary dona- 
tion by spending on the foundling due to the absence of wilayah, unless 
he is ordered by the gādī to do so that it becomes a debt against the 
foundling due to the general authority of the gādī. 

He said: If a person takes the foundling into custody then no other 
person has the right to take the child away from him, because his right 
comes to be established due to his prior possession. 

If a claimant claims that the foundling is his child, then his statement 
is to be accepted, and this means when the person taking custody has not 
claimed paternity of the child, This is based upon istihsan, while analogy 
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If a child is found in one of the cities of the Muslims or in one of 
their villages and a Dhimmi claims it to be his son, the paternity of the 
child is assigned to him, but the child is a Muslim. This is based upon 
istihsan, because his claim includes paternity, which is beneficial for the 
minor, while negation of Islam is established through the dar ( territory) 
and this is harmful for the child. Consequently, his claim is allowed in 
what is beneficial for the child and disallowed in what is harmful for him. 


If a child is found in one of the villages of the People of the 
Dhimmah, or in a synagogue or a church, then he is deemed to bea 
Dhimmi. This is the unanimous response when the person who finds 
him is a Dhimmi. When the person finding him in such a location is a 
Muslim or is a Dhimmi finding him in the locations specific to the Mus- 
lims, then the narrations vary, In the book of the Lagit, the location has 
been given precedence as that comes first, while in the Book of Da wā, in 
some manuscripts, the finder is given precedence. This is a narration of 
Ibn Samā'ah from Muhammad (God bless him) based upon the strength 
of possession. Do you not see that status is determined on the basis = 
the dār, thus, if one of them was taken captive along with the minor, the 


Chapter 118 


Managing the Affairs of the Foundling 


If some wealth is found on the person of the foundling, tied to him, then 
it belongs to the foundling, on the basis of the obvious conclusion. Like- 
wise, if this wealth is tied to his riding animal when he is riding it, due 
what we have mentioned. Thereafter, the finder is to spend it on him 
according to the orders of the gādī. The reason is that it is found wealth 
and it is the qadi who has the authority to spend such wealth. It is said 
that he may spend it without the directive of the qadi, because it obvi- 
ously belongs to the foundling. He has the authority spend on, and to 
buy, things that are necessary for the foundling, like food and clothing 
as they are part of expenditure. 


The person finding the child does not have the authority to marry 
her, due to the absence of the basis of such authority based on kinship, 
ownership or judicial authority. 


The finder does not have the authority to undertake transactions in 
the wealth of the foundling, on the analogy of the mother. The reason 
is that the authority to undertake transactions is for the growth of such 
wealth, and this is established on the basis of perfect managerial judge- 
ment and abundant affection for the child, and each one of them (mother 
and finder) possesses one of these traits. 


He said: It is permitted to him to accept a gift on behalf of the 
foundling, because that carries pure benefit. It is for this reason that the 
minor possesses such authority on his own when he possesses discretion. 
This authority is also possessed by the mother and the guardian. 


He said: It is permitted to him to hand him over for apprenticeship 
in a trade, because this is for training him and for ensuring his survival. 
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He said: He may also offer his services for hire. This feebļe : 
says: This is the narration of al-Quduri (God bless him) in his Mukhe | 
It is stated in al-Jāmi' al-Saghīr that he is not to offer his services for AC 
It is mentioned in the disapproved acts, and this is the correct Re a 
reasoning for the first view is that it pertains to his training, The fees € 
ing underlying the second view is that he does not possess the ittini 
to destroy his benefits, and in this the finder resembles the uncle and n 
the mother, because she possesses this authority, as we will be men dēt 5 
in the chapter of disapproved things. Allāh knows what is correct, 
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chapter ”? 


h Legal status of Found Property 
The 


und property is a trust (amānah) when the finder takes wit- 

that he is acquiring it to preserve it and that he will return it to the 
nesses owner. The reason Is that taking possession of property in this 
righ the presence of witnesses) is permitted according to the sharī'ah; 
way (10 it is preferred according to the jurists generally. It is obligatory 
in Shee e is fear of loss, according to what the jurists said. When this 
ae rule it is not liable to compensation. Likewise if the owner and the 
rant confirm that he took possession on behalf of the owner, because 
heir confirmation 1s proof in their favour and becomes like testimony. 
if he acknowledges that he took possession for himself, he is liable on 
the basis of consensus (ijmā'), because he acguired the wealth of another 
without his permission, and also without the permission of the shari‘ah. 
(F witnesses do witness the act of taking and he says, “I took possession 
on behalf of the owner,’ but the owner rejects his claim, he is to compen- 
sate the property, according to Abu Hanifah and Muhammad (God bless 
them). Abū Yūsuf (God bless him) says that he is not to compensate the 
loss, and his statement will be given preference, because the act of taking 
prima facie supports him, because he preferred the fear of Allah in doing 
good to the commission of sin. 

The two jurists argue that he acknowledged bringing about the cause 
of compensation, which is the taking of the wealth of another and claimed 
what is meant to absolve him of liability, that is, taking on behalf of the 
owner, but in this doubt has occurred, therefore, he is not absolved of 
liability. What he (Abū Yusuf) mentions about the prima facie position is 
opposed by another similar position, because it is obvious that the person 
undertaking the transaction was acting on his on account. It is sufficient 


He said: FO 
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in the taking of witnesses to say, “If you hear a person calling out for 
lost property; then you are to guide him to me.” This is the rule whether 


the found property consists of a single item or many, because lugtak is a 
generic term. | 


Chapter 120 


Claims on Found Property and its Identification 


He said: If the found property is worth less than ten dirhams then he is 
to keep it available for identification for several days, but if it is valued 
at ten dirhams or more he is to make it available for identification for a 
whole year. This feeble servant (Author) says: This is the narration from 
Abū Hanifah (God bless him). His words, “several days,” mean in accor- 
dance with what he considers appropriate. Muhammad (God bless him) 
determined it in Kitab al-Asl to be one year without giving details about 
the value being less or more. This is also the opinion of Malik and al- 
Shāfi'ī (God bless them), due to the words of the Prophet (God bless him 
and grant him peace), “If someone finds property he is to have it identi- 
fied for a year,” and there is no detail in this. The reasoning for the first 
view is that the determination of one year was laid down about found 
property that was valued at one hundred dinars, which is equivalent to 
one thousand dirhams. Ten dirhams and what is more than this comes 
within the meaning of one thousand insofar as it is relevant for ampu- 
tation of the hand and the legalisation of marriage. In terms of zakat, 
however, ten dirhams do not fall within the meaning of a thousand. Con- 
sequently, we have made identification obligatory for a year by way of 
precaution. What is less than ten does not fall within the meaning of one 
thousand in any way, therefore, we have left it to the discretion of the 
person facing the situation. It is said that none of these estimations are 
binding and the matter is to be left to the discretion of the finder, and 
he is to have it identified till he is convinced that the owner is no longer 
looking for it. Thereafter, he is to give it away as charity. If the found 


"There are several traditions in this recorded by al-Dār gutnī and others. Al-Zayla'ī, 
vol. 3, 466. 
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thing is something perishable, he is to have it identified till he fears that 
it will perish, then he is to give it away as charity. It 1s necessary to have 
the property identified at the location where he found it and in the main 
mosque, as that is more likely to ensure that it will reach its owner. If the 
found property is something that the owner will certainly not look for 
like date-stones or pomegranate seeds, then it is permitted to cast them 
aside and to utilise them without identification, however, such things will 
stay in the ownership of the owner as it is not lawful to make an unknown 
person the owner. 

He said: If the owner comes (he is to deliver it to him) otherwise he is 
to give it away as charity, so that the right reaches the one who is entitled 
to it, which is obligatory as far as it is possible. This takes place by delivery 
of the corpus of the property when the owner if found, or the delivery of 
the counter-value, which is correct taking into account the ratification of 
the of the charitable donation by the owner. He may, however, hold on to 
the property in the hope of finding its owner. 

He said: If the owner turns up, that is, after the finder has made a 
charitable donation, then he has the option to allow the donation to 
be implemented, for which he will be rewarded, because the donation 
even though it was undertaken with the permission of the shar’ (law) 
it was not undertaken with his permission and is suspended subject to 
his ratification. The ownership for the poor donee is established prior 
to such ratification, therefore, the ratification does not depend upon the 
existence of the subject-matter. This is different from sale by the unau- 
thorised agent (fudūlī), which is established only after ratification of the 
sale, If he likes he may hold the finder liable, because he delivered his 
wealth to another without his permission, except that this was done due 
to permissibility from the law (shar'). Such permission, however, does 
not negate the claiming of compensation as a right by the subject, just 
like the consumption of the wealth of another in a state of duress. If he 
likes he may hold the poor person liable for compensation if the property 
is destroyed in his hands, because he took possession of his wealth with- 
out his permission. If the property exists, he may take it as he has found 
his property with its corpus intact. 

He said: It is permitted to take possession of goats, cows and camels 
as found property. Malik and al-Shafi'i (God bless them) said that when 
oes and cows are found in the wilderness, it is better to leave them 

one. The same disagreement governs horses as well. These two jurists 
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argue that the original tule about the taking of another’s pro are 
hibition, while permussibility is due the fear of loss, When he en 
is equipped with that with which it can defend itself such loss is rare 
but there is a possibility of loss, therefore, 


the ruling given is that of dis- 
approval and the recommendation of leaving it alone, We maintain that 
it is found property whose loss is likely, therefore, taking possession is 


recommended followed by identification so that the wealth of the public 
does not suffer a loss, just like the case of goats. 


If the finder of property undertakes expenditure on it without the 
permission of the judge then such expenditure will be considered a 
donation, due to the lack of authority on his part over the liability of the 
owner. If he spends with the permission of the judge then it will amount 
to a debt against the owner, because the gādī has authority over the wealth 
of the missing person for his interest. His interests are preserved through 
expenditure, as we will elaborate, 

When the matter is referred to the gādi, he is to examine it. If the 
animal has some utility, he is to give it on rent and spend on it from 
the rent received. The reason is that in this there is the survival of the 
corpus by keeping it in the ownership of the owner without placing the 
obligation of a debt on him. He does the same with a runaway slave. If the 
animal does not have such utility, and he fears that the expenditure will 
consume its value, he is to sell it and preserve its price, so as to preserve 
in meaning when it is difficult to preserve it in substance. If it is better to 
spend on it, he is to permit this (to the finder) and deem the expenditure 
to be a debt against the liability of the owner, for he has been appointed 
to watch over interests, and in this there is the securing of the interests of 
both sides. The jurists (Mashā'ikh) said that he is to order expenditure for 
two or three days estimating the time in which the owner is likely to turn 
up. If the owner does not come, he is to order the sale of the property, 
because the continued incurring of expenditure will lead to the loss of 
the property, therefore, his interest is not secured through expenditure 
over a long period. 

The Author (God be pleased with him) said: In Kitab al-Asl the stip- 
ulation of testimony (on the part of the finder) is made, which is correct. 
The reason is that such property may be in his possession as usur ped 
property, in which case he is not to order expenditure rather he is to one 
its custody by way of deposit. Accordingly, it 1s essential to Aa les Ž 
mony so as to uncover the true situation. The testimony given here 1 
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not for purposes of adjudication.’ If the finder says that he has no sup- 
porting testimony, then the judge is to say to him, “Spend on it if you are 
speaking the truth with respect to your claim.” Consequently, he will have 
recourse to the owner if he is truthful, but he will not if he is a usurper 
His statement in the Book "and he is to deem the expenditure as a debt 
against the owner,’ is an indication of the direction that he has recourse 
to the owner if he turns up, but he is not to sell the found property if the 
gādī has stipulated recourse to the owner. This is one narration, and it is 
correct, 

He said: When he appears, that 1s, the owner then the finder has the 
right to refuse delivery till he presents the amount incurred as expen- 
diture. The reason is that the property is alive due to his expenditure. It 
is as if he is regaining ownership through him, and in this it resembles 
sold property. A closer case is that of one returning a runaway slave for 
he has the right to imprison the slave till the payment of the reward (ju'‘l), 
due to what we have mentioned. Thereafter, the debt arising as a result of 
expenditure is not extinguished due to the death of the property in the 
possession of the finder prior to restraining it, but it is extinguished if it 
dies after imprisonment (restraining), because by restraining it becomes 
like mortgaged property. 

He said: Property found in the Hil and the Haram are the same, 
Al-Shāfi'ī (God bless him) said that it is obligatory to undertake identifi- 
cation of the property found in the Haram till the owner appears, due to 
the words of the Prophet (God bless him and grant him peace), “Property 
found in the Haram is not lawful, except for one who identifies it’ We 
rely on the saying of the Prophet (God bless him and grant him peace), 
“Preserve its container and rope, and then have it identified for a year.”* 
This does not give details. The reason is that it is found property and in 
giving it away as charity after the passage of the period of identification 
there is the preservation of the ownership of the owner in some respects, 
therefore, he can come to own it as in the case of other types of found 
property, The interpretation of what he has related is that taking pos- 
session of found property is not permitted except for identification, The 
mentioning of the Haram is for the reason that this will not do away with 


*Testimony is given against a litigant who denies, but there is no one here to appose 
the request. It is merely to discover the nature of the property. 

‘It is recorded by al-Bukhārī and Muslim. Al-Zayla'ī, vol. 3, 467. 

+It is recorded by all the six Imams of the sound compilations. Al-Zayla'ī, vol, 3, 468. 
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virement of identification as it is a Place that is oby; 
Obviously for th 
e 


the red 
por ; 
He said: If a man comes and claims th Ç 
o him until he brings testimony to the e ma ti ka is not to be given 
‘ving marks, it becomes lawful for the finder to tiik Provide its iden- 
not to be compelled to do so through adjudication a. reed 
(God bless him) said that he is to be compelled, The ident and al-Shāfi'ī 
ke stating the weight of the dirhams and their mitten 3, marks are 
rope that ties them or the purse. These two jurists argue i riita, the 
assession disputes the possession and not ownership, therefi € person in 
tion alone is stipulated due to the existence of ore, descrip- 


a dispute in some res 
. . : : ēcts. 
The rendering of testimony is not stipulated due to the rā iātēi of 


the dispute in other respects. We maintain that possession is the intended 
right like ownership, therefore, he is not entitled to it without proof, and 
that is testimony on the analogy of ownership, except that it is lawful for 
him to deliver it due to the correct statement of the marks of identifica- 
tion. This is based upon the saying of the Prophet (God bless him and 
grant him peace), "If the owner appears and identifies it container and 
number, deliver it to him.” The rule of permissibility is made by act- 
ing upon the well known tradition, which is the saying of the Prophet 
(God bless him and grant him peace), “Testimony is the obligation of the 
plaintiff”* He is to take a surety for him for strengthening the transac- 
tion. There is no disagreement in this, because he is seeking the surety 
for himself as distinguished from an heir who is missing. It is said that if 
he does deem him truthful, he is not to be compelled to deliver, like the 
agent for taking possession of a deposit when he is deemed truthful. It is 
also said that he is to be compelled, because the owner in this case is not 
obvious, while the owner depositor is known. | 

The found property is no to be donated by way of Kri R a = 
person, because the thing ordered is the giving of charity, due to t^e y 
d grant him peace), "If he does not 
ing of the Prophet (God bless him and g 


a i harity.”” Charity 
turn up,” that is, the owner, then donate it by way of charity. 


———— 7 í- 
‘It is recorded by Muslim. Al-Zayla Ai ` pr chapter on da vā Al-Zaylarī, vol. 3, 
‘The details of this tradition are pTOVI 
68. ST tes thers. Aj-Zayla'i, vol. 3, 
: "This has preceded, and is recorded by al-Dar quim at 
468. 
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is not meant for the rich person, and in this it resembles the obj; 
i p Satory 
charity (zakāt). 

If the finder of property is rich, it is not lawful for him to utilise th 
found property. Al-Shāfi'ī (God bless him) said that it is permitteg x 
to the saying of the Prophet (God bless him and grant him Peace) in : 
tradition from Ubayy (God be pleased with him), “If the owner comes 
deliver it to him otherwise utilise it,” although he was a rich person.* The 
reason is that it is permissible for the poor person so that he may agree to 
take care of it, but this attribute is shared by the rich person. We main. 
tain that it is the wealth of another person, therefore, its utilisation is 
not permitted without his permission, due to the unqualified meaning 
in the texts, while the permissibility for the poor person is due to what 
we related or due to consensus (ijmā'). Accordingly, what is beyond this 
(the rich man) continues to be governed by the original prohibition. The 
meaning of “rich person” can be construed from the tradition to apply to 
possibility of his need during the period of identification, while the poor 
man may be reluctant to accept it during this period. Further, utilisation 
by Ubayy (God be pleased with him) was based on permission by the 
Imam, and this permitted with his consent. 

If the finder of the property is poor then there is no harm if he utilises 
it himself, insofar as there is the securing of interests in this from both 
sides. It is for the same reason that it is permitted to give it to a poor 
person other than him. 

Likewise if the poor person is his father, his son or his wife, if he 
himself is rich, due to what we have said. Allah knows best. 


*It is recorded in the two Sahīhs. Al-Zayla'ī, vol. 3, 469. 
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Chapter 121 


The Legal Status of the Runaway Slave 


Capturing the runaway slave is preferable for the person who has the 
strength to capture him, insofar as there is the revival of the right of the 
master in it. As for the lost slave, it is said that the same applies to him. 
It is also said that leaving him alone is better, because he is not likely to 
depart from his location, and this will lead to the owner discovering him, 
but this is not the case with the runaway slave. Thereafter, the person who 
captures the runaway slave brings him before the sultan, because he is not 
able to take care of him on his own, as distinguished from found property. 
When the runaway is brought to the sultan, he is to imprison him, but if 
the lost slave is brought to him he is not to imprison him. The reason is 
that he cannot be sure that the runaway will not run away a second time, 
as distinguished from the lost slave. 


If a person brings back the runaway slave to his master from a dis- 
tance of three days journey or more, then the reward of forty dirhams is 
due from the master to this person. If it is a distance that is less than this, 
then he is to be paid according to the estimated reward. This is based 
upon istihsan, Analogy dictates that there is no reward for him, unless 
it was stipulated. This is the opinion of al-Shāfi'ī (God bless him). The 
reason is that he is voluntarily donating the benefits, therefore, it resem- 
bles the case of the lost slave. We rely on the report that the Companions 
(God be pleased with them) agreed upon the obligation of ju‘l in princi- 
ple, except that there were some among them who determined a reward of 
forty, while there were others who determined it to be less. Consequently, 
we determined it to be forty for the minimum distance of a journey and 
less than that for a smaller journey by reconciling and combining the 
varying reports. The reason is that the imposition of reward is construed 
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in principle to ensure return, because securing voluntary is rare, thus, it 
achieves the preservation of the wealth of the people. Such estimation is 
on the basis of transmitted evidence and there is no report with respect 
to the Jost slave, therefore, the analogy is prevented. Further, the need to 
take into custody the lost slave is less than that of the runaway, because 
the lost slave does not hide, while the runaway conceals himself. The esti- 
mation of the reward in case of return from a distance that is less than 
that of a journey depends upon their agreement or is left to the discre- 
tion of the gādī. It is said that the forty dirhams are to be divided over 
three days as this is the minimum duration of a journey. 

He said: If the value of the slave is less than forty, he is to be awarded 
the value less one dirham. The Author (God be pleased with him) said: 
This is the opinion of Muhammad (God bless him). Aba Yusuf (God 
bless him) said that he is entitled to forty dirhams, because this deter- 
mination was established by the text, therefore, the reward is not to be 
reduced. Consequently, it is not permitted to negotiate a higher amount, 
as distinguished from negotiation for less, because that is reduction on 
the bounty-hunter’s part. Muhammad (God bless him) argues that the 
purpose is to encourage another to return him so that the wealth of the 
owner is revived. Accordingly, a dirham is reduced so that he is said to 
deliver something to him and leads to the realisation of a benefit. The 
umm al-walad and the mudabbar in this respect are the same as the reg- 
ular slave when the return of the slave is made within the lifetime of the 
master as in this is the revival of his ownership. If they are returned after 
his death there is no ju'! for them, because they are emancipated with his 
death, as distinguished from the regular slave. If the person bringing back 
the slave is the father of the master, or his son, and he is among his depen- 
dents, or one spouse does it for the other, then there is no Jul, because 
these persons undertake the return voluntarily, and they are not included : 
in the unqualified implication of the statement in the Book. 


Chapter 122 


Returning the Slave and Compensation 


He said: If the slave runs away from the custody of one who was return- 
ing him, then he is not liable for anything. The reason is that he is a 
trust in his possession, but it applies where he took witnesses, and we 
have mentioned this in the topic of found property. The Author (God be 
pleased with him) said: It is mentioned in some manuscripts that he is 
not entitled to anything, and this too is true, because he is like the seller 
in relation to the owner. It is for this reason that he is to keep the runaway 
restrained till he receives the reward with the same status as the seller who 
restrains the sold property so as to claim the price. Likewise if the slave 
dies in his custody, he is not liable for anything, on the basis of what we 
said. 
He said: If the master emancipates him as soon as he meets him, he 
is deemed to have taken possession through the emancipation. As In the 
case of the purchased slave. Likewise if he sells him to the person return- 
ing him so as to deliver the counter-value to him. Returning the slave has 
the hukm of sale, but it is sale in some respects alone, for it does not fall 
under the proscription laid down about the sale of something that is not 
taken into possession, thus, it is permitted (even without possession), 
He said: It is essential that when he captures him he take witnesses 
to the effect that he is taking him into custody to return him. oe 
of witnesses is obligatory upon him for such custody according to the 


h so 
ie ū Hanīfah and Muhammad (God bless them) so muc 
opiniom OF ADUE out taking witnesses there ts no Ju l for 


that if a person returns him with inesses t | 
him in their opinion. The reason is that the relinquishing of pig 
evidence of the fact that he captured him for himself. It is as if 5 put S 
him from someone who took him into custody or received him throug 
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gift or inherited him, and when such a person returns FRA to the master 
there is no ju‘l for him, because he is returning him for Pt unless 
he takes witnesses that he is buying him for returning him to his master, 
in which case he will be entitled to ju‘l, but he is making a voluntary 


donation in the payment of the price. soe 
i the aia slave had been pledged then the ju 7 (reward) is to be 


paid by the pledgee, because he revived his financial value through the 
return, and that is his right. The reason is that satisfaction of his claim 
is through this value and the reward is in lieu of the revival of the value, 
therefore, he is liable for the reward. Return during the lifetime of the 
pledgor or after it is the same, because the pledge is not annulled due to 
death. He is liable for the reward when the value of the slave is equal to the 
debt or less than it. If it is more than this then it is estimated in the ratio 
of the debt and the rest is to to be paid by the pledgor, because his right is 
involved to the extent of the liability for loss. It, thus, resembles the price 
of the medicine or retrieving him through ransom after the omission of 
an offence. If the slave is under debt (being an authorised slave) then the 
master if the master sells him choosing to repay the debt, he begins by 
paying the ju' first and the rest is for the creditors, because the reward is 
a burden on ownership and ownership in the slave is suspended. The ju'! 
becomes obligatory on the person for whom the ownership is established. 
If the slave is an offender, then if the master decides to pay ransom so as 
to reclaim the benefit, he is obliged to pay the reward. It is to be paid by 
the awliya’, due to the return of the benefit to them, if the master decides 
to deliver him to them. If the slave had been gifted then it is due from 
the person to whom he had been gifted, even if the person gifting revokes 
the gift after the return of the slave. The reason is that the benefit did not 
accrue to the donor as a result of the return of the slave, but due to the 
donee’s relinquishing transactions in the slave after his return. If the slave 
was owned by a minor, then the jul is to be paid from his wealth as it is 
a burden of his ownership. If his guardian ( wast) returns the slave, then 
there is no ju‘l for him, because causing the slave to return is part of his 


duties. Allah knows what is correct. 
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Chapter 123 


The Missing Person and his Wealth 


If a man disappears and his whereabouts (place of his 
known nor is it known whether he is alive or dead, the aādīi , 
a person who will preserve his wealth m Ķ 4 (IE TO RRP oint 
wealth, manage his affairs and secure his 
claims. The reason is that the gādī appoints an administrator for all 
who are unable to administer their own affairs, The missing arkes 
these attr ibutes and has become more like a minor or ticki fs 
the appointment of an administrator for his wealth and an executor for 
his affairs, the gādi IS perfor ming his supervisory function. His statement 
(in the matn), secure his claims "means that it is not known whether he 
(the mafgūd) took possession of his revenue, or took possession of his 
claim that has been acknowledged by one of his debtors, when all this 
pertains to the category of administration. He is to institute litigation for 
the recovery of debts arising out of his contacts, because he is now the 
principal for securing his rights. He is not to initiate litigation in mat- 
ters for which authority was delegated to the mafqud (wilayah) nor for 
his share in real estate or goods that are in possession of another per- 
son. The reason is that he is neither the owner nor his deputy; he is an 
agent authorised by the gādī to take things into possession. He is not 
authorised to undertake litigation (of all types) according to the unan- 
‘mous view. There is disagreement about litigation when he is an agent 
for taking possession of debt claims on behalf of the owner. As there is 
disagreement, his acts are to be approved judicially against the missing 
person. His acts are not valid, unless they are approved by the gādī, who 
gives a decision, as this is a matter that is subject to ijtihād. Thereafter, rs 
things that he fears wastage, they are to be sold by the gādī if he is unable 


location) are not 
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to preserve them in their original form. This means that he is to preserve 
them in meaning (value, through the sale). 

He is not to sell things in which there is no likelihood of wastage for 
the sake of maintenance or other reasons. The reason is that he does not 
possess authority (wilayah) over the missing person, except in matters 
that will preserve his wealth, therefore, he is not at liberty to go beyond 
the preservation of the form when that is possible. 

He is to spend on his wife and children out of his wealth. This rule 
is not confined to his children alone, but in general for all close relatives 
of his children. The principle is that whoever is entitled to maintenance 
out of his wealth during his presence, without a decision from the gadi, 
is to be provided maintenance from his wealth during his absence. The 
reason is that a judicial order lends support to it. To each person who is 
not entitled to maintenance out of his wealth during his absence, because 
maintenance in such cases is through a judicial pronouncement against a 
person not present is not permissible. The first priority is that of minor 
children and old women to whom are linked old males as well. In the 
second level are brothers, sisters, maternal uncles and aunts. 

His statement,’ “out of his wealth,’ means dirhams and dinars. The 
reason is that their right pertains to food and clothing, and when this not 
found in his wealth, the satisfaction of this right is in need of a judicial 
pronouncement for conversion into value, and these are the two curren- 
cies, Metal (gold and silver) dust has the same status for this rule as it is 
a suitable for valuation like currencies. This (that we have stated) is the 
case when the wealth is in the possession of the gādī. If the wealth is in the 
shape of a deposit or a debt he is to spend out of it on them, if the custo- 
dian and debtor are acknowledging the debt and the deposit along with 
the existence of marriage (between the mafgūd and the beneficiary) and 
paternity, and this is so when these facts have not already been proved 
before the gādī. If the facts stand proved before him, there is no need for 
an acknowledgement. If one of the categories stands proved—deposit and 
debt or marriage and paternity—he is to stipulate acknowledgement for 
what is not proved. This is the sound view. If the custodian or the debtor 
pay without the order of the gādī, he is to hold the custodian liable and 
is not to absolve the debtor, because they have not paid to the one who 
rightfully owns the claim nor to his representative. This is different from 


'Al-Oudūrīs. 
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the case where they pay on the orde adi sai ay" 
representative. ree qadi, because the qādī is his 
If the custodian and the debtors deny the claims themselves or d 

the existence of marriage or paternity, he is not to treat one the beni 
ficiaries of the claim as parties to the litigation, because what they claim 
belongs to the missing person and has not been ascertained as proofof the 
existence of their right, which is maintenance. The reason is that mainte- 
nance just as it is due from this wealth is due from other wealth owned 


by the missing person. 


Chapter 124 


The Wife of the Missing Person 


He said: He (the qadi) is not to cause a separation (divorce) between 
him and his wife. Malik (God bless him) said that when four years have 
passed, the gādī is to pronounce a separation between him and his wife. 
She is to undergo the waiting period of one whose husband has died, 
and may then marry whom she likes. The reason is that ‘Umar (God 
be pleased with him) gave this decision’ in the case of a man who was 
enchanted away by spirits at Medina, and he ('Umar) is suffices as an 
imam in this. Further, he (the husband) has denied her rights by disap- 
pearing, therefore, the gādī is to cause a separation between them after 
the passage of time on the analogy of īlā' and impotence, and after this 
analogy he is to take the number four from ila’ and years from the rule of 
impotence acting on the common attributes of both. 

We rely on the saying of the Prophet (God bless him and grant him 
peace), “She is his wife till she receives clear evidence”? We also rely on 
the statement of ‘Ali (God be pleased with him) about such a woman that 
“She is a woman subjected to a trial. She is to wait patiently till death (of 
the mafgūd) becomes evident or divorce is communicated to her.” This 
amounts to an elaboration of the term “evidence” stated in the marfū' tra- 
dition, Further, the proof of nikah was established, absence does not lead 
to separation (divorce), death continues to be in the realm of probabil- 
ity, therefore, the termination of marriage continues to be uncertain. In 
addition to this, ‘Umar (God be pleased with him) changed his opinion 


‘It is related by Ibn Abi Shaybah in his Musannif in the chapter on nikah, by ‘Abd 
al-Razzāg, and by al-Dar’qutni. Al-Zayla'ī, vol. 3, 471-72. 

*It is recorded by al-Dar’qutni. Al-Zayla ī, vol. 3, 473. 

3It is related in al-Musannif by ‘Abd al-Razzāg. Al-Zayla‘i, vol. 3, 473. 
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hat of ‘Ali (God be pleased with him). There is no similar ity with ila’ 
to that € divorce, which is considered delayēd in the law, thus, 
as that is Ps šā ür separation. There is also no similarity with impo- 
oes kent absence is usually followed by return, while impotence 

if it continues for a year. 
rarely leads to recovery | 

He said: When he completes one hundred and twenty years from the 
date of his birth, a proclamation of his death is to be made, He (the 
Author, God be pleased with him) said: This is the narration of al-Hasan 
from Abū Hanīfah (God bless him). In the authentic narration of the 
School, it is to be estimated through ages of his contemporaries. In the 
report from Abū Yūsuf (God bless him), it is said to be one hundred 
years. Some of them determined it to be ninety years. The view that con- 
forms most with analogy is that no standard be used to determine the 
period, while a compassionate view is that it be determined to be ninety 
years. 

When a proclamation of his death is made, his wife is to observe the 
waiting period following death commencing from the time of the procla- 
mation, His wealth is to be distributed among his heirs who are present 
at the time of the proclamation. It is as if he had died at that time with his 
death being witnessed. The reason is that the legal ruling is based upon 
the actual ruling. 

An heir who dies before this is not to inherit from him. The reason 
is that the ruling of his death was not given during his life and it was as if 
the fact of his being alive was known. 

The mafgūd (missing person) is not to inherit from anyone during 
his absence. The reason is that presumption of his being alive is based 
upon the presumption of continuity (istishāb al-hall) and that is not 
deemed a sufficient proof for establishing rights. 

Likewise, if a bequest is made in favour of the mafgūd and the person 
making the bequest dies. Thereafter, the principle is that if there is an heir 
inheriting along with the mafqud, who is not excluded by him, but whose 
share is reduced by him, he will be given the lesser share and the rest will 
be kept in suspension. If there is with him a relative who is excluded by 
him, he will not be given a share at all. The elaboration of this principle 
is: If a man dies leaving behind two daughters, a missing son, a son’s son 
and a son's daughter. The wealth is in the hands of a stranger and they 
verify that the son is missing. If the two daughters demand their inheri- 
tance, they will be given one-half as that is certain and the remaining half 


goox XVII: MISSING Person Al-Hidayah 
381 


ill be suspended. The son's children i . 
"re excluded by the mafgūd had he Ait ng i anything as they 
inheritance on the basis of doubt, SOO SEE DOE ved i 
The stranger is not to be dispossessed of the 
unless he is shown to be dishonest. The Similarity of this case is with 
pregnancy. Inheritance equal to the share of one son is held in abe ine 
according to the ruling fatwa. If, however, there is another heir with hi 
whose share is neither eliminated not altered by the foetus, he is to be 
given his entire share. If there is an heir whose share can be eliminated by 
the foetus, he will not be given his share. If there is an heir whose share 
can be altered by the birth of the foetus, he is to be given the least share 
that is certain, as in the case of the mafgūd. We have elaborated this in 
Kifayat al-Muntahi in greater detail. Allah knows best and to Him return 
all things for decision, 


(remaining) wealth, 


Glossary 


‘abd: slave. 


‘abd ma dhūn: slave authorised by the master to trade on his behalf. 

adab: court procedure; code of judicial conduct. 

‘adalah: moral probity. 

adillah: pl. of dalīl. The texts and the evidences in the texts that are the 
sources of the law. The general evidences for the law that contain 
within them the specific evidences. The Qur’an, for example, is a 


general evidence, while a verse of the Qur’an pointing to a hukm is 
a specific evidence or the dalil tafsīlī. 


‘adl: justice. 
‘afw: forgiveness; commutation of sentence; surplus. 
ahkam: pl. of hukm (rule). 


ahl al-baghy: those who rebel against lawful authority. Those who sup- 
port such authority are called ahl al-"adl. 


ahliyyah: legal capacity. 

ajr: wages; reward. 

‘aligah: another name for mahr. 
amah: slave-girl. 

aman: undertaking of safe-custody for a foreigner or for a harbi (enemy). 
amir: governor; ruler. 

amwāl batinah: invisible wealth. 

‘anwatan: conquest after mobilisation of the armies. 


aqd: knot; tie; contract. 
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‘agilah: clan or group responsible for paying diyah for a member, 


‘aql: reason. 
arkān: pl. of rukn; essential elements. 

arsh: estimated compensation for injury. 

‘asabiyyah; family ties or bond. 

‘ataq: the act of emancipating a slave; manurmnission. 


awliyā”: those granted authority or guardianship by the shari'ah as dis- 
tinguished from guardians appointed by the awliya’ or the court. 


‘ayn: something that can be taken into physical possession as distin- 
guished from rights. 
azl: ejaculation outside the vagina to prevent conception. 
ba’in: irrevocable divorce. 
baras: skin disease. 
bayt al-mal: treasury. 
baynūnah: the state of irrevocable separation. 
bhang: hemp. The plant from which intoxicating substances are derived. 
bughāt: rebels. 
bulūgh: the age of puberty. 
dalil: evidence. See adillah. 
dam: sacrifice by way of atonement. 
daman: compensation: liability, 
dār: house; territory, 
dar al-harb: enemy territory. 
dar al-Islam: the Muslim lands, 
da‘wah: claim. 
dayn: debt; also applied to dīnārs and dirhams, that is, currency, 


Dhimmi: -Muslim citi 
bai ēešā anzen of the Islamic state who is supposed to 
red the contract of dhimmah, actual or implied 
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dhimmah: the equivalent of legal personality in positive law. A rēcepta- 
cle for the capacity for acquisition. Liability, A contract of liability 
entered into with non-Muslim citizens by the Islamic state, 
diwan: the treasury. 
diyah: compensation for bodily offences. 
diyānah: honesty; moral uprightness. 
diyānatan: something that is morally wrong even though the law chooses 
to ignore it; moral verdict. 
diyat: pl. of diyah. 
fagir: needy. 
fārr: person evading the rules of inheritance. 


fasid: not valid; irregular; vitiated. It is also used in the sense of voidable 
in the positive law. A contract, however, is voidable at the option 
of the parties, while the fasid contract can become valid only if the 
offending condition is removed. It is an unenforceable contract. 


fatwa: pl. fatāwā. Legal rulings issued by the jurist. 


fay’: booty. 
fidyah: ransom. 
fitnah: evil; trial; disruption; insurrection. 
fudali: unauthorised agent. 
ghalizah: heavy; enhanced. 
ghazi: veteran soldier. 
ghanimah: spoils of war. 


gharīb: strange; stranger. In the ! 
whose text or isnād are not known. A principle or r 


to the generally acknowledged propositions of the law. 


context of traditions it refers to a report 
ule that is alien 


ghārim: debtor. 


ghasb: usurpation; misappropriation; abduction. 
hadanah: Custody of the child after divorce or death of husband. 


hadd: fixed penalties. See also hudūd, 


hakim: the Lawgiver. 
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halāl: lawful. 
hagīgiyyah: actual as distinguished from legal. 
harām: prohibited. 
harbī: enemy 
hasan: good. 
hasr: siege; confinement. 
hawl: one year. A period necessary for the imposition of zakāt, 
hayd: menstruation. 
hibah: gift. 

hidād: mourning after divorce or death. Also ihdād. 

hikmah: wisdom; rationale of the rule. 

hirz: place of safe-custody of property with reference to theft (sarigah). 

hudūd: pl. of hadd. 


hujjah: proof; demonstrative proof. An evidence in the sources that 
forms the basis of persuasive legal reasoning. 


hukm: rule; injunction; prescription. The word hukm has a wider mean- 
ing than that implied by most of the words of English deemed its 
equivalent. Technically, it means a communication from Allah, the 
Exalted, related to the acts of the subjects through a demand or 
option, or through a declaration. 


hukmiyyah: legal as distinguished from actual. 


hukm shart: see hukm. The term hukm shar is used to apply to its three 


elements: the Lawgiver (Hakim); the mahkūm fih or the act; and 
the subject or mahkūm ‘alayh. 


kugūg: pl. of haqq (right). 

ārah: commodate loan. 

ibāg: running away; runaway slave. 

ibn sabīl: one destitute in a foreign land. 


‘tddah: waiting period after divorce or death of husband. 
ijarah: hire; leasing. 
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eg ee 
ikhtiyār: volition; choosing in the con 


text of di 
divorce has been delegated tn th of divorce where the right of 


e wife. 
ikhtiyarah: a single repudiation when the wife decides to choose divorce 
jla: vow of continence. It is the swearin | 


not have intercourse with his w 
months. 


g ofan oath by a man that he will 
ife, for a period of four or more 


Gllah: the underlying legal cause of a hukm, its ratio decidendi, on the 
basis of which the accompanying hukm is extended to other cases. 


imam: Muslim ruler; the person leading prayers, 
Gnnin: impotent person. 
istihādah: extended or chronic menstrual bleeding. 


istihsān: the principle according to which the law is based upon a gen- 
"eral principle, given preference over strict analogy pertaining to the 
issue. The principle is used by the Hanafis as well as the Malikis. 
This method of interpretation may be employed for various rea- 
sons including hardship. 
istikhlāf: irregular, extended or chronic bleeding, 


istishab: presumption of continuity of a rule or of its absence, A princi- 
S ple within the Shafi system, which means that the status quo shall 
be maintained. In a more technical sense, it means that the original 
rule governing an issue shall remain operative. In such a case, the 
primary rule assigned to all issues is that of permissibility. 
'itg: emancipation of a slave; manumission. 
jā*iz: permitted; a terminable contract. 


iolati rights. 
jabr: compulsion; used for mandatory atonement for violation of righ 


jaldah: stripes; lashes. 
jarib: measure used for Jand. 
jihad: war. 

jinayah: offence; tort; delict. 
jizyah: poll-tax. 

ju‘alah: reward; general 0 


kafalah: surety; guaranty, 


fer of reward for doing something. 
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kaffārah: expiation. 
kawaghid: papers. 
khamr: wine, 
kharāj: tax imposed on lands belonging to the Dhimmīs. 
khata’: mistake. 

khayl: horses. 

khilāf disagreement of the jurists. 

khilāfah: caliphate. 

khitāb: communication. 

khiyār: option. 

khiyār al-bulūgh: option of puberty, 

khiyār al-shart: option stipulated in a contract. 


khul: redemption in marriage. Payment by woman to seek release from 
marriage, 


khums: fifth of the spoils, 


kitabah; the contract with a slave for his emancipation on payment of 
installments, 


lagīt: foundling. 


li'ān: imprecation. A procedure followed when the husband accuses his 
wife of unlawful sexual intercourse for which he cannot produce 
four witnesses. 


lugatah: found property. 

ma'āfir: sheets made in Yemen. 

madhūn: slave authorised by master to trade on his behalf. 

mafgūd: missing person 

mahr: dower; amount paid to the wife as part of the marriage contract. 
mahr al-mithl: reasonable dower. 

mahram: husband or relative of the prohibited degree of marriage. 
mal: wealth; property. 


marad al-mawt: death illness; terminal illness. 
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marid: one suffering from a serious or terminal illness 
-) P . . a 

mashī'ah: leaving divorce at the discretion of the wife 

mawlā: master of a slave who has been emancipated, 


mawgūf: suspended contract; a tradition whose chain stops at the Com- 
panion. 


mijann: shield. 

milk al-ragabah: exclusive ownership as distinguished from Possession, 
milk yamin: lawful possession. 

miskin: poor. 

mithgal: a unit of weight for gold. 

mubara’ah: divorce granted to wife with no financial liability. 


mudabbar: a slave who is to be emancipated on the death of his master. 
Mudabbarah is the female slave with this status, 

mudarabah: the contract in which the owner of capital bears the entire 
loss. 


mudārib: the worker in the contract of mudarabah. 


mufawadah: partnership in which the partners contribute all their 
wealth. 


mufti: jurist who issues opinions upon request. 


muharabah: war. 
mudārib: working partner with no liability in a mudārabah. 


muhsan: married or once married through a valid contract. 


muhsanāt: married women; free women. 
mukātab: a slave who has agreed to buy his freedom by paying instal- 
ments, 
s not complete. The 


ed by 


hain of transmission 1 


. a tradition whose c 
mursal: a tradition whose by the Hanafis differs from that adopt 


meaning assigned to it 
the majority schools. 


murtad: apostate. 


mustahadah: a woman with extended or chronic bleeding. 
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musta'min: a person visiting the dar al-Islam on assurance of safety. 
muthlah: mutilation. 

muzāhir: person pronouncing zihār. 

muzakkī: person undertaking tazkiyat al-shuhūd, 

muzar‘ah: share-cropping; tenancy. 

nabbāsh: pickpocket. 

nabidh: mead of dates. 

nadhr: vow. 

nahr; slaughtering an animal, especially a camel, while it is standing. 


nass: text of the Qur'an or the Sunnah; text of the jurist; a word whose 
meaning is absolutely clear. 


nifas: postnatal bleeding, 

nikāh: marriage contract, 

nisab: minimum scale for the imposition of a duty, especially zakat. 
niyyah: intention, 

nusūs; texts. See nass. 

gadhf: false accusation of unlawful sexual intercourse. 

qadhif: one who commits gadhf, 

gādī: judge, 

qarn: a birth defect in a woman affecting her private parts. 


qasamah: a procedure for administering oath on the people of a locality 
when the offender in homicide is not known. 


gat' al-tarig: highway robbery. 
gatī: definitive. 

gisās: retaliation; lex talionis. 
gismah: division; partition. 

qital: fighting. 

gutū: periods of menses or purity. 
radā": fosterage. 
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raj ah: retraction of revocable divorce. 
raj T: revocable form of divorce. 
rajm: stoning. 
ratg: a birth defect in a woman affecting her private parts, 
riba: usury; interest. 
rukn: pillar, An act upon which a ritual or a contract is structured, 
rushd: discretion. 
sa‘: a cubic measure. 
sabab: cause. 
sadāg: dower. 
sadaqah: pl. sadagāt. Charity. 
sadagat al-fitr: the amount paid before the ‘td al-fitr prayer. 
safar: journey. The extent of travel that gives rise to exemptions. 


safiyy: thing chosen by the ‘mam from the spoils prior to their distribu- 


tion, 
salab: belongings on the person of the warrior, 
other things. 


like his weapons and 


i e. 
salam: contract in which an advance payment is mad 


ns. 
sarf: contract of currency transactions and loa 


sarigah: theft. Also called sariqah sughrā. 
sariqah kubra: highway robbery. 
shahadah: witnessing; testimony: 


shahīd: martyr, in the meaning of the texts of 


shar® the law. The Author uses this re 
the Our'ān and the Sunnah as well. 


sharī: legal; prescribed by law. 
sharikah: partnership: 
shawkah: power. 


shaykh fani: enfeebled old man. 
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shibh al-‘amd: quasi wilful homicide. 


shubhah: pl. shubhāt. Doubt in the mind of the offender as to the legality 


of the act. It is to be distinguished from doubt in the mind of the 
judge during trial. 


shubhah fī al-dalīl: doubt with respect to the applicability of an evi- 
dence, 


shubhah fi al-fi‘l: doubt in the commission of the act, 
shubhah fi al-mahall: doubt about the object of the act. 


shufah: pre-emption. 


siyar: relations with non-Muslims whether in enemy territory or within 
Muslim lands. 


styasah; policy; administration of justice. 
sulh: negotiated settlement; truce. 


sultan: ruler. 


tadbir: the act of granting emancipation to the slave after the owner's 
death, 


tafwīd: delegation of the right of divorce to wife. 


takhry: extension of the law by reasoning from legal principles, 
takhyir: the granting of a choice, 
talaq: divorce. 


talāg al-sunnah: divorce recommended by the Sunnah. 


tamlīk: granting the right of divorce, that is, making the wife own the 
right to pronounce divorce, 


dienā announced by the īmām prior to the commencement of 
attie. 


tagādum: limitation; being barred by time. 
taglīd: following the opinion of another without lawful justification. 
ta zīr: penalties subject to the discretion of the qadi or imam. 


tazkiyat al-shuhūd: the process of establishing moral probity. 
tazwīj: marriage, 
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mm al-walad: slave girl who has borne a child of her master. Pl. 
E ummahāt al-awlād 


‘uqr: compensation for unlawful sexual intercourse. 
‘urf; cusomary practice, 

turūd: goods. 

‘ushr: ten percent charge on the produce of the land. 
wājib: obligatory. 


wajib muwassa': obligation that provides enough time for the required 
act and another one like it. 


wakalah: agency. 

wakil: agent. 

wali: guardian granted authority by the sharīah. 
wags: see awgās. 

waaf: charitable trust. 


wala’: clientage. 


wali: person granted legal authority by the shart ah over the person and 
property of a minor; heir with reference to claims of retaliation and 
blood-money. 


waras: yellow dye. 
warig: silver. 
wasag: cubic measure equal to sixty sã's. 
wasi: guardian appointed by the wall. 
wastyyah: bequest. 
wilāyah: delegated authority of guardian. 
Wijūb: obligation. 
yamīn: oath. 
yamin ghamūs: false oath. 
yamin laghw: superfluous oath. 


zāhir: apparent; the apparently strong opinion. 


Ste 


zahir al-riwayah: the authentic approved transmissions of the legal opin- 
ions of the school. 

zakat: poor-due. 

zani: person who commits unlawful sexual intercourse. 

zanni: probable as distinguished from definitive. 


zihar: injurious assimilation. A man prohibiting for himself intercourse 
with his wife by equating her with the back of his mother. 


zina: unlawful sexual intercourse. 


zina bi-al-jabr: rape. 


